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PEEFACE. 


A  LATE  Lord  Chief  Justice  once  observed, 
in  the  Court  of  Appeal,  in  the  hearing  of 
one  of  us,  that  he  did  not  believe  there  were 
any  rules  for  the  interpretation  of  Wills  or 
Settlements.  In  a  sense  this  obiter  dictum  was 
right ;  for  where  a  Will  or  Deed  is  unambiguous, 
then,  so  far  as  the  interpretation  is  concerned 
— the  arriving  at  the  testator's  or  settlor's 
expressed  intention — the  only  rule  is  unimagina- 
tive common  sense  and  sound  judgment.  As 
Lord  LiNDLEY  once  said:  "When  I  see  an 
intention  clearly  expressed  in  a  Will,  and  lind 
no  rule  of  law  opposed  to  giving  effect  to  it, 
I  disregard  previous  cases"  {(i).  To  the  same 
effect  is  a  dictum  of  Lord  Halsbuky,  in  luder- 
wich  v.  Tachell,  [1903]  A.  C,  at  p.  122  :  "  I 
confess  I  approach  the  interpretation  of  jl  Will 
with  the  greatest  possible  hesitation  as  to 
adopting  any  supposed  rule  for  its  construction. 
If  I  fan  read  the  laiigua;^('  of  the  iiistruiiKMit 
in  its  (jrdinary  and  natural  sense,  1  do  not  want 
any  rule  of  construction  ;  and  if  1  cannot,  why 
then  I  tliink  one  unist  read  the  whole  instru- 
ment   as   well    as    on<'   e;in,    imd    conclude    what 

(n)   /."'   Sli,n>,  Jiabrw  S/i>„< ,  |  IH'.).')) -J  ( 'li.    l!Mi.  at  p.  -'(Mt. 
a  4 
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really  its  effect  is  intended  to  be  by  looking  at 
the  instrument  as  a  whole."  See  also  the 
same  learned  Lord  in  Hcah'  v.  ]ia?rlins,  [1892] 
A.  C,  at  p.  343. 

But,  unfortunately,  a  large  proportion  of  such 
documents  (at  all  events  of  ^^'ills)  are  not  in  this 
happy  state  of  lucidity,  even  when  looked  at  as 
a  whole.  They  are  ambiguous  or  equivocal,  or 
even  contradictory ;  and  in  such  cases  the  prin- 
ciples which  former  Judges  have  enunciated  for 
arriving  at  a  conclusion  as  to  the  intention  are 
undoubtedly  of  great  value.  Not  that  they  must 
be  used  slavishly.  The  true  way  is,  doubtless,  to 
form  an  opinion  apart  from  cases,  and  then  to  see 
whether  these  cases  necessitate  a  modihcation  of 
that  opinion  (h).  To  "  construe  one  man's  non- 
sense by  another's"  is  mere  pedantry;  but  to 
apply  the  same  rules  of  sound  judgment  (and 
rules  of  interpretation  are  rather  rules  of  judg- 
ment than  of  law)  to  the  interpretation  of 
documents  is  but  common  sense.  Moreover  (as 
Lord  Halsbuky  said  in  Ki)i(/.shur/j  v.  Walter, 
[1901]  A.  C,  at  p.  187),  ''rightly  or  wrongly, 
certain  canons  of  construction  have  been  acted 
upon  for  so  long  that  I  think  it  would  be 
impossible  now  to  disregard  them,  partly  upon 
the  ground  that  it  is  to  be  assumed — whether 
the  assumption  is  well  founded  or  not  I  do  not 
stop  to  enquire — that  lawyers  draw  instruments 
with  reference  to  the  known  state  of  the  law, 

{h)  See  Be  Blanton,  Lov:h  v.  Cooke,  W.  N.  (1891)  54. 
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and  the  known  state  of  the  law  is  supposed  to  be 
those  canons  of  construction  which  from  time 
to  time  have  been  adopted  by  the  courts  in  the 
construction  of  ^yills."  Examples  of  this  are 
afforded  by  the  rules  as  to  vesting  and  divesting 
the  intermediate  income  of  contingent  gifts,  the 
period  at  which  classes  are  to  be  ascertained, 
and  the  persons  to  be  included  in  such  classes, 
the  meaning  of  issue  as  a  word  of  limitation, 
and  the  like. 

We  have,  therefore,  endeavoured  to  extract 
from  the  decisions  some  broad  general  principles 
which  will  assist  the  practitioner  in  the  inter- 
pretation of  ambiguous  Wills  and  Settlements, 
and  to  show  the  reasons  which  have  led  to  the 
adoption  of  these  principles ;  for  without  these 
reasons  the  soundness  of  the  principles  is  not 
always  immediately  apparent. 

We  are,  of  course,  well  aware  that,  with 
regard  to  Wills,  Mr.  Yaughax  Hawkins  has, 
niany  years  ago,  forestalled  us,  and  we  are 
conscious  how  ditiicult  it  is  to  follow  adequately 
his  lead.  We  think,  however,  that  no  writer  has, 
so  far,  treated  of  the  interpretation  of  Wills  and 
Settlements  together  (c),  although  the  general 
principles  applicable  to  both  arc  much  the  same. 

We  have  endeavoured  to  prove  and  illustrate 
(jur    rules    by    the    most     modern    cases,    partly 


(r)  Wf  lu^vo  in»i  loHt  Kjglit  of  Mr.  Hkai.'s  W<iik,  Wiit  tlmt  (K-uIh  with 
iiiU'qirftatidii  giMivrully,  iiicliiding  HtatulcH,  duetlM  in  guiicriil,  and 
agrevinuntM. 
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bectause  these  rules  of  interpretation  (like  most 
rules  of  Courts  of  E(]uity)  are  refined  and  im- 
proved from  time  to  time,  and  partly  because  by 
referring  the  reader  to  the  most  modern  autho- 
rity, he  will  there  find  (juoted  all,  or  most  of  the 
previous  cases.  The  present  Edition  has  been 
enlarged  by  120  pages,  and  it  is  hoped  that  this 
will  render  it  more  useful  to  practitioners.  The 
current  authorities  have  been  noted  down  to  the 
June  numbers  of  the  Law  Eeports. 

Lastly,  we  desire  to  point  out  that  this  Book 
is  not  intended  to  be  a  compendium  of  case 
law  on  the  subject.  The  works  of  the  late 
Mr.  Jarman,  Mr.  Theobald,  K.C,  and  Mr. 
NoETON,  K.C,  leave  no  room  for  such  a  work. 
All  that  we  have  sought  to  do  is  to  extract  from 
the  mass  of  authorities  a  set  of  broad  general 
principles,  and  to  illustrate  these  principles  by  a 
selection  of  cases.  Where  no  general  principle 
can  be  gathered  (as  in  the  construction  of  par- 
ticular words)  we  have  not  endeavoured  to  trace 
an  imaginary  road  through  ''the  wilderness  of 
single  instances,"  believing  that  too  often  such 
labours  are  the  result  of  intellectual  mirage.  In 
these  cases  we  have,  therefore,  contented  our- 
selves with  giving  in  the  glossary  a  reference  to 

the  more  modern  decisions. 

A.  U. 

J.  A.  S. 

Lincoln's  Ixn. 

J)mL\  1906. 
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AuT.    1.-  Words  prcsinnrd  tn  liarc  t/teir  itsual 
Mr((  iii/Kj. 

The  object  of  the  court,  in  construing'  a  will  or  deed,  is 
to  ascertain  tiic  intention  liy  rtadin;^  tlic  wctrds  ol'  tin- 
will  or  deed  in  tli<:  sense  in  which  the  testator  or  the 
parties  used  them.  In  doni;^' so  it  ;i)i|)lies  the  fol|()win<^' 
principles  : 

1 1 )    1 1,  piesnmes  that  ordinary  and  tecliinc:il  or  lorei^n 
words  are  used  mi  llieM°  usual  nieanni^  (tinlcHS 

w.  •    11 


2  ]*ai:t  I. — Gknkhal  Principles. 

Art.  1.  tho  presumption   is  rebutted  as  explained    in 

the  next  article).  This  presumption  is 
stronpjer  in  the  case  of  deeds  than  in  that 
of  wills,  and  in  the  case  of  technical  legal 
terms  than  in  that  of  ordinary  or  foreign 
words,  or  words  of  art. 

(2)  Where  a  word   is  us(!d  in  a   clear  and  definite 

meaning  in  one  part  of  a  will  or  deed  then 
the  presumption  is  that  it  means  the  same 
thing  where,  when  used  in  another  part,  its 
meaning  is  not  clear. 

(3)  To  ascertain  the  usual  meaning  of  a  word,  the 

court  may,  where  it  is  an  ordinary  word,  con- 
sult a  dictionary ;  and  where  it  is  a  technical 
or  foreign  word,  hear  expert  evidence,  unless 
the  word  is  a  technical  term  of  English  law. 

Paracjraph  (1). 

Authorities          "  The  first  duty  of  the  court  expounding  the  will  is  to 

on  tins  main    j^j^^ertain  what  is  the  meaning  of  the  words  used  by  tlie 
principle.  _  T  . 

te.stator.     It  is  very  often  said  that  the  intention  of  the 

testator  is  to  be  the  guide  :  but  the  expression  is  oa|i;ibl(' 

of  being  misunderstood,  and  may  lead  to  ;i  speculation  as 

to  what  the  testator  may  be   su))])Osed   to  have  iiiteiulod 

to  write,  whereas  the  only  and  piopcr  inipiiry  is.  What  is 

the  meaning  of  that  wliicli  lie  has  actually  writt(Ui  ?     That 

which  he  has  written   is   to   be  construed    by  every  part 

beius  taken   into   consideration    according   to    its    frram- 

matical  construction,  and  the  ordinary  acceptance  of  the 

words  used,  with  the  assistance  of  such  jiarol  evidence  of 

the   surrounding  circumstances  as   is  admissible  to  place 

the    court    in    the    jiosition    of   the    testator"   (^j^y  Lord 


Words  Presumed  to  have  theiu  Usual  Meaning.  3 

Wensleydale   in    lunhh/  v.   Fitzgerald  (185^^),  (!    11.    L.      Art.  1. 

'•  The  true  rule  is  that  laid  down  by  Vice-Chancellor 
KiNDEKSLEY,  in  Low  V.  Smith  (1856),  2  Jur.  (n.s.)  344, 
where  he  says,  referring  to  Lord  St.  Leonards'  deci.sion 
in  l>e  Beaucoirx.  De  Beauvoir  (1852),  3  H.  L.  Cas.  524  : 
*  There  was  no  peculiarity  in  this  particular  question;  it 
was  a  mere  application  of  what  was  the  ordinary  elementary 
rule  of  construction,  that  for  the  purpose  of  construing 
any  word  in  auv  will  that  ever  was  executed,  such  word 
must  receive  its  ordinary  and  primary  meaning,  unless  the 
court  is  satisfied  that  the  testator  intended  to  use  it  in  a 
secondarv  ami  less  proper  sense."  Tin's  ;i])]ilie'-  to  all  wilN. 
and  not  the  less  so  when  any  })articular  word  used  l»y  a 
testator  is  a  technical  word  and  a  word  of  art.  wiiich  i> 
less  diflScult  to  construe"  (per  Jessel.  M.K..  in  ■Smil/i  v. 
Butrher  (1878).  1(»  eh.  1).   1  i;?.  at  p.  115). 

•*  AVhere  language  is  used  in  a  deed  which  in  its  primarv  Ordinary  ami 

1  •    1      I     .  •         •         '    technical 

meannig  is  unambiguous  and  m  wlncli  tliat  meaning  is  not  \v,„(is, 
excluded  by  the  context,  and  is  sensible  with  reference  to 
the  extrinsic  circumstances  in  which  the  writer  was  pl:ice(| 
at  the  time  of  writing,  such  primary  meaning  must  be 
taken,  conclusively,  to  be  that  in  which  tiie  writer  used 
it  ;  such  nieaiiing.  in  that  ease,  conelusixcly  states  the 
writer's  int<'ntion.  and  no  evidence  is  receivable  to  show 
that  in  fact  the  writer  used  it  in  any  other  sense,  or  had 
anv  other  intention.  Tlii-  ride,  as  1  slate  it,  reipiire> 
jterhajts  two  exjilanatorv  observalions  ;  the  lirst,  that  if 
the  language  be  tecdniieal  or  -eientilic,  and  it  is  used  in  a 
matter  relating  to  the  art  or  xienee  to  wliieli  it  l)eion;;s. 
its  technical  or  >eientijie  mu>t  be  con^ideicij  it>  |irimarv 
meaning:  the  second,  that  l»eing  'sensible  with  refi-rence 
to  the  (fxtrinsic  ciremnstjinces  '  i.s  not  ineani  that  tlie 
extrinsic  circumstances  make  if  more  or  less  rea>onab|e 
or  probable  [(^^y//.)  that  t/u-  firinKiri/  niritiiiiiii\  is  what 
the  writer   should    havi;   intended  ;   it   is  enough   if  tho.»e 
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Art.  1.       (.•ircinustanccs  do  not  exclude  it.  that  is,  dejti-i\-e  the  woi-d- 
I'anTTl)       **^    ''^^    reiisonahlo  a}»})lieatiou  aeeordine-   to  such  |>rimary 

meanine"  {per  CoLElUixiK,  J.,  in  Shoic  v.  Wilson  (li542). 

1>  01.  k  F.  355,  at  p.  525). 

"■  \\  hen  technical  words  or  phrases  ai'c  made  use  ol'. 
the  strong  i)resuniption  is  that  the  |)aity  intend<Ml  to  use 
theni  accordino-  to  their  correct  technical  nieanin;^.  l)ut 
this  is  not  conclusive  evidence  that  such  was  his  real 
meanin'i".  It  the  technical  nieaninii'  is  tound.  in  the 
particular  case,  to  be  an  erroneous  guide  to  the  real  one. 
leadine-  to  a  meanine-  contrary  to  what  the  party  intended 
to  convey  by  it,  it  ceases  to  answer  its  purpose.  The 
deed  may  be  drawn  inartificially  from  ienorance  or  in- 
advertence or  oth(>r  causes  ;  but  still,  it  there  is  enough 
clearly  to  convey  int'orniation  as  to  th<'  real  nieaiiin;^.  the 
object  is  attained.  .  .  .  ]\[any  cases  may  doubtless  be 
found  in  which  the  technical  meaning  has  been  allowed 
to  ])revail.  notwithsttuiding  some  appearance  of  a  contrary 
intent :  but  this  has  been  where  the  manifestation  of  intent 
was  not  deemed  sufficient  to  get  over  the  presumption 
in  favour  of  legal  construction"  {per  Plumeu,  M.H.,  in 
Cholmondeleyx.  Clinton  (1820),  2  Jac.  it  AV.  1,  at  p.  \)l). 

Application  The   rule   here   stated  as   ajjplicable  to   deeds   is  eiiually 

t'owUir^'^^  applicalde  to  wills,  with  this  qualitication,  that,  both  as 
to  ordinary  and  technical  words,  wills  are  interpreted  less 
strictly  than  deeds  :  In  other  words,  less  evidence  is 
sufficient  to  induce  the  court  to  hold  that  the  words  used 
are  not  used  in  their  primary  meaning.  The  rule  as  to 
ordinary  words  in  wills  is  stated  by  Lord  Herschell,  in 
Seale-JIaijne\.  Jodrell,  [18i»l]  A.  ('.  304,  at  p.  3()(;,  in  the 
following  terms  :  "I  do  not  think  there  is  any  hard  and  fast 
rule  to  be  laid  down,  that  in  construing  a  will  you  are 
alwavs  to  give  any  particular  word  that  is  used  what  is 
called  its  primary  meaning.  A  word  which  is  used  com- 
monly in  the  English  language  in  several  senses,  must  be 
interpreted  according   to  that  which,  having  regard  to  the 
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context  and  the  whole  provisions  of  the  docinncnt  which  Art.  1. 
you  have  to  construe,  appears  to  be  the  sense  in  which  the  Pa^^TTn 
testator  lias  used  it.''  And  the  rule  as  to  technical  words 
is  laid  down  l)y  Lord  Watson,  in  Hamilton  v.  Uitchie, 
[1894]  A.  ('.  :5i(),  at  p.  ;U3,  thus  :  -  I  do  not  say  that  a 
testator  who  writes  his  own  will,  and  is  not  a  lawyer,  is  in 
all  cases  to  be  held  to  have  rightly  apprehended  the 
meaning  of  technical  words  which  he  niav  have  used  on 
the  occasion  ot"  making  his  will  ;  but  I  think  it  is  j»lain 
that  a  testator  who  uses  words  which  have  an  intelligible 
conventional  meaning  is  not  to  l»e  licdd  as  having  used  the 
word^  with  aiiv  otlitT  meaning  unlcs-  tlic  context  ot"  the 
instrument  shows  that  he  intended  to  do  so."* 

A  clearer  context,  or  stronger  evidence  from  surrounding  Tt-chnical 

1     1    i  •  4.\  ^    4^1     ..        \^%a-\  terms, 

circumstances,    is  needed   to    convince    the    court    tliat    a     ° 

t<'chnical  h^gal  term  is  not  usi-d  in  its  tcclniical  scn>c  than 
to  convince  it  that  an  ordinary  word  is  not  used  in  its 
ordinary  sense  (Learh  v.  Jaij  (1878),  'J  I'll.  D.  42).  And 
a  still  clearer  context  or  still  stronger  evidence  from  sur- 
rounding" circumstances  is  needed  to  convince  it  that  a 
technical  legal  term  useil  with  referenc(>  to  real  estate  is 
not  used  in  its  technical  sense,  than  is  needed  to  convince 
it  that  a  technical  legal  term  useil  witii  reference  to 
personal  c-tate  i>  not  used  in  its  technical  <cnse  (see  per 
.Iksskl.  M.H.:  .1///^'.^  V.  Ilar/ord  (187'J).  12  ('I..  D.  f.ifl, 
at  p.  »;:i.S).      And  sec  /.'oy  v.  7%  (181*7),  21   hid.  .\p|i.  7(1. 

It  -oiiK'tiiiH'^  JiajipfU-;   that    an    oi'iliiiary  word    having  a  V""-"' 
detiiutc  ordinary  meaning,  where  it  occurs  in  a  particular  |^'   ]  ^*j.',.,„„ 
kin<l  of  legal  doemnent.  has  (in  eonsecpience  of  a  rule  of 

law    affecting    the    >uhject-nialte|-    of    the    legal    ilociinicllt  ) 

a  meaning  larg<'r  than.  oi-  ollMM\vi>e  different  from,  the 
ordinary  meaning.  The  principle  jiere  applied  i^  akin 
to  that  ajiplicahle  to  woni-  wiiich.  in  ci-rlain  tradi-s  or 
districts,  have  a  <ai>tomary  meaning,  with  tin-  difference 
— that  the  ii*e  of  the  woril  in  the  legal  sen-e  is  a  point  of 
law  and  not  mcrelv  a  point  ol  fact.      Iv\trin>ic  evidence  is, 
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Art.  1.        tluM-clorc.  not   lU'ccs^iiry  to  >-li()\\   that  it  is  used  in  its  l(';ial 
Pai^i).     sense. 

Illustmiinn  .]/rrnH'aN  V.  Ihiiiie,  [1891]  A.  i\  40].  is  an   example  of 

of  tfchiiual  •I'll- 

meaning  the   manner   Hi   wbicli  a  technical   fule  ol'  law   may  induce 

lunngupluM.  j],^.  court  to  read  words  in  an  instrument  in  a  ditl'erent 
sense  t'rom  tlieii'  literal  nieaniii;^.  riiei"e.  in  a  inariiir 
])olicy.  a  ship  was  insui-cd  in  these  terms:  "It'  the  shiji 
lierehy  insnred  shall  eoine  into  eollision  with  any  othei- 
ship  oi-  Acssel.  and  the  insured  shall  in  eon-ecjuence  thereof 
become  liahle  to  })ay  and  shall  pay  to  thei)crsons  interested 
in  such  other  ship  or  vessel  any  sum  or  sums  of  money," 
underwriters  were  to  indemnify  the  insurees.  While  being 
towed  into  a  harbour,  the  tug  of  the  shi[)  insured  collided 
with  another  vessel,  and  the  owners  of  the  ship  insured 
became  liable  in  consequence  to  pay  a  sum  of  money  to 
the  owners  of  the  damaged  ship.  The  underwriters 
contended  that  they  were  not  liable  to  indenniifv  the 
insured  against  these  payments,  on  the  ground  that  the 
collision  was  not  between  '"the  ship  hereb\-  insui-ed."  but 
Ix'tween  the  tug  of  the  ship  insured  and  another  vessel  : — 
/A/^/  that,  since  by  a  rule  of  law  when  a  ship  is  bi'ing 
towed  the  tug  and  the  ship  are  regarded  as  one  vessel, 
the  words  in  the  policy  covered  a  collision  between  the 
tug  and  the  other  vessel,  and  the  underwriters  were  liable. 
Lord  Watson,  in  delivering  judgment,  said,  at  ]>.  40t<  : 
"  I  admit  the  force  of  the  appellant's  argument  that  con- 
tracts ought  to  be  construed  according  to  the  primary  or 
natural  meaning  of  the  language  in  which  the  contracting 
parties  have  chosen  to  express  the  terms  of  their  mutual 
agreement.  But  there  are  exceptions  to  the  rule.  One  of 
these  is  to  be  found  in  the  case  where  th<'  context  affords 
an  interpretation  different  from  the  ordinai-y  meaning  of 
the  words  :  and  another  in  the  case  where  their  conventional 
meaning  is  not  the  same  with  their  legal  sense.  In  the 
latter  case,  the  meaning  to  be  uttril/uted  to  the  words  of 
the  contract  must  depend  upon  the  consideration  whether, 
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in  in;ikin«;-  it.  the  jjurties  had  or  li;ul  not  the  law  in  their      Art.  1. 

conteni])l;ition."  „        7i> 

'  Para.  (1). 

As    to     the    construction     of     nicrcantih'     instrunionts  Mercantile 
generally,  see  Leici.^  v.   Afar.<hall  (leS44),    7   Man.   &   G.  '"'^^^"'^•"t^- 
72iK  at  p.  745.     And  as  to  the  interpretation  of  contracts 
made  by  telegraphic  code  words,  set'   l\ili-h-  v.    Williams, 
[1900]  A.  ('.  17G. 

PAKA(iKAPH    (2). 

This  is  the  rule  laid  down  by  Lindley,  31, li..  in  Ju  re 
Birks,  Kew/on  v.  ^irh,  [1900]  1  Ch.  417,  at  p.  41^, 
which,  as  he  there  says,  is  good  sense,  whether  it  is  u 
canon  of  construction  or  not.  That  case  is  itself  a  very 
good  example  of  it.  There  the  instrument  was  a  will,  and 
the  word  to  be  construed  was  "  issue."  The  testator  used 
this  word  in  the  course  of  the  will  twelve  several  times. 
In  (deven  of  tiiese  it  clearlv  was  n<i'd  in  the  sense  of 
children.  In  the  twelfth  case  it  might  be  read  e<|u:ill\ 
well  as  meaning  either  "  childr(;n "'  or  ""descendants"' 
generally.  The  ( "oiirt  of  Appeal,  reversing  Kekkwich,  J., 
held  that  in  the  twelfth  case  it  iiiust  be  read  as  having  the 
same  meaning  as  in  the  other  (deven  that  is,  children. 
And  ij'.  Ill  re  Veini,  Lindon  v.  /iii/runt,  [1904]  2  Ch.  ~r2, 
cited  iiij'rn,  p.  'M). 

rAKA(iKAl'll    (H). 

\\  hei'e  the  wcjrds  useil  are  or<liiiar\-  W(ird.-,  the  coiu't  may  Kvidcnii' a;- 
a  dictionary  to  ascertain  ilieir  meaning  (Mathiir  v.  ,,f  „.,„^|s. 
f'ln-r/iiftos  (I»)()()).  ( 'ro.  dae.  2n;; ).      Where  they  are  le.li- 
liical  words      otln'i'  than  h-chnieal  teim^  df   Knglish  law 
or   foreign    word*,  the   e(»int    i-   entitled    to   receive   e\|)ert 
e\ideiice   to  aid    it    to   airi\e   at    theic   |irn|ie|-   meaning  or 
their     meaning    in     J'>n;ili-li     (>//'<(>     \.     IIV/.v-*/*     (1.S12), 
'.'  ('I.  iV:  F.  ;').">.■».  at  p.  .').').')).      The  ^aine    ride   applies   to  an 
in"-!  riMn«nl    written    in    e\  |i|ier    (Kill    v.    (  lutninr  (iS.'ili), 
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•Art.  1.       ;>;;   |m.;i\.  III.")),  tir  in   :in\   other   wav  wliicli   i-   illi-Mililc  or 

I'nrn    {.■<).      ilK'Om|»n'll»'Il»iItlc    to    the    cniil-t     without    tlic    help    ot    >iic!i 

rvitltMU'c    {/union    V.    I  Itti/n-nnl    (l.s;;;>).    L>  Ail.  i\:   JOl.  (llid  ). 

As  to  tt'c'hiiical  h'^^al    terms,  it'  they  aic  teims  of  Eii^iiish 

hiw.    MO    e\tl'ill^ie    e\  ideliee,  save    the   decisions    of    lOnuH^h 

courts,  the  dicta  of  recoeniscd  h'iial  text  liooks,  and 
the  ]»rat'tice  of  conveyancers  (see  In  re  Mt(tl<li/.  Madd'/  v. 
Madihi,  [11)01]  2  eh.  .Sl>(>).  i^  a.hni>Hl.le  as  to  tlieir 
meaning'  ( //*  re  AthiU.  Athlll  v.  Alliill  (  l.S.SOj,  \{\  Ch.  i ). 
lMI.  at  ji.  i'2?>)  :  l)Ut  if  they  are  terms  of  foreien  law, 
their  meaiiine  >liould  he  |)i-o\cd  hv  the  evidence  oi" 
lawyers  who  |>ract.ise,  or  have  j)ractised,  in  the  country 
of  whose  hiw  the  words  are  terms  ( In  re  (JUjf'^s  Truds, 
[ltty2]  2  Ch.  i-2\)). 


Art.  2. — Circumstances  lohich  loill  Rebut  the  Pre- 
sumption that  Words  are  Used  in  their  usual 
Meaning. 

(1)  Words  in  a  will  or  deed  will  be  held  lu  be  used 
in  a  sense  different  from  their  usual  meaning  under  the 
following  circumstances : 

(a)  \\'li(n  the  context  clearly  shew-s  that  they  are 

used  in  a  different  sense. 

(b)  When  they  have  no   reasonable   application    to 

the  condition  of  things  with  reference  to  which 
the  will  or  deed  was  made,  unless  read  in  a 
different  sense,  provided  such  sense  is  one 
which  they  can  reasonably  bear. 

(c)  When  being  used  in  relation  to  a  place  or  trade, 

they  have  a  customary  sense  different  from 
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their  ordinary  meaning,  unless  there  is  some-      Art.  2. 
thins  in  the   context   or  in  the  condition  of 
things  with  reference  to  \vhich  the  will  or  deed 
was  made  to  exclude  the  customary  sense. 

(d)  ^\lien,  being  names  or  descriptive  words,  they 

properly  describe  no  object  in  the  condition  of 
things  with  reference  to  which  the  will  or 
deed  was  made,  and  it  is  shewn  that  the 
testator  or  parties  habitually  used  them  to 
describe  a  certain  object. 

(e)  AMien,    being   words   applicable    to    persons   or 

things  generally,  they  are  used  as  additional 
to  words  all  of  which  are  specifically  applic- 
able to  persons  or  things  belonging  to  one 
definite  class,  and  there  is  nothing  to  shew 
that  they  were  intended  to  apply  to  persons 
or  things  not  sui  generis  (i.e.,  belonging  to 
that  class),  not  included  under  the  specific 
words. 

(f )  When,  being  obscure,  and  occurring  in  an  ancient 

will  or  deed,  they  are  shewn  (by  the  conduct 
of  those  acting  in  execution  of  the  provisions 
of  the  will  or  deed),  to  have  been  habitually 
understood  in  a  sense  different  from  their 
usual  sense. 

(2)  Provided  always,  that  if  upon  considering  tlu; 
whole  will  or  deed  and  all  the  circuuist.inees  williin 
the  preceding  paragraphs  which  would  alTect  the 
meaning  of  the  words  used,  the  eouil  ciin  cieiirly 
ascertain  the  intention  of  tin-  testator  or  tin'  parties, 
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Art.  2.  tli:it  iiiti'iitidii  will  (Ictrrmiiu'  the  sense  in  which  any 
piirliciihiv  words  arc  to  be  read  ;  and  if  it  be  impossible 
to  reconcile  any  particular  words  with  that  intention, 
the  court  will  reject  them  ;  and  if  any  particular  words 
necessary  to  express  fully  or  accnrately  that  intention 
arr  wanting',  the  court  will  su[)]ily  ihem. 

(H)  All  relevant  evidence  rt.s  tu  circumfitaiic.es  vithui 
t/w  preceding  paragraplis  which  would  affect  the 
meaning  of  the  words  used  (but  not  direct  evidence  of 
intention)  will  be  admitted  by  the  court,  w'hether  such 
evidence  consist  of  facts  appearing  on  the  face  of  the 
will  or  deed,  or  of  facts  altogether  extrinsic  to  it. 


Priiiiilfacii 
iiicaning 
affected  hy 
context. 


Illustration 
of  meaning 
affectotl  by 
c<»ntext. 


Paragraph  (1)  (a). 

In  construing  any  particular  phrase  or  ex[)ression  in  a 
will  or  deed,  the  court  does  not  confine  its  attention  to  that 
l)articular  phrase  or  expression.  It  construes  it  not  as  an 
isolated  statement,  but  as  part  of  the  whole  instrument, 
and  gives  it  the  meaning  wliicli  will  render  it  consistent 
with  the  rest  of  the  instrument,  even  though  that  meaning 
In-  not  precisely  the  primary  meaning  of  the  expression 
or  })hrase  in  (|uesti()n.  In  the  words  of  Lord  Ellen- 
IJOHOUGH,  ('..).,  in  Jiarton  v.  Fitzijerald  (1812),  15  East, 
oiJO,  at  J).  .0-41,  "  It  is  the  true  rule  of  construction  that  the 
sense  and  meaning  of  the  parties  in  any  ]iarticular  jKirt  of 
an  instrument  may  he  collected  e.c  tuUeri'ilentilni.^  cf  ro,i- 
seijiieidHius ;  every  part  of  it  may  be  brought  into  action 
in  order  to  eoUe^'t  t'roni  the  wliole  one  unifoi'in  and 
consistent  meaning,  if  that  may  be  done."  And  see 
MrCoican    V.  Baine,  [l«yi]    A.   C.   ■401,  at  p.  -406,  and 

In  a  settlement  made  Ix'fore  marriage,  there  was  a 
covenant  to  settle  on  certain  trusts  all  the  real  and  personal 
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property,  to  wliirh  the  Avit'e  or  the  hushand  *'  in  her  ri;^ht      Art.  2. 

at  anv  time  darin<i  her  now  intended  coverture  ;«hall  become  p^ra.  (1)  (a). 

entitled  (except  'jewels  '  and  other  articles  of  a  like  kind) 

which  it  is  hereby  declared    shall    belong  to    the    •wile" 

for  her  separat(>  use.'*     The  trusts  upon  which  the  property 

to  be  settled  were  to  be  held,  included  a  trust  to  sell  and 

hold    the    i)urcliase   moneys   on   the  same  trusts  as  those 

declarctl   ot"  the   personal  estate  of  or  to  whic-Ii   rlu'   wif<> 

'■  now  is  or  she  or  '  the  husband  '  in  her  right  shall  l)ecome 

possessed  or  entitled  as  aforesaid."'     The  wife  at  the  time 

of  tlie   marriage   possessed   certain    jewels,  and   after  tlu' 

marriage  the  question    arose  whether  these    jewels    were 

included     in     the    settlement,    and     therefore     the    wife's 

separate  property  under  the  exception  tiiereiu   made  as  to 

jewels,  or  whether  they  were  not  so  included,  and  therefore 

were  the  husband's  property  /?nv  mariti.     The  court  held 

that  though,  primarily,  only  property  coming  to   the  wife 

after  coverture  would  seem  to  be  included  in  the  covenant 

to  settle,  still,  when  that  covenant  was  read  in  conjunction 

with  the  suljsequcnt  trust  (which  in  terms  ap[)lied  to  both 

the  jirojx-rty  she  possessed  at  the  marriage,  and  that  sub- 

se(piently  accruing  to  her),  it  was  evident  that  the  covenant 

was  intended  to  extend   to  all  the  wife's  pro|»erty,  whether 

belonging  to  her    beiure  marriage  or  aeciuing  to   her  alter 

if  :    aiifl   conseipiently    that    the    jew(ds    in    (piestion    were 

lii-r     ^<']»arate     projx'itN'     ini(h'r      the     settlement.        Lord 

Skijioksk.    L.( '.,    ill    delivering  judgment,   said  :   "  if  tin- 

W(jrds  ar<-  callable  of  the  sense  of  which  I   think  they  are 

cajtaltle    .    .    .    the  (juestioii  for  your  lordships  i>,  whether 

that  i-  th''  true  sense  of  the  woiiU  in  tlii-  -cti  Irniciil  :  and 

tliat  i.s  to  be  ascertained,  nut  frcjin  a  context  ol  word-  more 

or  less  dissimilar   in  some  other  ^i-ttlcmi'iit.  but    liom    tin- 

whole   contents  of  tliL*;   settleiiicni .       I    am  ol'  opinion    llial 

the  words  are  cajiablr  of  >ii«'h  a  >ens<'.      I  do  iinl    -ax    that 

they  beiir  it  so  clearly  that  they  ndiilit    not  be  rc|ie||cd   b\ 

a  context,  or  even  bv  exfritisic  circmnstances  |(»oked   at    in 

c<»micction  wiili  th<- context   which  wnuM    tend  tu  lejiel  it  ; 
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Art.  2.  l,|it  wf  li;i\c  Id  (•(•nsitlcr  wliiit  we  lunc  lici'c  Lookin^i  ;it 
Pan*  (l)(ft).  'I"'  in>"><''li!il'' i"<>n'«'Xl  oiilv.  ;i<  r;ir:i<  1  ciiii  tonii  :m  ()|)iiii()ii 
I  think  that  there  ini;ihl  lie  xtiiiethiii;^'  to  lie  siiid  on  lioth 
■«i(|e-,  Imi  cei-lainh'  the  con-ti-iiet ion  is  not  re|)elle(l  l)\-  ;in\' 
piirtieuhir  word-  which  wonhl  (V\ehi(h'  those  nrtieh's.  And 
we  tind  hiler  on.  in  the  -anie  inst  i-uinent,  \voi-d<  which 
:i|i|ie:ii-  to  nie  most  |ihiiid\'  and  exju'esslv  to  .-how  that 
it  was  meant  to  inchi(h>  these  t'hin<i;s  words  which  must 
he  rejected  it"  thc-c  lliin^i's  are  not  incliiih'(l  '"  (  Will'/dni.'f  v. 
Meiri,')'  (liSM  ).  I<»  App.  ('as.  1,  at  [..  .S). 

Pauaghaph  (1)   fh). 

/'rhnd/ach  "In  all   oast'.s  the  oljject  is  to  see  what    is    the   intention 

im-anuig  expressed  by  the  \vor(l>  used,      lint  tVoin  tlie   imi)ertection 

.surniiiiuUng     ot"  laiiguacre,  it  is  ini|to-sil)le  To  know  what  that  intention  is 
stances.  without  in([uirinn    tart  her,   and  seein;;   what  the  circum- 

stances were  with  reterence  to  which  the  words  were  used, 
and  what  was  the  ohject,  a})})earine;  from  those  ciicuni- 
stances,  wiiich  the  person  usino-  them  had  in  Aiew  ;  for  the 
meauine;  of  words  varies  accordine-  to  the  circumstances 
with  res|iecr  to  which  they  were  used.  I  do  not  know  that 
1  can  make  my  meanino-  plainer,  than  hy  referrine-  to  the 
old  rides  of  pleadine-  a-  fo  iniiuendos  in  cases  of  defama- 
tion. Those  rules,  thoui^h  hi^-hly  technical,  were  \-erv 
lo^neal.  Xo  innuendo  could  enlarge  the  sense  of  the  words 
heyond  that  which  they  prima  facie  bore,  unless  it  was 
supported  by  an  inducement  or  preliminary  averment  of 
facts,  and  an  averment  that  the  libel  was  published,  or  the 
words  spoken,  of  and  concerning  the  j)laintiff  as  connected 
with  those  facts.  If  those  j)reliminary  averments  were 
proved,  words  which  jn-ima  facie  bore  a  veiy  innocent 
meaning  might  be  shown  to  convey  a  very  injurious  one, 
and  it  was  for  the  court  to  say  whether,  when  used  of  and 
concerning  the  inducement,  they  boi-e  the  meaning  imputed 
by  the  innuendo.  .  .  .  In  construing  written  instru- 
ments I  think  the  same  princii)le  ap})lies.  In  the  cases  of 
will-,  the  testator    is  speaking  of  and  concerning  all  his 
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affairs  ;  and  tlioretbre  evidence  is  admissihlt"  to  s1k)\v  all  Art.  2. 
that  he  knew,  and  then  the  court  has  to  say  what  is  the 
intention  indicated  by  the  words  when  used  with  reicrence 
to  these  extrinsic  facts  ;  for  the  same  words  used  in  two 
wills  may  express  one  intention  when  used  with  reference 
to  the  state  of  one  testator's  affairs  and  family,  and  quite 
a  different  one  when  used  witii  reference  to  the  state  of 
the  other  testators  affairs  and  family,  in  the  case  of  a 
contract,  the  two  ])arties  are  sj)eakin<i  of  certain  things 
only,  and  therefore  the  admissible  evidence  is  limiteil  to 
those  circumstances  of  and  concerning  which  they  used 
tliose  words  (see  (yrares  v.  Le<i<i  (185-1),  i*  Exch.  709). 
In  neither  case  does  the  court  make  a  will  or  a  contract 
such  as  it  tiiiiiksthe  testator  or  the  [larties  wisjied  to  make. 
but  declares  what  the  intention  indicated  by  the  words 
used  under  such  circumstances  I'eally  is "  ( per  Lord 
Bl.\CKBUKX,  in  River  Wear  Commissioners  v.  Aduntson 
(1S77).  2  \\>\K  ('as.  14::).  at  j».  TlVA). 

"  You  must  Ijring  in  facts  where  tiie  words  require 
explanation  ;  that  is  to  say,  you  must  l)ri ng  in  those  facts 
which  enable  you  to  stand  in  the  testators  shoes,  or,  as  it 
is  sometimes  phrased,  to  sit  in  his  eliaii-.  ami  see  the 
objects  which  the  will  affects"*  (  j'cr  Kekkwich.  J.:  Jx'r 
Jlnrrison,  Harrison  v.  JIi<jsou,  [1891]  1  < 'h.  5(jl,  at 
p.  ."iCl). 

"The  court  has  a  right  to  ascertain  all  the  I'aet-  which 
were  kn<jwn  to  the  testator  at  the  time  lie  made  bis  will, 
and  tbn>  to  jilace  itself  in  the  te>tator"s  positi(tii  in  order 
to  ascertain  tlie  bearing  and  ap|)lication  of  the  language 
he  M'^e- '"  (  i<rr    Lord   <'.\lUNs:    C/mrlcr  v.  C/tarIrr  ()874), 

L.  II.  7  11.  L.  :;•;!.  ai  p.  ;'.77). 

The  (■(iiiditioii  ol  tbiii<'«  to  be  taken  into  consideration  'I'lie  sm 
bv  tlie  court  in  construnig  wili>  and  deed.-  is  tlie  londitntn  ..j,,.,,,,,. 
of  things  in  reference  U)  which  the  will  or  deed  was  made,  '^'"•"(ts  nm^i 

,,,,        .  Ml  I  I-  •  1-    I  •  1        '"■  **'"■''  "•* 

Ibat  Is  not  necessarily  the  actual  condition  ol  tliiii;is  when  ih,.  loHiaiui- 

tb.-  will  or  de.-d  wa-  made.      .\    will  or  d.-d    mav  !..•  made  w;i"t-..Kni/.ii,t 
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Art.  2.  uitli  rt'lVrcMcc  ft)  ;iii  :i>siiiiic(l  coiidilioii  of  iliiii;j^^-i  wliicli 
in  liU't  is  not  the  actual  I'oiitlif ion  <>!'  ihiii<>;.s.  in  sudi  a 
case,  it"  the  will  or  drcil  sots  out  tlctiiiitcly  the  assiinic(l 
condition  ot"  tliin;j;s  in  rctcrcncc  to  wliicli  it  was  made. 
no  extrinsic  evidence  will  he  adniissihle  to  prove  the  actual 
>-tate  of  thin/^js.  Thus  a  will  contained  an  erroneous  recital 
to  the  effect  that  the  testator  hail  niad(>  certain  advances 
to  certain  ol'  his  children  durin<;-  his  lifetime,  and  on  that 
a^uiniition  the  will  ]iroceeded  to  direct  that  these  advances 
-hotilil  l>e  Itroueht  into  hotchpot  : — Held,  that  evidence 
that  such  advances  were  never  made  or  were  smaller  in 
amount  than  slated  in  the  will,  was  not  admissilde  {In  re 
Mnl's  K<tate.  Af'rd  v.  Quirk  (187;)),  12  Ch.  D.  2H1  ; 
/»  rr  W.uhL  \V<ird  v.  Wood  (18i:!G),  32  Ch.  1).  :.17  :  and 
see  III  n-  JJiOjot,  Puton  v.  Ornwrod,  [18lt3]  :*  Ch.  J-^l.N). 

The  decision  in  In  re  ^Urd's  Estate,  supra,  was  reviewed 
hy  SwiNFEX  Eady,  J.,  in  the  case  of  In  re  Kelseij, 
W'oollei/  v.  Woollei/,  [11)05]  2  Ch.  465.  There  a  testator 
after  erroneously  recitino;  that  a  let>atee  owed  him  ,£5,000, 
for<rave  him  £2,000.  and  directed  liim  tobrinf;  tlie  balance 
of  ^3.000,  or  "so  much  thereof  as  mieht  remain  unpaid  " 
at  the  distribution  of  assets  into  hotchpot.  His  lordshij), 
atter  dividine;  erroneous  recitals  into  two  classes,  one  in 
which  the  recital  shows  a  clear  intention  of  chare;iiifr  ;i 
legatee  with  a  definite  >um.  and  the  other  in  wliicli  tlioii^h 
a  detinite  sum  is  stated,  yet  the  testator  shows  an  intention 
to  charge  the  legatee  only  with  the  sum  actually  due.  h(dd 
that  this  case  came  within  the  second  class.  He  was  al>o 
of  opinion  that  ///  re  Aird's  Estate,  supra,  also  came  within 
class  two,  anil  on  the  authority  of  In  re  Taylor,  Tondin  v. 
['nderha//  (1882),  22  Ch.  D.  495,  500,  refused  to  follow  it. 

In  the  same  way,  the  recital  of  a  particular  fact  in  a  deed, 
estoj)S  all  parties  to  the  deed  if  it  is  clearly  intended  to  be 
a  declaration  of  all  the  parties  to  the  deed,  and  estops  the 
party  who  makes  it  where  it  is  intended  to  be  the  declara- 
tion of  that  party  only,  from  denying  the  truth   of  it  (per 
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Patteson,  J.,   in   StronrfhiU    v.  JJiok  (1^50).    U   (,^.   B.      Art.  2. 

781.  at  p.  787).  i>    ~7[,,. 

^  -^  iara.  (1)  (b). 

It  is  to  be  reineiuborod  tliar  what  is  here  said  applies 
merely  to  the  (juestion  ot"  construction.  A  will  or  deed  in 
which  the  assumed  condition  of  thinijs  is  very  differeut 
from  the  actual  condition  of  things  may  be  oi)en  to  attack 
on  the  ground  of  fraud,  mistake,  or  mental  incapacity  on 
the  part  of  the  testator  or  party.  We  are  here  speaking 
merely  of  the  interpretation,  not  of  the  validity,  of  the 
instrument  (see  infra,  p.  42). 

The  stiite  of  a  testators  family  is  of  importance  to  show  State  of  a 
who  are  incluiled  under  a  general  description.     Thus  if  the  fl^l^^^/.^or 
gift  be  to  "  my  children,""  the  fact  that  one  of  his  ri^puted  piupurty. 
children  is  illegitimate,  would  oi'dinarilv  be   held   to   >liow 
that    it  was  not  intended    to  include    him   or   her   in    the 
description    (see   infra,    Part   II.,   Chaj)ter   11.).      Again, 
in  a  gift  to  "  my  nephews  antl   nieces,"  the  fact  that  the 
testator  had  not  at  the  date    of  his  will  any  nephews   or 
nieces  of  his  own,  and   that  all    his   brothers    and  sisters 
were  then  dead,  would  be  relevant  to  show  that    the  words 
nephews  and  nieces  referred  to  the  testators  wife's  nejihews 
and  nieces  (Sherrattw.  Momitford  ^1873).  S  ( 'h.  [)26  ;  and 
see  Crost/iicaite  v.   Dean  (18G8),    ")  Etj.  21.")  :   /a  re  Imjlex 
Trusts  (1871),  11   l><i.  .-178). 

The  state  of  a  te>tator*s  jumjici'I  \-  i<  ol'  iinporlancc  to 
.siiow  what  is  included  umler  a  general  or  even  a  specific 
gift.  Thus,  under  the  old  law.  a  gilt  of  ''all  my  lands  in 
S.  shire''  [jassed  the  testat()r'>  freeholds  onl\.  if  he  had  lioih 
freeliolds  and  leasehoI<ls  in  S.  -liire.  but  |i;isse(l  his  lea>e- 
li<dds  if  he  had  no  freehnlds.  Ami  in  a  -peeifie  de\  i>(» 
under  the  present  l:i\\  .-i  te>tatrix  li-l't  "all  that  and  iIkoc 
messuage  ar  len<ini  nt.  liou-e,  buildings,  farm,  and  lands 
called  II.  .  .  .  -iiuate  in  the  juirish  (if  L..  e<mt;iiiiiMg 
eightv  aerr-s  more  or  |c>-«  .  .  .  now  in  ilie  nrciiiiiition  ol 
<  '.  I)..""  to  (  '.  I )..   hi-  liejr-  and  a>~igns.      (  »n  |iroof  i]i;il  ihc 
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Art.  2.       t'anii  ciilli'il     1 1,  coiilaiiird    1  7.")  ,i<'ic>.  llinl    ;ill    of  it    \v:is    in 

,,        ... ,,  .    tln'  t)fi-ii|i:iti(jii  (il  ( '.   I )..    ;iii(l  tliiit   of  the    17.")   acres  altoiit 
Para.  (I)  (li).  ' 

ciulil v-iiiiic  wi'ir  iVri-liold  ill  the  parish  of  L..  ahoiit  sixty- 
live  were  c'o|i\li()M  ill  llie  |iai-i-li  ol'  L..  and  tlie  rest  were 
eo|)vliold  in  the  ailjoinin;^'  paii-li,  it  was  held  that  this 
eviih'iiee  >h(i\vrd  that  the  testatrix  meant  not  to  devise  tlie 
whole  ot'  II.  farm  to  < '.  I  >..  lnil  merel\'  thi'  eighty-nine 
acre-  ot"  it  which  were  freeiiold  and  within  the  parish  ot'  L. 

(W'/i/t/lrlil  V.  Liuiihhtli'  {1.S7:)),  1  eh.  I>.  (il  ). 

At  the  same  time  the  conih'tion  of  a  testator's  estate 
inii-t  not  he  u()iic  into  tor  the  purpose  of  aherine-  the 
nii'anint:'  ot'  lannuajj;e  itself  |iei-fectlv  clear  and  ])erfectlv 
applicahle  to  deriiiite  ohjects  in  the  condition  of  things  to 
which  the  will  refers.  Tlins  \n  Hl<i(ii ns  \.  I ki>r.«)n.  []!)(l:i] 
,.  A.  < '.  1.  a  te-tator.  when  he  made  his  will,  owed  two  mort- 
e;a;i-e  dehts  which  toi;('tliei-  constituted  his  whole  personal 
estate.  P)y  his  will,  after  directing  the  payment  of  his 
dehi-  and  t'liiieral  and  lestamentarv  expen.ses,  he  hccpieathed 
certain  le;;acies.  and  ;^a\-e  to  thi-<'e  jiersons  '•  all  the  residue 
and  remainder"  of  the  two  niortnaoe  dehts  after  pay- 
ment of  hi-  dehts  and  funei-al  and  testamentary  expen.se.s 
t-  (not  adding  •■  and  legacie.s '").  The  two  mortgage  debts^ 
were  ju.st  sufficient  to  pay  the  debts,  funeral  and  testa- 
mentary expen.ses  and  legacies.  But  before  his  death  the 
testator  acquired  other  personal  estate.  There  was  no 
general  residuary  clause  in  the  will: — Held,  that  ''all 
the  re-ii|iie  and  remainder  ""  ret'crred  only  to  the  rest  of 
till'  mortgage  debts  after  ]ia\"ment  of  dehts  and  funeral 
expenses,  and  were  not  e(iuivaliMit  to  a  gift  of  the  whole 
roidne  of  his  jiersonal  estate. 

Tcstator".s  The  state    of  a   te-tator's    knowledge  or  ac(|uaintance   is 

kniiwleflgc  ,       .  i  •      i  .     ,     .      .        , 

oracc|uaiiu-     ''"'  "'^'.'^    '"'  important.      It  a  lte(pie>t  is  left  snnplv  to   .John 

Smith,   proof  that   the    testator   was   accjuainted   with  one 

•  lolin    Smith  would   tend   to   show  that   he  was  the  John 

.Smith   referred  to.     In  the  words  of  Lord  Cairns,  L.C, 

in    ('raven  (tud  J/eri'e'/-/>((f/iiir.-'f  v.   /-'rriiH/ton  and    Others 


mice. 
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(1877),  37  L.  T.  ^oS.  at  p.  339,  -'In  construing  the  will  Art.  2. 
o£  the  testator  .  .  .  wo  should  put  ourselves  as  tar  p.^^..^  ^^  i, 
as  we  can  in  the  position  of  the  testator  and  inter[)ret  his 
expressions  as  to  persons  and  things  with  reterenee  to 
that  degree  of  knowledge  of  those  persons  and  things 
which,  so  far  as  we  can  discover,  the  testator  possessed." 
And  see  In  re  Vauahan  (1901).  17  T.  L.  11.  278. 

On  the  same  principle,  evidence  is  admissible  to  show 
the  testator's  knowledge  that  a  certain  person  has  pre- 
deceased him  (Be  Whoricood,  Ogle  v.  SJierhorne  (1887), 
34  Ch.  D.  -I-IG),  or  that  at  the  date  of  the  wdll  a  certain 
person  was  dead,  leaving  only  illegitimate  children  (AV 
Herbert's  Trusts  (1860),  1  Jo.  &  H.  121),  or  that  he 
entertained  certain  religious  ojnnions  {Bunbury  v.  Doran 
(187-1;,  Ir.  K.  ^  (".  L.  51(1),  to  aid  the  court  in  ascertain- 
ing the  meaning  of  the  words  of  the  will.  And  see  ///  tlit^ 
Goods  ofChappell  [189-1]  P.  98. 

The  admission  of  extrinsic  evidence  of  surrounding  cir-  Identitication 
cumstances  has  been  carried  very  lar  in  tlie  matter  ot  ticiaries 
identifying  beneficiaries  and  others  referred  to  in  wills. 
As  we  have  seen,  where  the  words  refer  to  the  thing  given 
if  there  is  something  in  existence  which  adequately  answers 
the  words  of  the  will,  the  court  will  not  admit  extrinsic 
evidence  to  show  that  something  else  or  something  mori' 
was  intendcci  (Jlhjijins  \.  Dawson,  supra).  But  that  |iiiii- 
ciple  seems  to  have  Ijeen  dej)art('d  from  where  ihc  woiil- 
refer  not  to  a  thing  but  to  a  jicrson.  Tim-  in  Charter  v. 
Charter  (1874).  7  U.  L.  3()4,  a  testator,  called  Forster 
Charter,  had  hail  iliicc  sons,  Forster,  William  Forster 
— alwuvs  known  a«.  W'illiiini  and  < 'Iiarl<>.  Tlie  tii>f 
died  before  the  testat(jr  made  his  will,  the  second  li\rd 
at  a  great  di-itanee  Iroin  the  te-(ator,  and  was  not  on 
good  terms  with  liini.  and  tin- third  li\i'd  with  the  trsiator. 
his  wile  and  hi-  daughter  IJarbara,  whom  the  l<  >tator  in 
his  will  called  "•  I'arbara  For>ter.*'  The  will  :i|.|iointed 
"  my  .son,  For.Hter  (.'barter,"  executor,  left    him    the   house 
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Art.  2.  and  I'anu  i)(\'ii|iit'<l  li\-  tlic  icslaldi'  al  his  ilcalli.  madr  |>ro- 
I'ura  (l)(b)  Vision  lor  Forstcr  ('liartcr  ami  llic  tcstiitor's  wile  and 
daughter  ccasiiit;'  to  li\('  t(i;^ctlicr,  and  directed  "  my 
oxceutor  Forstcr  ( 'liai-tcr  "  to  pay  "  Jiaidiara  l'\)i-sl('i- "  an 
aiinuitv.  I'rohatc  havin^;;  been  granted  to  William  Forstcr 
( 'iiai'tcr,  on  a  citation  to  recall  ])rol)at(^  :  —  Ih'ld,  \hi\i  dii-ect 
evidence  of  declaration-  liy  I  lie  testator  was  not.  Imt  the 
e\id('nec  ot"  the  state,  circuinstanccs  and  hahits  oi'  the  tes- 
tator and  his  family  was,  admissible  to  show  that  by 
•'  Forstcr  Charter"  the  testator  meant  Charles  Charter. 

Here  it  may  be  said  that  the  context  of  the  will  raiseij 
a  ipresnmption  that  by  "  Forster  Charter"  the  testator 
really  meant  Charles  ( 'barter.  This  can  liardly  l)e  said. 
however,  as  to  the  caseot'  IIendin:to7iY.  Henderson.  [l*J();j] 
1  I.  R.  353.  There  a  testator  left  property  in  trust  for 
his  "grandsons  Robert  William  Henderson  and  John 
Barnett  Henderson,  or  the  survivor  of  them,  in  case  tlu'y 
or  he  shall  attain  twenty-one  years."  The  testator  had,  at 
the  date  of  the  will,  three  grandsons — one  calb'd  IJoliert 
AVilliam.  the  son  of  Oliver,  who  was  living,  and  two  otiiers 
called  William  Uol)ert  and  John  Barnett  respectively,  the 
sons  of  a  deceased  son  of  the  testator,  calleil  jjobert  Wil- 
liam Marshall  Henderson.  There  was  a  recital  in  the  will 
as  follows  :  "  As  I  have  recently  given  to  my  son,  Oliver 
Henderson,  the  sum  of  £1,023,  which  I  consider  an  ample 
provision  for  him,  I  do  not  leave;  him  anything  by  this  my 
will  "  : — Held,  that  evidence  of  surrounding  circumstances 
was  admissible  to  show  that  by  "  my  grandson,  Robert 
William  Henderson,"  the  testator  meant  not  his  grandson 
Robert  William,  but  his  grandson  William  Robert. 

The  only  recital  which  could  be  said  to  raise  a  presumj)- 
tion  that  '•  liobert  AVilliam  Henderson  "  was  not  used  by 
the  testator  to  describe  the  grandson  l)earing  that  name 
was  that  as  to  the  advancement  of  his  father  Oliver.  If 
this  raised  any  presumption  at  all  it  was  a  very  weak 
one.     The  decision    undoubtedly   carries   the   rule  farther 
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than    any    of  the    previous    decisions.     See,    further,  Re  Art,  2. 

Hooper,  Hooper  v.  Warner  (1903),  88  L.  T.  IGO,  and  Re  p.^j..^  (i)(b). 

ChenoicetK    Ward  v.  Dxcellen   (1901),    17   T.  L.  R.  alo  ;  ' 
In  re  Blake  s   Trusts,  [1904]  1  I.  R.  98. 

The  prineijile  apjiliealilc  to  deeds  is  the  same  as  that  Evidence  of 
applying  to  wills,  with  this  dilierence  (as  ])oiiit(Hl  out  by  circum-  ° 
Lord  Blackburn,  in  Rh-er  Wear  Commissioners  v.  Adam-  stances  in 

,     ,1  •nil  -ill  <        ,-,•  •       relation  to 

son,  supra),  that,  as  a  will  deals  with  the  testator  s  aftairs  the  interpre- 

generallv.   therefore   the  state   of  his  affairs  oeuerally  is  t'^^i"^'"  ^'if 
''  '  «  J         deeds. 

releAant.  while  as  a  deed  refers  usually  only  to  a  particular 
transaction,  matters  connected  with  that  transaction  alone 
are  relevant.  Thus  in  the  case  of  the  grant  of  a  lease,  the 
condition  of  the  property  leased  at  the  date  of  the  grant  is 
a  relevant  fact,  of  which  the  court  will  admit  evidence  to 
assist  it  to  construe  a  covenant  to  repair  in  the  lease 
(Lister  v.  La7ie,  [1893]  2  Q.  B.  212).  A  dictum  of 
RiGBY,  L.J.,  in  Broomjieldx.  Williams,  [1897]  1  Ch.  G02, 
at  p.  GIG,  goes  even  further.  It  is  to  the  elfect  that  the 
condition  of  land  at  the  time  an  agreement  to  convey  it  is 
entered  into  may  be  taken  into  consideration  in  construing 
the  subsequent  conveyance,  though  in  the  meantime  the 
condition  of  the  land  has  changed.  And  see  l^ri/or  v. 
Petre,  [1894]  2  ( "h.  11  ;  and. ////'m,  Part  III..  Cliap'.  1. 

Where  the  instrument  to  be  construed  is  aneient,  and  Ancient 
therefore  tlie  surrounding  facts  of  a  ]iublic  nature  are  m^t 'l^'^'"»>*-'"ts. 
witliin  the  cognizance  of  the  court,  ihccouit  ma v  ascer- 
tain those  facts  by  rel'erring  to  the  writings  of  historians, 
to  contemporary  documents,  and  to  all  other  sources  of 
evidence  such  a-  .-i  hi.-torian  in\estigating  the  ]teriod  would 
resort  to  (Ridsdale\.  Cli/lon  (1877),  2  P.  I  >.  27(1  :  /',ad  \. 

Iiish.>i,     nf  I/n,rnin,    [1X92]    A.   T.   Gllj. 

I'aRAi.RAI'II   (  1  )  ((•). 
"As  words  and   |ihra-es    ol"    Sjteeeh    :ire  to  be  expninided  I.ooaI, 

and  construe(l    as  they   are    gen^-rally   imderstood,   soil  is  jn^i  ,'|!,i<ij, ' 
likewise   in  particuhir  places  ;  and  tlierefore,  if  1  covenant  "»"''•'>««• 
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Art.  2.  to  fonvcv  to  anolln'r  :iii  acre  ol'  laml  in  (  'oniwall.  iIh'  coiii- 
Para  (IMc)  inoii  acfcptatioii  of  the  word  '  acre '  tlicre  ainoniits  to  as 
iiuu'li  as  a  liuiidrtMl  of  other  counties,  so  a  '  jieri'li '  in 
Stafford-hire  is  as  nnieli  as  twenty  ])erclies  in  sonic  oth<'i- 
phieos,  theri'fore  such  words  must  be  ^overneil  liv  the 
common  and  known  acceptation  of  tlie  peoph' "  ( jicr 
curiam.  \n  I uirksdale  v.  Morgan  (16i)3),  4  Mod.  185). 

Attain,  in  ///  re  Steel,  Wappett  \.  I'oliinson,  [It'OI-i] 
1  ( 'h.  ].".'),  a  testatrix  devised  to  X.  lier  "freeliold  land 
and  hereditaments  at  IM."  in  Westmorehmd.  She  had 
l»oth  "freeholds"  and  "  customary  freeholds '"  at  ]\I.  It 
was  shown  that  l)v  local  usage  at  M.  customary  freeholds 
were  called  freeholds  simidy.  and  that  the  testatrix  was 
unaware  of  the  distinction  in  tenure  -.—Held,  that  both 
the  freeholds  and  the  customary  freeholds  passed  to  X. 
And  see  Briiner  v.  Moore,  [1904]  1  ( 'h.  30"),  where  on 
evidence  of  business  usage  "  month "  was  held  to  mean 
not  a  lunar  Init  a  calendar  month.  And  see  In  re  Rapier, 
Rai/ner  v.  Rayner,  [1904]  1  Ch.  176,  at  p.  188,  where  in 
considering  whether  "  securities  "  could  be  held  equivalent 
to  "  investments "  the  court  dwelt  on  the  necessity  of 
admitting,  where  necessary,  evidence  of  the  use  of  such 
phrases  by  persons  accustomed  to  deal  in  stocks  and 
shares. 

Customary  Whether  a  certain  word  or  })hi\ise   has.  when  used   in 

meaning' ii  .    •  ^-  ^  •  -i-ix  .     , 

1  ufstion  i)t'      ii  certain  eunneetion.  a  eu>toniai-v  meanuig  ditterent   irom 

ti^ct.  its  natural  or  usual  meaning  is  always  a  (juestion  of  fact  : 

but  it  sometimes  is  a  question  of  fact  which  the  court  will 

itself  decide,  without    calling    for    extrinsic    evidence    to 

support  the  customary  meaning.     When  this  is  the  case, 

the  custom  which  gives  the  word  its  customary  meaning 

is  said    to    be  judicially   recognised — that  is,  the  courts 

have  had  the  fact,  that  under  certain  circumstances  the 

word  has  a  customary  meaning,  so  often  brought  to  their 

attention,  that  they  have  at  length  taken  judicial  cognizance 

of  the  fact.     Until  the  custom  becomes  a  judicially  recog- 
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nised  custom,  extrinsic  evidence  of  the  custom  is  necessary      Art.  2. 
to  prove  to  the  court  that  there  is  a  special  custom  which   p.^      ,j,  ,^. 
gives  the  words  in  ijuestion  the  customary  meanino-  aUeged 
(pev  Channell,  J.  :  Moult  v.  Hallidai/  (1898),  77  L.  T. 
7itl.  at  p.  7i)6). 

So    tar    as    wills    are    concerned,    custom    seldom    goes  Customary 
further    than    to    modifv   the    sense    in    which    words   or  "ip;^"i"oS  m 

^  wills. 

phrases  are  presumed  to  be  used  ;  but  in  the  case  of 
deeds,  as  we  .shall  shortly  see,  special  custom  not  infre- 
quently introduces  provisions  altogether  unexpressed  in 
the  instrument. 

Paragraph  (1)  (d). 

This   rule  is  akin  to  that  stated  in  paragraph  (1)  (c).  Words 

It  has,  however,  one  important  point  of  ditference.     The  ^l^y^J  |J^  ^j^^ 

rule  as  to  customarv  meaninii'  prevails  even  though  the  testator 

,     .        ,     .  ,.     '  .'  ,  ,  Tii-      1       inaccuratolj'. 

words  m  tJieir  ordniarv  meanmg  would  create  noditticulty 

in  ap[)lying  the   instrument  to   the   facts.     This   is  clear 

from  the  instances  given  in  BarhsdaJi^  v,  Moryan,  supni. 

The    rule    now  stated,   however,  onlv    prevails    when  the 

words  of  the  instrument  taken  in  their  ordinary  sense  do 

not  jiroperly  ap])ly    to  the    facts.       If   the    words    taken 

in    their   ordinary   meaning   apply  properly   and  without 

ditHculty  to  the  facts,  the  court  will  not  admit  evidence 

to  siiow  that  the  testator  or  parties  used  them  habitually 

in   a  different  sense.     Thus,   in    I^oe  v.    O.renden  (1810), 

.">  Tamit.  117,  a  testator  devised  his  "estate  at  Ashtou" 

to  U,     It  was  held  that  his  estate  situate  at  Ashton  only, 

passed  to  0.,  and  tiiat  evi<lene('  was  not  ;i(lmissil)le  to  show 

that  the  te.stiltoi"  hal/it  ii:dl\-  included  land  >ituatc  d.-cwhrre 

in  tiie  term  ''Ashton   e.-tate."     And  the  fact  that   such  a 

(•on>trucf ion    will    cause    incuii\ciiiencc,   is    no    ground   to 

induce  the  court  to  depart    Inuii    it.      Tim-,  in    ///    /v   Seal, 

Seal    V.    '/'aijlnr,  [l^'.'l]     I    < 'li.   illil,  the    t<-tator    devised 

*' my  residence  calleil  Stoneleigh  House  and  the  premises 

thereto  as  the  same  are  now  occupied  l>y  me"  to  his  wire. 
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Art  2.  At  the  (late  of  his  will,  and  up  lo  lii<  di-atli.  the  licld 
Para  (\)Uh  '"^U"''^'"rl  Stonidci^fli  House,  the  lowci-  |»ai-t  ol'  the  ont- 
lu)iisi>s  (wliic'li  was  ajipidai-lu'd  I'roin  a  private  r()ad)l)Ut 
not  tlie  upper  room  (wliieli  i-oiild  he  ap])roaelieil  only 
thniiiLih  Sl(»n(deiL;h  lIou>e)  and  the  wasldioiise  ami  otHees 
in  the  yard  i>l'  Stoneleinh  House  Avei'e  oeeuj)ie(l  hy  the 
testator's  sons  I'or  the  purpose  of  their  husiness.  It  was 
C'ontcniled  on  hehaU'  of  the  wife  that,  as  it  would  Ix; 
extreiiudv  ineoincnient  to  have  part  of  the  outhouses  and 
the  ottiees  and  wasldiouse  in  the  yard  severed  i'roin  the 
rest  ot"  the  house,  the  Avords  ''as  the  same  are  now 
oeeujiied  hy  me"  shouhl  be  rejected  as  fal.sa  demonstratio 
(see  infra,  p.  5t5)  on  the  ground  that  there  was  proi)erty 
of  the  testator  which  answered  precisely  to  the  description 
in  the  will,  and  when  that  was  the  case  the  court  could 
not  alter  the  natural  construction  of  the  words  merely 
because  the  result  of  construino-  them  naturally  would 
lie  ineonvenient  to  some  of  the  l)eneficiaries.  And  see 
///'/;//■/(,-•  v.  Dawson,  [H)02j   A,  V.  1,  supra,  p.  IG. 

Hahitual  The    same    rule    applies  where    the    words   in  question 

tion  u/"''  I'^'ft'i*  "ot  to  the  e-ift  but  to  the  objects  of  the  gift.  H"  they 
I)er.«r>iis where  app]v  aiitlv  to  a  certain  iierson,  or  class  of  persons,  evidence 
answering  ^^lU  nut  he  admissible  to  show  that  the  testator  or  parties 
descH)tion  li:i'''tii:ilb- ap[»lied  the  words  improperly  to  other  persons 
exist.  or  classes  of  ])ersons.     Thus,  in  the  case  of  In  re  Parker, 

Benthani  v.  Wilson  (1881),  17  Ch.  D.  262,  a  testator  gave 
one  third  of  his  property  to  his  first  cousins,  and  two- 
thirds  to  his  second  cousins.  At  his  death  lie  left  first 
cousins,  second  cousins,  and  children  and  uraiidcliildren 
of  first  cousins.  The  court,  though  the  point  wa<  not 
actually  decided,  intimated  that  evidence  thit  the  testator 
was  in  the  habit  of  descril)ing  th<'  children  of  his  Wr^t 
cousins  as  second  cousins  would  lujt  be  admissible.  On 
the  other  hand,  in  In  re  Jeans,  L'jiton  v.  Jeans,  W.  N. 
(18i>5)  98,  the  testator  left  his  property  to  his  "  children." 
He  had  no  children,  and  therefore   the  description  diil  not 


)ns 
ings 
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aptly  apply  to  any  persons.  Evidence  was  admitted  to  Art.  2. 
show  that  he  was  in  the  habit  of  callino-  his  wife's  children  p^ra  (i)(d) 
by  a  previous  husband,  his  children,  and  that  they  were 
intended  to  take  under  the  gift.  And  see  In  re  Deakin, 
Starke'/  v.  Et/res,  [1894]  3  Ch.  565  ;  Flood  v.  Flood, 
[1902]  1  I.  R.  538  ;  and  British  Home  for  Ineurahles  v. 
Royal  Hospital  for  Incurables  (1904),  90  L.  T.  GOl. 

Paragraph  (1)  (e). 

This  rule  must  be  read  subject  to  Article  1  and  Para-  Restriction 
graph  2  of  this  Article.    By  the  first  of  these,  general  words,  ^vl)r(ls  follow- 
like  other  words,  are  in-imd  facie  to  be  taken  in  their  usual  ing  particular 

,..,.'  .  4111      persons  or 

nieanmg — that  is,  in  their  general  nieannig.     And   h\  tlie  things,  to 

latter,  when  the  intention  of  the  parties  or  the  testator  is  1'^''?;'' 
clearly  ascertained,  the  meaning  to  be  given  to  general  tjimh 
words,  like  other  words,  is  governed  by  that  intention.  All  ^^"'^'  *''■ 
that  the  present  paragraph  means  is  that  the  fact  that  general 
words  are  preceded  by  specific  words  all  indicating  a 
certain  class  of  persons  or  kind  of  things,  suggests  that 
the  general  words  were  used  not  in  their  general  sense 
but  in  a  sense  restricted  to  othei'  persons  or  things  included 
in  that  class  or  kind,  l)ut  not  covered  by  the  s^jccific  words. 
See /.>^r  Pollock,  (".!>..  in  Liindon  v.  Standbridge  (1857), 
2  H.  A:  X.  45,  at  [i.  51  :  "It  is  a  general  rule  of  con- 
struction that,  where  a  particular  class  is  s))oken  of,  and 
general  wortls  follow,  tin-  class  first  iiiciitidiicd  is  to  be 
taken  as  the  most  c(jm])rc]i('nsive,  and  the  general  words 
treated  as  rcffrriiig  to  matters  c/iisdrin  oiiui-is  with  such 
class.'- 

The   iciidfiicy  (tf   the   flcci-joiis   of   late  iiKirr  fspecialiy  .M.mI.th 

in  tin-  case  of  wills,  has  been  rather  t(j  disre<^ird  or  restrict  »'■'"''""''>/" 

'^  disregard 

tlii«  doetrine  tA'  cjiisdinn  gc/wr/s  (svi'  Hodgsnu  \.  .A,/- (  187(1),  ijiiMihm 
'1   (  li.    I ».  122j  ;  and   if  the  dicta   of  some  of  tli<'  jmlges  •'"""''" 

.•ire  to  be  ae'-epleij,   piaetieallv   it    llUS   ceuseii   to   e\i>t.       For 
example,    Lord    IO-ili;i:.    .M.K..    in    Andtrsmi    \.   Andrrsn/i, 
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Art.  2.  [LSD')]  I  {.).  15.  7  lit.  :ii  p.  ">:\)  states  tlic  rule  thus  : 
Para  (Du-i  "  ^''■''""'  ./<""'<'  ;^»'n('ral  words  are  to  he  taken  in  their 
hir;:('r  sense,  iinh'ss  Vdii  can  Hntl  that  in  the  |(artieiilar 
case  the  true  eoii-triici  idii  nl  the  iii^l  riiinciit  re(|iiires  von 
t(»  eoiiehnh'  that  they  ar(^  iiiteiuh'd  to  l)C  used  in  a  sense 
limited  to  things  ejusdcvi  omeris  witli  those  whicl)  have 
heen  specifically  mentioned  hefore."  Stated  thus,  the 
rule  is  merely  an  a|)j)lieation  of  the  l)roadcr  rule  that  the 
I  intention  when  ascertained  is  to  iiovern  the  meanins;  of 
I  the  words  used.  It  is  submitted,  however,  that  in  the 
cases  where  such  dicta  are  used  the  decisions  do  not  go 
so  far.  Nearly  all  of  them  might  have  been  decided  on 
the  ground  that  the  rule  of  ejusdem  r/eneris  did  not  apply, 
for  the  simple  reason  that  there  was  no  <ii'ni/.-<.  The 
persons  or  tilings  specifically  mentioned  did  not  all  belong 
to  any  definite  class  or  kind.  In  this  very  case  of  Ander- 
son V.  Anderson,  supra,  i\n'  things  s])ecifically  mentioned 
included  furniture,  plate,  linen,  glass,  tenant's  fixtures, 
pictures,  statuary,  works  of  art  and  consumable  goods. 
The  general  w'ords  following  these  were,  "  and  other  goods 
"■battels  and  effects  in  or  belonging  to  *'  the  settlor's  house. 
Surely  if  the  things  here  specifically  mentioned  belonged 
to  any  kind  or  class  of  things  in  particular,  it  was  ])re- 
cisely  the  class  described  by  the  general  words,  and  no 
other.  At  any  rate  the  context  here — which  included 
a  devise,  to  the  same  person,  of  the  house  itself — clearly 
showed  that  the  words  were  to  be  taken  in  their  widest 
meaning. 

Of  late  there  has  been  some  reaction  against  this 
tendency  to  disregard  the  doctrine  of  ejusdem  <jeneris.  In 
In  re  Stockport  Ragged  Industrial  and  J\e/ormator//  Schools, 
[1808]  2  C'h.  687,  is  an  examjde.  There  the  words  under 
consideration  were  "  any  cathedral,  collegiate,  chapter,  or 
other  schools  "  contained  in  s.  CO  of  the  Charitable  Trusts 
Act.  18r)3,  and  the  question  was  whether  "other  schools  " 
meant  all  other  schools  or  only  other  schools  more  or  less 
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like  cathedral,  oolle;;iate.  ami  chapter  school.     The  court      Art.  2. 
adopted  the  latter  interpretation,  and  Lindley,  M.R.  (at  Para.  (l)(e). 
p.  69(3),  referrino;  to  Aiuhrson  v.  Anderson,  supra,  treated 
the  judgment  of  Lord  Esher.  M.R.,  as  not  overruling  the 
doctrine  of  ejuscleni  (^^/ener/s,  hut  nicrclv  as  a  protest  against 
its  heing  jiushed  too  tar. 

In  the  case  of  wills,  the  inclination  of  the  court  is  to  Cases  where 
disregard  the  rule  where  the  effect  of  ren;ardinu;  it  would  ^!"^  :n'pl}t<\- 
be  to  cause  a  partial  intestacy.     Thus,  the  interpretation  (loctiine  of 
of  general  words  following  specific  words,  all  describing  'n"^,'r;T\vo\x\d 
things    belontiin<r  to  one  class,  deiiends  very   largely  on  cause  partial 

1     fi  ^   .1  •  1     .  •  1   ?   /     1      intestacy. 

whether  or  not  they  occur   in  what  was  intended   to   be 

a  residuary  clause.  If  they  do,  they  are  taken  in  the 
larger  meaning  (Parker  \.  Marchant  (1842),  1  Y.  (k,  C.  0. 
290).  If  they  do  not,  and  taking  them  in  the  larger 
sense  would  make  the  clause  residuary,  they  are  read 
ejusdem  f/eneris  (Smith  v.  Davis  (1806),  1-1  W.  R.  912  ; 
CamphM  V.  McGrain  (1875),  I.  R.  9  Eq.  397). 

So  far  as  individuals  are   concerneil,  this   rule  seldom  Doctrine 
finds   any  application   in   wills   or   deeds.     It  is,  however,  )^^„*^,"v,'  "' 
often  a])plied  in  construing  statutes.     Thus,  in  the  Lord's  applied  to 

7.  4         /  >r>    /  .  .  _s    .      .  ^     ^    ^\     1.  .L  j^       ^         individuals. 

Day  Act  f29  <  ar.  2,  c.  /)  it  is  enacted  that  "no  trades- 
man artificer  workman  labourer  or  other  person  what- 
soever shall  do  or  exercise  any  worldly  labour  l)usiness 
or  work  of  their  ordinary  callings  upon  the  Lord's  Day  "  : 
— I/eld,  that  "other  jierson  whatsoever"  here  means  only 
other  persons  following  callings  similar  to  those  specifically 
described,  and  therefori'  <l()<'<  not  iii'linlc  a  farmer  (A',  v. 
Cleworth  (1H61),  1  1'.  iV  S.  ".'27  )  or  a  coach  |irt)prietor 
(Sandiman  v.  Jin-ar/i  (I^!27).  7  15.  \  < '.  ;•(■.). 

As  to  the  subject  matter  of  gifts,  sec  //'  Mill<  r.  l>ani,J\.  Applied  t<> 
]>aniel    nHS9),    61     L.    T.   'M\'k      There    :,    i.-tator,   :ifter  l!','.!;!?^;'^;^,, 
giving  the  following  Icgacic-.  to  I*.   i!l(><l..  to  A.  the  books  <iit  ilnwn 
and  wine  at  Ins  residence,  to  J .  ;ill  tlw  plate  :it  In-,  ri'>iileMce,  ,i,„,',f  ,1^. 
made  tlie-e    luMpie-t-  :    ".All   the   |-.--t    ol    tin-  liiniil  iin-  and ''"'■"' • 
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Para.  (l)(cl. 


Art.  2.  ctVrcts"'  :i!  his  roidciicc  in  I  >.  alorc-aiil.  ;mil  •"llic  rest 
residue  iiiul  ri'iiiaimlcr  "'  ol'  his  "estate  ami  ctVcets  what- 
soever :iinl  w  hci-c-ocxcr  ""  lo  T.  atoresaiil.  ( )ii  the  testator's 
death  ihi-rc  uci-e  rmintl  al  his  i-i'si(hMK'e  .^2,7U^  in  hank 
notes,  a  jiost  Kill,  a  (hx  idcml  warrant,  and  certain  certificates 
for  shares: — //eld,  tliat  ••ett'ects*"  nin-i  lie  construed 
tjiisdi'm  (ji'ui'vis  with  l)Ooks,  wine,  plate  and  I'liiniture,  and 
therefore  not  to  inehide  the  hank  notes,  po.st  hill,  dividend 
warrant  and  certiticates  (and  see  Re  Parrolt  (1^85), 
:uy  L.  'L\  IL'  :  /.ami.ouni  y.  .]/rLellan,  [lUO*}]  2  Ch.  2(',ii, 
an.l  .\/nr/>lni;i  V.  rhilUi>.<.  [I'JOl]   1  I.  K.  155). 

"Here-  I'l    CroDipfon    v.    Jarratt    (1885),    30    Ch.    D.    298,    a 

(litaments"     g^ttlor  by  deed  of  settlement  conveyed  ''all  and  sineuhir 
.similarly  ''  .  .  , 

cut  doWn.        the    manors    messuages    farm    hinds    hereditaments    and 

premises  comprised  and  described  in  the  Schedule  here- 
under written  and  all  other  the  freehold  liereditaments  of 
him  the  said  (settlor)  situate  in  the  several  })arishes  of 
Doncaster  AVarmworth  and  Cantley  in  the  county  of  York 
together  with  their  appurtenances."'  The  Schedule 
enumerated  all  the  settlor's  lands  and  other  cor})oreal 
liereditaments  in  these  parishes,  but  did  not  refer  to  an 
advowson  in  trross  which  belono-ed  to  him.  and  which 
concerned  a  church  and  glebe  in  one  of  the  parishes 
mentioned  in  the  settlement : — Held,  that  though,  if 
there  was  nothing  else  to  satisfy  the  words  of  the  settle- 
ment, then  the  advowson  miglit  ])ass  under  them,  yet  as 
there  were  hereditaments  situate  in  these  jjarishes  which 
aptly  fitted  the  words,  an  advowson  which  properly 
speaking  could  not  be  said  to  he  "situate"  anywhere 
would  not  })ass.  In  delivering  judgment,  Cotton,  L.J., 
said  (at  p.  316),  "Although  it  is  true  .  .  .  that 
words  of  general  description  like  this  ai-e  used  in  order  to 
carry  into  the  assurance  anything  which  l)y  accident  has 
been  omitted,  yet.  in  my  opinion,  they  must,  p7'imd  facie, 
be  held  to  include  oidy  things  that  are  of  the  same  class 
and  nature  as  those  which  have  been  s[)ecitieally  described 
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and    eniiinerateJ."       Sue    this    ease    distinguislied    in    Re      Art.  2. 
Hodgson,  Tai/lor  x.  Jlodgson,  [1898]  2  Ch.  545.  Pj^^.^^  (i)(e). 

Aoain  in  In  re   CastIehou\  Lamonln/  v.  Carter,  [1903]  "  Public 
-1     /.I       ^--.  .  ii'^ii  -i  companv. 

1  Lh.  3oz,  a  testatrix  empowered   ner  trustees   to   nivest 

the  trust  funds  in  any  of  the  public  funds,  or  in  Govern- 
ment or  real  or  leasehold  securities,  or  upon  the  stock, 
shares  or  securities  of  any  railway  or  other  "  public 
company  *'  : — Held,  that  raking  the  words  "•  public  com- 
pany ■'  along  with  those  preceding  them,  public  company 
must  be  held  to  apply  only  to  public  ci)nijianie>  in  the 
United  Kingdom.  (/.  In  re  Stanley,  Tennaitt  v.  Stanley 
(1905),  75  L.  J.  Ch.  50. 

For  an  a[>plicaliun  of  the  doctrine  of  (jusdent  generis  to 
the  interpretation  of  powers  of  attorney,  see  Jacobs  v. 
Morris,  [1902]  1  Ch.  8lt.'., 

The  proviso  to  the  rule  may  best  be  stated  in  the  words  Proviso  to 
of  WiLLES,  J.,  in  Fenwick  v.  Schmalz  (1868),  3  C.  P.  313,  „J,^,^^/' ,.1,1^. 
at  p.  315  :  "That  case  (R.  v.  Payne  (18GG),  1  C.  C.  27)  ' 
falls  within   the  rule  that    if  the  particular  words  exhaust 
the   whole  genus,  the   general    wui'd   must    refer   to   some 
larger  genus, '^ 

Pauaokaph  (1)  (f). 

Generallv  siteakin^i'  the  interitretation   put  uiion  a  deed  Uhsemo 
•      '  '^.  '.  Ill-  words  III 

(jr  will  by  persons  acting  im<ler  it,  as  shown  by  their  acts,  ancient 

i-    not    relevant     to   thr   h-ual    int<Tiir<'talion    of    ihi'    deed''',"""!'",""'" 

or    will    (Clyde     Sarigatimi      Trust  ns     \.     /.ii/rd    (  l.S<S3),  Lion  aiu-<l 

8    App.  ('as.  658).     An    exception,  how cNcr.   to   this   I'lde    j,,.,j,.„i„,. 

occur-    in    the   case   of  aneit-nt    in-tnnnrnt-   which   an-,  or -*"-'■ 

iiave   bv  time,  become  and»igu(jus  in  (jieir  terms  (see  I^ord 

Hastings  v.  Nnrl/t  Kastrrn  /uiiliruy,   [IS'.HI]    I   ( "h.  ('n')!'..  at 

p.   G63;    atfirnicil   [1900]    A.  ( '.   2t;0).        With    regard    to 

tliese,  the   coini  will  |»"rmit    evidence  of  tin-  aci>  done  by 

persons  acting  under  their  pro\i-ions  to  -olvc  ainliiguities. 

In    tin*    words    of   SlUUEN,  < '..   in     Atl.-titn.  \.    I hnnnnoml 
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Art.  2. 
Pftni.  (l)(f). 


Evidence 
of  ancient 
usrtge. 


Usage  must 
have  been 
unifnnn. 


Illustration 
of  evidence 
of  ancient 
usage. 


(1S4:2),  1  \h\  \  W'av.  .):>:),  at  ji.  ;5(;.S,  "Onc  of  the  most 
settled  rule.s  ot"  law  toi-  the  con.stniction  ot"  ;mil)i<!;uities  in 
an  ancient  instrument  is,  that  you  may  resort  to  eontem- 
]i(»raneotis  ii-a^c  to  ascertain  the  meanin^j;  of  the  deed  ; 
tell  lue  what  von  ha\t'  (h)nc  niider  such  a  deed,  and 
1  will  tell  you  what  the  dvvd  means."  Thus  tlie  mode  in 
which  the  ori<j;inal  donor  of  trust  funds  acted  in  administer- 
ini:  them,  was  held  to  he  evidence  to  aid  the  court  in 
construing  the  trust  ileed  {Att .-Gen.  v.  Brazenose  ColUu/e 
(Us;Uj,  2  CI.  it  F.  2115,  at  p.  32t]). 

This  evidence  is  what  is  called  evidence  of  ancient  usage. 
But  uncontradicted  evidence  of  modern  usage  is  also 
eviilence  to  aid  the  court  in  construing  amliiguities  or 
obscurities  in  ancient  instruments  (per  Pauke,  B.,  in 
Beaufort  v.  Swansea  {Mayor  of)  (1849),  3  Ex.  413, 
at  ]..  42')).  Thus  in  J/eah/  v.  71iorne  (1870),  Ir.  M. 
4  ( ".  L.  4'.l.5,  evidence  of  usage  during  the  eighty  years 
preceding  Avas  admitted  to  aid  in  construing  a  grant  by 
King  James  I. 

The  usage  proved,  must  be  the  uniform  usage,  though 
a  temporary  lapse  from  it  will  not  make  evidence  of  it 
ina.lmissible  (T/ie  Queen  v.  Archdall  (1838),  8  Ad.  &  El. 
281,  at  p.  2SS)  ;  and  the  evidence  is  only  admissible  when 
the  terms  of  the  instrument  are  ambiguous  or  obscure. 
It  will  not  be  admitted  to  contradict  what  is  clear  and 
express  (ifar/fZ^  la  Warr  v.  Miles  (1881),  17  Ch.  D.  535). 
"  It  is  not  to  be  disputed  that,  where  the  necessity  of  the 
case  requires  it,  evidence  of  more  recent  usage  and  custom 
may  be  adduced  for  the  purpose  of  explaining  old  or 
obsolete  or  even  imperfect  expressions  to  be  found  in 
ancient  documents.  But  the  necessity  must  be  apparent, 
the  ambiguity  must  be  fouiul  to  l)e  existing"  (pei' 
Bacon,  V.-C  il>/(l.,  at  p.  573). 

A  testator,  in  1(541,  left  certain  lands  to  Sidney  Sussex 
College,  (.'ambridge,  and  Trinity  ( "ollege,  Oxford,  "  for 
the  only  use.  education  in  pietie  and  learninge  of  foure  of 
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the  descendants  of  the  brothers  and  sisters  of  my  second  Art.  2. 
wife  or  in  default  of  such  to  their  next  poor  kindred  for  ParjTn")  if\ 
the  first,  by  the  Cither's  side  for  the  second,  by  the 
mother's  side  and  the  lease  of  the  said  '  lands  '  to  be  at 
one  tliird  parte  under  the  value  to  my  said  wire's  kindred 
ever  viz.  brothers  and  sisters  there  and  at  Harrowe."'  The 
two  colle<Tes  accepted  the  gift,  and  each  had  always 
required  that  those  persons  who  clainicd  th(>  benefit  thereof 
should  become  members  of  the  college  and  be  educated 
there,  and  when  there  were  no  claimants,  each  college 
had  appropriated  a  moiety  of  the  rents  to  their  own  pur- 
poses. It  was  contended  that  this  inter})retation  of  the 
will  was  wrong  ;  that  the  will  constituted  a  trust  of  the 
lands  for  the  purpose  of  educating  certain  of  the  testator's 
kindred,  subject  to  the  regulation  and  direction  of  the 
court : — Held,  that  the  intention  of  the  testator  was  that 
the  education  given  was  to  be  that  provided  bv  the 
colleges  to  which  he  had  left  the  lands,  and  that,  tliere- 
fore,  the  colleges  were  carrying  it  out  when  they  insisted 
on  the  claimants  becoming  members,  and  that  the  colleges 
were  entitled  to  appropriate  the  income  when  no  elaimants 
appeared.  In  delivering  judgment.  Lord  Hathekley, 
L.(J..  said,  *'  I  thiidc  th<'  appellants  are  entitled  to  aj)plv 
that  princijile  (if  the  court,  which  says,  that  if  thert'  be 
any  ambiguity,  the  course  of  construction  and  action  u]ioii 
the  bequest  may  be  calh'cl  in  aiil.  as  inferring  llial  the 
persons  who  are  concerned  in  thr  ti-ii-i  lia\c  not  Keen 
committing  a  breach  of  trust  from  the  (dininenceiueiit 
downwards  to  the  present  time ""  {All.-d'i/i.  \.  S/'il/n'i/ 
Susse.r  Colleen'  (IStJO),  4  ( 'h.  722). 

In  St'imiiwr.s  v.  /h'.r,„i  (\S{)(]),  7  Kast.  2<Mi.  tb<'re  was 
an  ancient  adnii->ion  to  eop\liold  in  thc^i-  icini-  "'tre.i 
acrax  jirati,  "  an<l  the  (jnestion  in  di>pitte  was  whether  the 
a(lmissi«jn  cfjiiveyed  the  whole  interest  in  the  land,  or  a 
right  to  enter-  ii|ion  th<-  land  and  take  the  tui-eerop. 
Hvideiiee  showed    that    I'iDin  linie  iinnienioiial.  the    beiietii 
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Art.  2.       of   tlir    tell;. Ill   iimlrr    I  lie  lirniit    had    liccii  i-(mliii('(l    to    the 

,,        77., c.     taking:    tin-    rorccrop,  ami    that    every  other    l)eiieiit    ol    the 
I  am.  ( 1 )  (t).  ■  ' 

laud  had  liem  enjoyed  hy  the  ij;raiitor.s,  h)ril,s  ot"  the  manor. 
It  was  lield  that  the  f>rant  coiivoyod  only  the  iiicor})oreal 
hereilitainenr.  In  deliverinii;  jnd<i,inent,  the  eoui't  said 
(|i.  iKIT).  "We  must  then  eonstiMie  the  ri<>hts  ot"  the 
parties,  however  deriveil  iVom  ancient  erant.s,  consi.stently 
with  the  j)ossession.  and  there  will  then  exist  a  coiivliold 
interest  in  the  jD'/iua  (o/i.-mrd,  I'oi-  tlie  dd'endant,  and  ever\' 
other  freehold  interest  in  the  land  forihc  plaintitV.  lint 
this,  it  is  said,  is  inconsistent  with  the  enti-ies  on  the  eoui-t 
rolls,  which  erant  an  interest  in  tlie  soil  to  the  tenant,  and 
wore  evitlence  for  the  jury  to  show  in  what  i-inht  the 
defendant  claimeiland  took  the  forecrops.  The  admissions 
are  to  tres  acras  prati ;  but  can  it  be  said  that  the  woid 
prati  is  not  open  to  receive  any  construction  which  will 
carry  a  less  interest  than  the  whole  right  to  the  soil  ?  The 
judge  thought,  that  if  the  usage  in  fact  were  tliat  the 
defendant  and  those  under  whom  he  claimed  had  never 
enjoyed  any  other  benefit  of  the  land  than  the  forecrop, 
and  that  those  undei-  whom  the  plaintiff  claimed  had 
enjoyed  every  other  benelit  of  it,  that  word  might  receive 
a  construction  conformable  to  the  actual  enjoyment,  and  I 
think  he  was  right  in  that  opinion,*' 

The  rule  applies  ('([ually  to  the  interpretation  of  Acts  of 
Parliament.  Thus  in  Covporatimi  <»/'  Ihihliu  v.  l^naiti/ 
Collefje  (1903),  «8  L.  T.  ;')(».■).  the  (piestion  was  whether 
Trinity  College  was  or  ever  had  been  liable  to  '"grand 
jury  cess.''  The  answer  di'|iendei|  on  the  interpretation  of 
various  old  Irish  Acts.  l']videnee  wa>u;i\('n  thai  no  ^raiid 
jury  cess  had  ever  been  levied.  T'he  court  had  held  that  this 
was  to  be  taken  into  consideration  in  deciding  what  was  the 
meaning  of  the  ambiguous  ex])ressions  in  the  Irish  Acts. 
Lord  Halsbury,  L.C,  in  moving  the  dismissal  of  the 
appeal  from  this  decision,  said.  "  The  learned  comisel  hare 
insisted  that  if  the  plain  words  of  an   Act  of  Parliament 
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impose  a  tax.  no  amount  of  omission  to  charoc  that  tax  ov  Art.  2. 
to  insist  upon  it  1)y  the  proper  executive  officer  couhl  p^i-a  (i)(f). 
control,  or  cut  down,  or  override  tlie  force  of  the  Act  of 
Parliament  itself.  "With  that  observation  I  entirely  agree. 
I  do  not  think  that  any  amount  of  user  would  be  enough 
to  contradict  the  projter  efficiency  of  an  Act  of  Parlia- 
ment :  but  the  proposition  must  be  that  the  language  of 
the  Act  of  Parliament  is  incapable  of  exposition  otherwise 
than  in  the  mode  in  which  it  nnist  hit  this  or  that  subject 
of  taxation.  But  .  .  .  when  you  are  dealing  with 
the  question  what  is  the  meaning  of  an  Act  of  Parliament, 
or  of  certain  words  used  in  it,  the  question  how  these 
words  were  understood  at  the  time  when  the  Act  was 
passed,  or  what  was  the  sense  in  which  at  that  time  people 
would  generally  have  understood  them,  is  a  very  different 
question.  To  my  mind,  where  there  has  been  a  user  for 
some  centuries  in  which  a  particular  meaning  has  been 
attached  to  particular  words  it  may  well  l)e  that  the  true 
understanding  of  those  words  is  exhibited  by  the  con- 
tinuous ])ractice  of  those  centuries.  ...  It  will  not 
control  it ""  (the  meaning  of  the  Act)  '"  Init  in  order  to 
interpret  the  meaning  when  it  is  not  plain,  the  user  at  the 
time  or  at  a  subsequent  time,  may  well  be  brought 
in  aid.*' 

Paragraph  (2). 

'"It   is   now,    1    Itcbcvr,   uiiivrr.-ally   ailiuiiti'il,    that     in  Striking  out 
construing  a   will,  thi-  rule   is  to  read   it   in   the  ordinary  vu.nis  whort 

grammatical   sense    of    the    words,    uiilos    >om('    ()1)\  ious  il'^^' yi^'i'^'ral 

...  .  .  •  1       1      '^••lifmu  of  lliu 

absurdity,  or   some  repugnanci*  or  inconsistcncv  wiili   Hie  (lutuinent 

declared  intentions  of  tiic  writer,  to  be  extractt-d  iVoni  ilu'  •i<i""i'«  >t ; 

whoh*  instrument,  should  follow  IVfjin  so  readiug  it.    Thm 

tlie  sense  may  be  modified,  extcnde(I,  or  aliridged.  >(>  ;iv  iti 

avoid  tljose  consefjiu'uces,  but  no  further.     .  .     (Jiiiie 

consistently  with  thi>  inle.  \\or<U  and   nniitaii(in>    may  be 

»upplieil    or    rejerte(l    when    warranted    lt\     I  lie    innnediate 
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Art.  2.  I'oiitfxt  or  the  ;^t'ii('r;il  st'liciuc  of  the  will,  luii  not  iiicrcly 
P)ira~7'')  **"  "'  C()iij('iMin;il  liy|»othosis  of  the  testator's  intontiou, 
li()W('\('r  r(':i^()ii;il)l(',  in  ()])]i()siti()n  to  tlio  ])lain  and  obvious 
st'iisc  of  ilir  instrumcni  "'  (  jh  r  Lord  AVkn'slkydat.k,  in 
Ahhott  V.  Mi.liUcto),  (l.S;l.s),  7  H.  L.  (Jas.  (J8,  at  \k  "  '• 
And  SCO  jx'f  Stiuling,  I^.d..  in  ///  /v  Uli/'lmorc,  W'n/trrs  v. 
//<nwvVv)»,  [1JM)2]  -2  Cli.  ili;.  ;it  |,.  70). 

"  \\  hell  till-  main  jiurposc  and  intention  of  the  testator 
are  asecrtaincd  to  the  satisfaction  of  the  court,  if  particuhir 
oxpressioiis  arc  found  in  the  will  which  are  inconsistent 
witli  snt'h  intention,  though  not  sufficient  to  control  it,  or 
which  indicate  an  intention  wdiich  the  law  will  not  permit 
to  take  effect,  such  expressions  must  be  discarded  or 
modified.  And,  on  the  other  hand,  if  the  will  shows  that 
the  testator  must  necessarily  liave  intended  an  interest  to 
be  given,  the  court  is  to  supply  the  defect  by  iinj)lie;ition, 
and  thus  to  mould  the  lan^uaoe  of  the  testator,  so  as  to 
carry  into  eff^ect.  as  far  as  ])ossible,  the  intention  which 
it  is  of  o|iiiiion  that  the  testator  has  on  tlic  whole  will 
suffieiently  declared  ""  { j>er  Jjord  KlXGSDOWN,  in  'J'oicns  v. 
U'rnfirnri/,  (1.S58).   U   l\Ioo.  l\  C.  C.  520). 

••  It  is  (piite  true,  1  am  not  to  conjecture  or  guess  at 
what  might  have  been  the  intention  of  the  parties  ;  but  I 
am  to  consider  the  whole  instrument,  and  if  there  appear 
a  plain  intention  to  give  interest,  then,  though  there 
should  be  no  express  words  to  that  eff'cct,  and  this  is  the 
case  of  a  deed,  yet  I  am  bound  to  give  it  that  construc- 
tion "  (per  Lord  St.  Leonakds  :  Clayton  v.  Glengall 
(IS  11).  1  Dr.  ct  W.  1,  atp.  14). 

I'.ui  iIr-  ^>o  indication  of  intention  is,  however,  sufficient  to  induce 

rntenti<.n         ^^^^  court  to  hold  that  a  certain  bequest  has  been  made, 
must  ho  unless,  as  a  matter   of  fact,  the   bequest  is  made  either 

clearlv  •,  ,  .        ,.        .  .         ,  .i,    .       , 

exnreksed  in    expressly  or   by  necessary  nnplication  ni  the  will  itself. 

order  that       fhe  court  Cannot  make  a  will  for  the  testator.     The  only 
the  rule  may    .,,,...  -^ 

Ihj  applied.      intentions  of  his  which  it  can  carrv  out  are  the  intentions 
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either  explicitly  or  iiinilicilly  expressed  in  the  will.  In  Art.  2. 
the  words  of  Lord  Halsbiky,  L.C,  iu  Scah'  v.  Hmclins,  p.^^..^  .,> 
[1892]  A.  C.  342.  at  p.  :U3.  "the  difficulty  which  I  have 
here  is  uot  in  specula t in <;•  upon  what  poradvonture  may,  at 
some  time  or  other,  have  hecn  in  the  testator's  mind  ;  but 
I  must  tind  words  which  are  absolute  and  express.  I 
might  be  })ertectly  satistied  that  he  intended  that  this  lady 
should  have  an  estate  of  inheritance  in  this  property.  1 
mioht  be  satisfied  that  that  was  his  intention  otherwise 
than  by  the  words  of  the  will  ;  but  I  should  be  compelled 
to  come  to  the  same  conclusion  as  I  do  now,  namely,  that 
that  intention  is  not  sufficiently  expressed.  .  .  .  The 
thing  has  not  been  done  :  and  I  am  not  aware  of  any 
authority  which  would  lead  vour  lordships  to  come  to  the 
conclusion  that,  because  the  testator  had,  at  some  time  or 
other,  the  intention  in  his  mind  to  give  this  property  to  the 
person  in  question,  you  are  justilied  in  saying  that  he  has 
done  so  by  the  instrument  which  he  has  executed."  And 
see  In  re  Bagot,  Fatoii  v.  Unnennl,  [1893]  3  C'h.  3-48  ; 
Murdoch  v.  Brasa  (190.")),  (J  F.  841,  hfra,  p.  59  ;  and 
Art.  8,  infra. 

Necessary  implication  has  been  defin(Ml  liv  Lord  Kldon,  M.eaning  of 
in  WiUiamKoa  v.  Adam  (1812),  1  V.  k,  V>.  422,  as  meaning,  i„ipliiatii>i'i.'" 
not  natural  necessity,  but  so  strong  a  })0ssibilit3^  of  inten- 
tion, that  a  contraiv  intrntion  cannot  Ijc  supposed.  This 
definition  has  been  adopted  by  .Ia.MKs,  L..I..  in  Crooh  v. 
Hill  (I871j.  <;  Ch.  311,  who  siinplitio  it  thus:  -'The 
question,  then,  resolves  itself  into  thi>  :  whether,  having 
regard  to  the  language  of  this  will,  guarding  ourstdves 
.scruj)ulously  against  indulging  in  conjecture,  <»r  in  an 
attemjit  to  <lo  wliat  we  think  the;  testator  would  have  done 
if  he  had  been  better  infurmeij  or  better  advised,  but 
taking  into  consideraticMi  the  wlnde  ol'  the  will,  and  the 
wjiole  of  the  surroinidin;^  eireinn-tanee-.  at  the  linie  the 
will  wa~  madi-,  which  are  le;^ii  iniatelv  to  be  bron;^hl  in  tor 
the  |iiirp<j-e  of  explaining  hi-  expre»ion>,  lhoii;:h  not  for 
tin-  purpose  of  altering  or  .-nlding  to  iIk-mi,  tlieri'  is  in  thi'" 

W.  1 1 
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Art.  2.      f;i>(.  so  stron^i-  :i  ]>i-tili;il)ilit  v  ol'  intention  to  inrlmlc,  or  not 
l'iirir~('')      ^'^  exclude   the   eliildren    in    (|Uestioii.   :is    tliiit    a    eontiary 
intenrion  c-aiuiot  l)e  sui)|)(i-e<l."" 

Illwstra-  In   AV    11 V,-,.    /'//•///   V.    H7/.vrm  (18<JG),  74  L.  T.  1502,  a 

"necessary  testator  made  tlie  rulIo\vin<>-  bequest:  Subject  to  certain 
implication. "  char<ros  and  legacies,  he  left  bis  effects  to  trustees  in  trust 
to  ]tay  and  divide  tliein  "  e(|ually  aniono;st  tbe  cbildrcn  of 
my  deeeasecl  lather's  lnothers  and  sisters,  and  I  desire  that 
the  I'hiM  or  children  of  any  one  of  sucb  brothers  and  sisters 
as  may  be  dead  sball  take  bis,  ber,  or  tbeir  deceased 
|)arent's  share."'  Tbe  court  beld  tbat  by  clear  im])lication 
what  the  testator  meant  to  say,  was  not  "  tbe  cbild  or 
children  of  any  one  of  such  brothers  and  sisters  as  may  be 
dead,"  but  "the  child  or  children  of  any  one  child  of  such 
brothers  and  sisters,"  etc.,  since  inider  tbe  will  the 
brothers  and  sisters  of  the  deceased  father  were  to  take 
nothing,  and  their  children  everything,  the  "share'"  that 
was  referred  to  must  be  the  .share  of  a  child  of  a  brother 
or  sister. 

In  In  re  BassetVs  Estate,  Perkhis  v.  Fladgate  (lS72j, 
1-4  Eq.  .'>4:,  the  testiitrix  in  "  her  last  will  and  testament," 
after  appointing  an  executor  and  giving  various  legacies, 
proceeded  as  follows  :  "  After  these  legacies  and  my 
doctor's  bills  and  funeral  expenses  are  paid,  I  leave  (sic) 
to  my  sister  M.  P.,  without  any  power  or  control  what.so- 
ever  of  her  husband"  J.  P..  in  case  of  her  death,  equally 
amon<:  hei-  children  : — Held,  a  good  gift  of  the  residue  of, 
to  M.  V. 

In  In  re  DcujrelL  JIastie  v.  Dayrell,  [1904]  2  ('h.  4'Jt), 
a  testator  devised  his  real  estate  in  strict  settlement  and 
then  bequeathed  certain  heirlooms  to  trustees  in  trust  to 
permit  the  same  to  be  enjoyed  with  the  realty  so  far  as  the 
rules  of  law  and  equity  would  permit,  by  the  persons  who 
for  tbe  time  being  should  be  entitled  to  the  possession  of 
the  realty  by  virtue  of  the  will,  yet  so  that  the  heirlooms 
should  not  vest  absolutely  in  a  son  "or "any  person  thereby 
made  tenant   for  life  of  the  realty  unless  such  son  "  or  " 
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other  person  attained  the  a<i"e  of  twenty-one  years  : — IleUi^  Art.  2, 
that  to  carry  out  the  obvious  intention  of  the  testator  the  Para  (2) 
word  "■  or "'  must  be  read  "  of." 

In  Mtllor  V.  Daintree  (18t>G),  'SW  Ch.  D.  1J.I8,  a  testator 
left  his  estate  upon  the  following  trusts  :  As  to  one  moiety 
of  it  for  the  accumulation  of  the  income  tmtil  twenty-one 
years  after  the  testator's  death  or  until  B.  should  reach  the 
age  of  twenty-five  or  die,  whichever  event  shoukl  happen 
first  ;  and  if  the  twenty-one  years  expired  l)efore  B. 
attained  the  age  of  twenty-five  then,  if  B.  were  living,  the 
income  was  to  be  paid  to  B.  till  he  attained  the  age  of 
twenty-five  or  died,  and  on  attaining  that  age  the  moiety 
was  to  go  to  him  absolutely,  and  if  he  died  before  attaining 
that  age,  leaving  a  son  him  surviving,  it  was  to  vest  in  the 
son.  As  to  the  other  moiety  the  income  was  to  be  accu- 
mulated during  twenty-one  years  after  the  testator's  death, 
or  until  D.  should  attain  the  age  of  twenty-five  or  die, 
whichever  event  should  first  happen,  and  if  the  twenty-one 
years  expired  before  D.  attained  the  age  of  twenty-five 
then  the  income  was  to  be  paid  to  D.  till  he  attained  that 
age,  and  if  he  died  before  that  age,  leaving  a  son,  the 
moiety  was  to  vest  in  the  son  : — JlehU  tliat  the  whole 
.scheme  and  intention  of  the  will  showed  that  it  was  tiie 
testator's  intention  to  vest  the  second  nioietv  in  D.  al)so- 
lutely  on  his  attaining  the  age  of  twcnity-five  and  that  such 
a  gift  must  l)e  read  into  the  will.  And  see  In  re  Redfeni, 
Red/era  v.  Bi'!i,un<i  (1?<77),  (J  ( "h.   D.  J.''.:}. 

A  te.-tator  devised  an  estate  called  Lea  Know!  in  tini>l 
for  his  daughter  A.  and  her  children  on  certain  limitations, 
and  gave  the  trustees  power  to  sell  and  hold  the  pnteeeds 
on  tlie  same  trust.s  as  thereinbefore  declared  "concerning 
the  said  Lea  Know]  estate."  lb-  devised  an  est4it(^  trailed 
( 'roxton  to  his  daughter  I',  anil  lier  children  on  ciit;iin 
limitations,  and  gave  the  lrii>tee>  power  td  -ell  and  hold 
the  |»roeeed«<  on  the  -iame  trusts  as  therein  I let'c ire  declared 
*' concern  in;.'  the  -;ii  1   Le;i   Knnwl  i-slale  '   :      II, Id.  thai    (»ii 
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Art.  2.       the  ()li\i(nis  fousti-nctioii   ol'  the  d I   the  testator  iiitciidcd 

p  -.,)  that  tlif  |ir(»i'C('ils  of  the  sale  ot"  the  ( 'roxton  estate  should 
l»e  hehl  on  I  lie  same  trusts  as  were  declared  of  that  estate 
and  not  the  Lea  Kiiowl  estate,  and  that  the  woi'ils  Ijea 
Kiiowl  in  the  -eeoiid  devise  were  inserteij  liv  mistake  and 
should  lie  delete(l  (  In  ri'  NortJtens  Ksfule,  >Still  v.  /'///// 
(  l^.S  1  ),  2S  <  h.  1 ).  1  '>:) ).  ( '/■  In  ve  Birks,  Kenyan  v.  Jilrhs, 
[llKIO]  1  ( 'h.  417;  see  supra;  and  Cotcen  v.  I'mi'/llf^ 
Limitnl,  [1811^1]  2  Ch.  :'.()!».  iufr,i.  y.  'u . 

It  is  to  he  rememhered  that  amhi^iious  words  of  ;^it't  in 
11  deed  {In  re  MirhelVs  Trusts  (1878),  1>  Ch.  D.  '>)  or  will 
may  always  be  explained  and  interpreted  by  a  clear  recital. 
And  in  the  case  of  a  will  a  recital  in  a  codicil  may  equally 
be  referred  to  to  ex|)lain  amhiouous  words  of  eift  in  the 
body  of  the  will.  Thu--  in  ///  /v-  Wnn.  L'mdon  v.  Imiram^ 
[lll()4]  2  Ch.  r)2,  the  (juestion  was  in  what  shares  a  testatrix 
intended  her  estate  to  l)e  eiv(>n.  JoYCi-],  J.,  in  delivering!; 
jud<i;ment.  said  (p.  ")';)  :  "  I  admit  that  in  the  will  alone 
there  is  an  ambiguity  as  to  this,  and  that  it  is  arguable 
that  the  testatrix  intended  the  division  to  be  in  moieties. 
If,  however,  I  may  refer  to  the  first  codicil  to  clear  up  the 
ambiguity,  there  is  no  doubt  but  that  the  estate  is  to  be 
divided  equally  among  all  the  beneficiaries.  If  there  were 
an  obviously  erroneous  recital  ot"  the  will  in  the  eodieil. 
that  would  not  alter  the  construction  of  the  will  (see 
Skerratt  v.  Oakleij  (1798),  7  T.  li.  492)  ;  but  if  the  recital 
of  the  will  in  the  codicil  be  not  obviously  erroneous,  1  have 
no  doubt  but  I  may  refer  to  the  codicil  to  clear  ii]i  ati 
ambiguity  in  the  will.  The  ])rincipal  authority  for  this  is 
harleu  \.  Martin  (1853),  13  ('.  B.  G83,"  In  that  case 
Jervis,  C.J.,  pointed  out  that  a  will  and  codicil  constitute 
toirether  one  instrument,  and  are  to  be  read  as  one. 


PARAfiRAI'II   (W). 

Intrinsicancl        The  evidence  supjilied  bv  the  will  or  deed  as  to  the  sense 
extrinsic  .  ,  .   ,  ,  .'    .  .  ,,,... 

evidence.         ^"    wind)   words   are   used    is    sometimes    called    intrinsic 


Intrinsic  and  Extrinsic  Evidence  of  Meaning.  37 

evidence  of  meaning  :  the  evidence  sujjidied  l)y  tacts  out-  Art.  2. 
side  the  will  or  deed,  extrinsic  evidence  of  nieaninii;.  As  p^i-a.  (3), 
both  these  kinds  of  evidence,  when  admitted  as  to  circum- 
stances set  out  in  Article  2.  ai1^'ect  tlie  meauing  of  the 
words  used,  they  are  })ro]ierly.  and  indeed  necessarily, 
regarded  as  ])rinci})les  of  construction,  and  therefore  must 
be  considered  here.  But  other  extrinsic  evidence  is  some- 
times admissible  which,  since  its  object  is  not  to  assist  to 
interpret  the  words  used  in  the  instrument,  but  to  add  to 
the  instrument  or  vary  it,  has,  strictly  s| leaking,  nothing 
to  do  with  the  princijdes  of  construction  :  all  it  has  to  do 
with  is  to  ascertain  facts  with  respeet  to  the  instrument 
which  is  to  be  construed  ;  l)ut  as  in  many  ways  such 
evidence  is  much  akin  to  evidence  admitted  to  explain  the 
meaning  of  words  used,  a  short  reference  may  be  made  to 

it  here. 

• 

Generally  speaking,  extrinsic  evidence  of  the  circum- 
stances under  which  an  instrument  was  executed  is 
aihni^-ible  to  prove  some  fact  tliat   will  atfect  its  operation  • 

or  that  will  raise  a  })resumption  that  it  was  niatle  subject 
t(j  a  special  custom  or  particular  understanding,  or  which 
will  rebut  such  a  jiresumption  oi"  a  proumpi  i(jii  raised  bv 
tlie  law  itself,  or  which  will  show  that  the  instrument  was 
made  under  circumstances  which  rendered  it  void  or 
voidable. 

First,  then.  a<   to   evidence  of  facts   that    will    ati'ect    an  Evidence  of 
instrument's  op.-ration.  surrounding 

Tile  fiate  of  execution,  wiiere  the  instrument  bears  none,  **'^'M"':''^ 
'  '  atl(Hling 

may  Ijc  proved  ;  and  even  where  it  does  l)ear  one,  evidence  opuration. 
may  be  given  to  >how  that  it  i>  an  ••noneoiis  or  impossible 
one  (frodddrd'.s  <  dsr  (  1  ;">^^;> ),  2  l(e|».  I  b).      The  ground  of 
this  decision   is,  that    the   time   whi-n    the  deed  or  will  was 

executed  is  \U)  part  of  the  d I  or  wilL      Ibii  if  the  date  in 

«piestion  i-  not  the  dale  of  execution.  Iml  the  date  of 
operation,  it  cannot  be  |ir(»ve(L  Thii-.  in  a  ijeniise  where 
the  1 1  resent  tense  is  u-ed,  the   emnl,  in   the  absence  ol'  any 
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Art.  2.  (late  Irom  which  the  Irasc  is  to  (i|M'f;iti',  in'i'suincs  that. 
p^  7.,.  it  (i|ii'rat('s  trom  oxcciit  ion,  while,  on  the  olhcc  hamh  an 
a^irt'cniciit  for  a  future  tltMiiise,  where  no  date  is  stated  lor 
the  c'oniinenceinent  of  the  intended  lease,  the  agreenwiit  is 
bad  for  uncertainty  {Marshall  v.  Berridf/e  (1881),  I  i»  Ch.  1 ). 
'23[\).  Attain,  it  may  be  shown  whether  any  alterations 
apitearin;;  on  tlie  fa'-e  of  tlie  instrument,  or  endorsements 
on  it,  were  made  heioi-e  or  after  execution  {Thomson  v. 
Butcher  (1112')).  i')  Buls.  ;{00).  In  the  same  way,  when 
an  instrument  purports  to  incorporate  other  documents  l)y 
reference,  tlw.'  tact  that  these  other  documents  were  or  were 
not  in  existence  when  the  instrument  was  executed  and  the 
i(h'ntity  of  the  documents  with  those  incorporated  may,  and 
(in  tlie  case  of  wills  at  any  rate)  must,  ho  proved  {Sinnlc- 
ton  V.  I'omlinstw  (1878),  8  App.  (Jas.  404).  And  it  may 
be  proved  that  a  deed  contains  only  part  of  the  agreement 
or  transaction  and  that  another  contemporaneous  parol 
contract  exists  referring  to  the  same  subject-matter 
{Erskine  v.  Adeane  (1873),  8  Ch.  756).  In  the  latter 
case,  where  the  whole  transaction  is  contained  in  two  or 
more  written  instruments,  all  these  instruments  are  to  be 
construed  together  as  one  document  (Sniifh  v.  ( 'JiadnvcL 
(1882),  20  Ch.  D.  62). 

If  no  consideration  is  set  out  in  the  deed,  it  may  be 
shown  that  valuable  consideration  was  actually  given  ; 
and  if  a  consideration  is  set  out,  it  may  be  shown  that 
another  consideration  was  given  in  addition  to  that  set 
out.  provided  this  is  not  contrary  to  any  statement  in  the 
deed  {Clifford  v.  Turrell  (1841),  1  Y.  i  C.  C.  C.  138,  at 
p.  149).  Thus,  where  no  consideration  w-as  set  out  in  a 
settlement,  evidence  was  admitted  to  prove  that  the  settle- 
ment was  made  in  consideration  of  marriage  (Ferrars  v. 
Cherr//  (1700),  2  Vern.  383).  And  when  the  instrument 
in  question  is  a  will,  a  consideration  for  making  the  will 
can  be  proved,  even  if  that  is  inconsistent  with  the  will, 
since  the  party  giving  the  consideration  for  the  testator's 
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promise  to  make  his  will  in  a  certain  way  is  not  a  party  to  Art.  2. 
the  will,  and,  therefore,  is  not  estopped  by  any  recital  p.^^,.^  ..^^ 
contained  in  it,  as  far  as  the  bargain  between  him  and  the 
testator  is  concerned.  Proof  of  consideration,  however, 
both  in  the  case  of  deeds  and  wills,  arises  more  frequently 
in  connection  with  the  validity  than  in  connection  with 
the  construction  of  the  instrument. 

In  the  second  place,  extrinsic  evidence  may  be  given  to  Kvidenci- 
raise  a  presumption  of  fact  that  a  deed  was  made  subject  cusUmV^ 
to  a   special  custom.     As  we   have  already  seen,   special  ;i(l"iissihle. 
custom  may  attach  a  meaning  to  the  words  used  in  a  deed 
or   will   different    from   that   which    they   ordinarily   bear 
{supra,    p.    W).      In    the    same    way,    it    may    introduce 
provisions  into  an  instrument  other  than  those  expressed 
in  it.  and  extrinsic  evidence  may  be  given  to  show  that  the 
instrument    in    question    was  made    subject   to  a   special 
custom,   and  that   by  the   special   custom    the   provisions 
in  question  were   implied.     Sometimes,  however,  special 
customs  are  taken  cognizance    of  by  the   cotu-t   without 
evidence  to  prove  them.     See  .<?»/)?•«,  p.  20. 

In  order  that  a  custom  should  be  recognised  by  the 
court,  it  must  be  consistent  with  the  express  provisions  of 
the  instrument,  and  must  also  be  reasonable  ( Wiijales- 
u'ort/i  V.  nail/son  (111'.)),  1  Doug.  201:  1  Sin.  L.  ('. 
52«). 

Special  custom  cannot  import  proxisions  into  a  will, 
since,  Ity  the  Wills  Act,  all  the  jirovisions  ol'  thr  will 
must  be  in  writing.  It  aff('ct>  few  dceils  excej»t  Icaso  of 
agricultural  land  (which  an*  usually  made  subject  to  local 
custom.s)  and  commercial  instruments  (which  are  usually 
made  sul»j<*ct  to  the  cnstoni<  of  the  trade).      See  Xnrlh  v. 

Jiassett,  riMt2]  J  (^.  !',.  ;;h:',. 

A.,   a  building    ownt-r,    a|i|M(iiitfi|     |j.    lo    t;d\.r    out    the  Illustnitions 

.•x-  i  i      •  II  I  /  1  ■•  of  CVidl'MCf 

quantitH's   as  to  certain   <-oMti  iii|il:itc(l    work-.       (  .   alter- „f  „.„.,. i,i| 
ward-    t<'iid<'re<i     for    tli<-    contract    to    bnil<l    tin-    work-    Jn  <UMt<»in. 


i(> 
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Agru  iillural 
iMistoins. 


Art.  2.       (jiH'-i  ioii.     and     li;i-cil     lii-     ii'iulcr    tui      llic     i|ii;iiit  itio     :is 

„        ,.}.      supiilicd  liv  I').      < '.'s   tt'iiilcr  was  act'cptcd.      Tlic  hiiildiiiu' 
1  lira.  (•>).  II.  I  ^ 

contract  made  no  [irovision  lor  the  jiaymcnt  ot"  I'.s  cliarucs 
for  lakiiii:  <'iii  tlic  t|naiit  it  ic<.  15.  >u<'d  ( '.  loi-  these 
t'liar;^('s.  and,  at  tlic  trial,  jirovcd  that  it  was  ihe  custom  ot* 
tlie  liuildin;^-  ti-adc  tliat  it' a  tendci"  hascd  on  the  (|iiantirios 
was  acc('iit('il.  the  ImiMcr  whose  tender  was  acc('])t('d  was 
lialih'  lor  the  (Hiaiitity  surveyor's  charges:  hut  if  no 
tender  wa-  aceepteil  tlu'  huihlin;^"  owner  was  liahle:-  - 
//<!</.  that  the  custoiii  jiroved  was  I'easona Me.  and  that  ( '. 
was   liahh'    for    P>.'s    cliarges    (y,>r//>    v.    Hassctt,    \_\>>^'d-2,'] 

1  (,).  P.. ;'.;;;'.). 

In  a  leas(>  A.  was  tenant  of  a  farm  under  a  written 
agreoineiit.  in  which  there  was  a  reser\atioii  to  tlie  h'ssor 
of  "all  mines  and  minerals,  sand,  (juarries  of  stone,  brick, 
(>arth  and  e;ra\(d  ])its.""  P)y  a  local  custom,  tenants  of 
ao-ricultnral  land  were  entitled  to  take  all  flints  turiK^l  up 
in  the  ordinary  course  of  agriculture,  and  sell  them  for 
their  own  henetit.  and  it  was  shown  that  the  removal  of 
such  flints  was  necessary  for  the  })roi)er  cultivation  of  the 
soil  : — llrld.  that  the  custom  was  reasonable  and  valid, 
and  that  it  was  not  inconsistent  with  the  reservations  in 
this  aereement,  and  therefore  was  to  })e  read  into  the 
agreement  (Tucker  v.  Linger  (1882),  21  ('h,  D.  18  ; 
(1883),  8  Apj).  Cas.  508). 

As  to  extrinsic  evidence  to  raise  the  ])resumjition  of 
fact  that  the  instrument  was  subject  to  a  particular  under- 
standing, see  Part  III.,  Chap.  I. 

Once  a  presumption   of  fact  is   raised,  whether  by  the 

evidence  to     .idniission    of   extrinsic    evidence    or    1)V    the    law    itself, 
rehiit  pre-  "  ' 

sumptions.      extrinsic  evidence  is  always  admissible  to  reljut  it  (hi  re 

Bacon's   Will,   Camp   v.   Coe    (188G),   31    Ch.   D.  460). 

Two  kinds  of  Presumptions  raised  l)y  law  are  of  two  kinds  ;  first,  pre- 

pnsiinip  ion.  ^^|,iiptions  which — like  those  raised  by  extrinsic  evidence — 

add  to  or  vary,  but  do  not  contradict  the  instrument  ;  and 

secondly,  presumptions  which  do  contradict  it  by  imputing 


Extrinsic 
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to  the  parties  to  the  instrument  an  intention  different  Art.  2. 
from  that  whieh  appears  on  the  face  of  the  deed.  p,^j.jj  /^x 
Examples  of  the  first  kind  occur  in  the  case  of  grants 
of  hind  ahuttinti"  on  a  highway  when  there  is  a  presump- 
tion that  half  the  soil  of  the  highway  passes  under  the 
grant,  though  there  is  nothing  as  to  that  esjiressed  in  the 
deed. 

Presumptions  of  the  second  kind   are  more   numerous.  Legal 
they  arise  most  frequently  in  equity.     Thus,  where  pur-  iont3^J°"^ 
chases  are  made  in  the  names  of  third  persons,  there  is  a  words  of 
presumption  in  equity  that  the  third  person  is  not  to  be '"^ '"'"^"^' 
benelited  Init  is  to  hold  the  laml  in  trust  for  the  purchaser. 
And  wiiere  a  portion  has  been  advanced  to  a  child  during 
its  parent's  life,  there  is  a  presum{)tion  that  a  portion  given 
by  the  parents  will  is  not  intended  as  a  second  or  doul)le 
jiortion.     These  presumptions,  however,  have   nothing  to 
do  with  construction  of  deeds.     They  are  not  intended  to 
solve  any  dithculty  arising  as  to  the  meaning  of  the  words 
used  in  it.     But  the  presumption  against  double  gifts  is 
really  a  presumption  of  construction   which  only   dilfers 
from  a  rule  of  construction  in  this,  that  direct  evidence  of 
what  was  actually  intended  by  the  testator  or  parties  may 
!)<■  given  to  show  that  it  is  inapplieable. 

The   case   of    In    n-    Iiaii)n\<    Will,    ('(inijiw   fo^  (188tJ),  Kvidence 
31    Ch.    D.   4G0,  is  a   peculiar   example   of  admission   <^>f  ,,',*.e.sunipiion 
extrinsic  evidence  to  rebut  a  presumption  arising  on  the  »''»">«'"  "■ 
construction   of  a  will.      TIk-   testatrix   lt\-  her   will,   which 
was  made  on  a  jtrinted   form,  after  directing  that   all  her 
debts   and   testamentary  expenses  should   l)e   |»aid    Itv  In-r 
executor,    simplv   appointed    delendaiit    executor    wit  hunt 
filling  uj»  the   blanks   in    lli<'  f(jrm    following   the   printed 

words    *'  I    give,    d(!vi.>e    .ind    be(|ue;ifh    all    .*'      The 

testatrix  left  no  next-of-kin.  and  iherelore,  as  again-l  the 
Crown,  tlie  executor  wa>  entitled  to  the  residue  tif  the 
asHets(l  Will.  1,  e.  40,  apjil ving  onlv  as  l)etweeii  e\e(  iit(ir> 
and  next-of-kin^  unless  the  ( 'rown   coiiM   .-how  that    the 
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Art.  2.  t('.-t:itri\  iiirciulril  the  executor  >li()iil(l  not  take.  It  was 
PariTTs).  (-•oiiteiided  I'or  tile  ( 'rown  that  the  existence  of  the  words 
*•  1  i:i\<'-  <'!<-•. .  slioweil  siK'h  an  intention,  and  a-  such 
intention  a|)|ieare<l  on  the  i'ace  ot"  tlie  will,  no  extrinsic 
evidence  was  athnissihle  to  reliut  it,  Tlie  court  lield  that 
under  the  peculiar  circumstances  these  words  only  <j;ive 
ri.se  to  a  |)i-esuni|)tion,  and  tliat  sucli  pre.suniittion  niiu-ht 
be  rel)utted  hv  extrinsic  e\  idence. 

Extrinsic  La-t I V.  e\  idence  ol"  the   circumstances    undei-  whi(di  the 

evidence  to      -^vill  or  deed  was  made  is  admissible  to  sbow  tliat   the    in- 
avitul  instru- 
ment, strnment   is   void   or   voidabb;.     Thus,   evidence   that  the 

execution   was  induced  by  i'rauil  or  (hiress,  or    tbat  the 

consideration   eiven   was   illeeul   or   luinsual,   or  tliat   the 

maker  was  under  sucb  disability  as  would  in  law  prevent 

bim   vaHdly  executini)'  the   instruments,   or  tbat  a   donee 

liad    aereed   to  bob!   the    <i,ift   in    trust    for   some    person 

or  purpose,  will,  ot  course,  bo  in  all  cases  admitted.     This 

evidence  has,  it"  ]»ossible,  less  to  do  with  constrnction  than 

tbat  adinitted  under  the  preceding  rules.     Its  real  ])oint 

is  not  to  belp  tbe  court  to  construe  the  instrument,  Ijut  to 

bel[)  it  to  ascertain  wbetber  tbere  is  any  legal  instrument 

to  construe,  or  wbat,  notwithstanding  the  instrument,  was 

tb(>  true  nature  of  tbe  transaction. 


Art.  3. — Direct  extrinsic  Evidence  of  Intention. 

In  construing  a  will  or  deed,  the  court  will  not 
admit  direct  extrinsic  evidence  of  the  intention  of 
the  testator  or  parties,  for  the  purpose  of  assisting  it 
to  ascertain  the  sense  in  which  the  words  were  used, 
save  when  after  construing  the  instrument  in  accord- 
ance with  the  rules  laid  down  in  the  preceding  articles, 
an  equivocation  has  arisen.  Such  evidence  will  then 
be  admitted  to  resolve  the  equivocation. 


Direct  Extrinsic  Evidence  of  Intention.  43 

All  equivocation  arises  where  there  are  words  in  the      Art.  3. 
instrument  which,  though  appHcable  to  one  person  or 
thing  only,  may  be  appHed  with  complete  accuracy,  or, 
subject  to  the  same  inaccuracy,  to  two  or  more  persons 
or  things  indifferently. 

The  evidence    admissible    under    this  article    is    called  Direct 

.  1  ,.  .  , .  J       T   ,•  •I'll'  J.1      extrinsic 

extrnisic  evidence  or  intention,  to  di.stniguish  it  irom  the  evidence  of 

evidence  ot"  intention    which   may  be   gathered   from  the  intention. 

words  of  the  instrument,  and  it  is  called  direct  extrinsic 

evidence    to    distinguish    it    from    the    extrinsic    evidence 

admissil)le    under   Article    2,   Nvhich    is   all   of  it    indirect 

evidence  of  intention,  that  is.  evidence  arising   tVuni   the 

circumstances  surroundino-  the  ti'an.saction  which  y:oes  to 

show    what    the    intention    was.       Here,    direct    extrinsic 

evidence  of  intention  means  evidence  of  what  the  testator 

expressed  to  be  his  intention  in  some  other  way  than   hy 

his  will. 

"There  is  hut  one  case  in  which  it  appears  to  us  tliat  Kcjuivocatiun. 
this  sort  of  evidence  (i.e.,  evidence  of  the  testator's  actual  ' 

intentions)  can  properly  be  admitted,  and  that  is  where  the 
meaning  of  the  testator's  words  is  neither  ambiguous  or 
obscure,  and  where  the  devise  is  on  the  face  of  it  perfect 
and  intelligible,  hut,  from  some  of  the  circumstances 
admitted  in  jiroof,  an  amhiguity  arises  as  to  whicii  of  the 
two  or  more  things,  or  which  ot"  the  two  or  more  persons 
(each  answering  the  words  in  the  will),  the  le-t:ii(ir 
intended  to  express.  Thus,  if  a  testator  (h'vise  iiis  manor 
of  iS.  to  A.  B..  and  has  two  manors  of  North  S.  .md 
Soutlj  S.,  it  heing  clear  h<'  me:ins  to  devise  one  nid\. 
wherejis  both  urc  equally  denoted  l)y  the  words  he  has  used, 
in  that  ca.-e  there  is  what  I^ord  Ji.vcoN  calls  'an  ecpiiNoca- 
tion.'  /'.«'.,  the  words  apply  e<jually  to  either  manor,  and 
evidence  <d"  j»revious  intention  may  lie  recei\((|  to  xilve 
whtit  he  m(;unt  to  do;  and  wln-n  you  kimu  that,  you 
immediately  perceiv(!  that  he  has  done  ii    \>\  the  genend 
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Art.  3.  wortls  he  has  used,  wliicli.  in  the  onliiuirv  >('ns<',  may 
jiroiicrly  Itrar  that  coiistructitiii.  It  ai)j)('ars  to  us  tliat.  in 
all  othrr  cases,  jiarol  cvich'iK'c  of  what  was  tlio  testator's 
intention  oii^^ht  to  Ije  exelinU'd  ujton  this  jilain  ;j,ronn(l, 
iliai  hi-  will  ()u;;lit  to  be  in  writin^^-  ;  and  it'  his  intention 
i-annot  he  made  to  ai)})ear  by  the  writine  explained  by 
circumstances  there  is  no  will  "  { j>er  Lord  AuiNGEU,  (AB. : 
Doe  d.  Jlisrocks  v.  Jliscocks  (l.Sol.1),  5  M.  &  W.  ;U;3,  at 
p.  ;*)(;.s  :  Tud.  Lead.  C'as.  48l»  :  and  see  also  7iV  //w/ry, 
Urilril  V.  Ildlejj,  [1902]  2  Ch.  8t](;). 

This  doctrine  was  carried  very  I'ar  in  the  case  of 
In  re  the  Estate  of  J/uhburk,  [1905]  P.  129.  There  a 
testatrix  (l(>vised  and  be(jueathed  all  her  property  to  "  my 
;irand-daughter  .""     The  testatrix  had  at  the  date  of 

her  will  three  grand-dauuhtei-s.  Direct  extrinsic  eyidence 
was  admitted  to  show  which  of  the  grand-daughters  the 
testatrix  intended,  and  so  till  up  the  blank  lel't  in  the 
will.  The  reasons  giyen  for  this  decision  were  these  : 
The  case  was  not  like  that  of  a  total  blank.  Here  there 
was  a  description  of  the  intended  beneficiary — "  my  grand- 
(hiughter."  If  there  had  been  only  one  grand-daughter 
this  would  have  been  an  ample  description.  There  being 
three,  there  was  a  true  equivocation,  and  direct  evidence 
of  intention  might  be  given  to  solve  it.  Sed  qucere.  It 
would  seem  to  be  quite  as"reasbnable  to  hold  that  the  will 
was  incomplete,  and  filling  up  the  blank  by  means  of 
extrinsic  evidence  was  not  interpreting  the  will  at  all,  but 
in  etlect  conqjleting  the  will  for  the  testatrix.  And 
further,  where  there  are  a  numljer  of  y-rand-dauy-liters,  is 
'*  my  grand-daughter "  a  specific  description  of  anyone, 
any  more  than,  say,  "  my  friend  "  is  ? 
Kxplaiiatioii  It  is  to  be  noted  that  an  equivocation  arises  only  when 
^s  tu  etjuivo-  f li^  words  apply  accurately  or  subject  to  the  same  inaccuracy 
■  ations  ^q  ^wo  or   more  persons  or    things.       Strictly   speaking, 

when  they  apply,  subject  to  the  same  inaccuracy,  the 
equivocation  does  not  arise  until  the  court  decides  to  reject 
the  inaccurate  part  as  falsa  demonstratio.     Then,  as  the 
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remaining  part  a|){>lios  accuratel}'  to  the  i)ersons  or  tilings  Art.  3. 
in  question,  there  is  a  true  equivocation.  Thus,  a  legacy 
is  left  to  "  Robert  Careless,  my  nephew,  son  of  Joseph 
Careless. '■  The  testator  had  no  brother  named  Joseph,  but 
had  two  nephews  called  Robert  Careless.  The  court 
rejected  the  word  Joseph.  Both  nephews  were  then 
accurately  described  by  what  remained,  "  Robert  Careless, 
my  nephew,    son    of  Careless.''      Evidence    of   thf 

testator's  intention  was  then  admitted  to  show  wliicli  of 
the  nephews,  called  Robert  Careless,  the  testator  referred 
to  in  the  will  (  Careli\<s  v.  Crt?v/<^s•^■  (181(5),  1  J\Ier.  ;584). 
And  see  as  to  descriptions  of  things  referred  to  in  a 
contract  for  works,  JJank  of  Sew  Zealand  v.  Simpson, 
[1900]  A.  C.  182.  Cf.  In  re  Wolcevto,,.  Morhjaaed 
Estates  (1877).  7  ('h.  D.  1H7. 

In   the  next   jilace.    when   the   description   ai)))lies  only  <-'i»«es  wl>eiv 

inaccurately  to    tlie    persons    or    things    m    (juestion.   tlie    '  ijj^.^,  ^^.jjl, 

inaccuracv  with  which  it  applies  to  each  must  be  the  same  fq'wl 

.    ■  .  .  ,  iiiaocui;ic\ . 

— that  IS.  one  part  ot  it  must  not  apply  to  one  person  or 

thing,  and  another  part  of  it  to  the  other  person  or  thing. 

When  the  inaccuracy  is  not  a  connnon   one  which  niav  be 

rejected,  leaving  all  the  rest  of  the  description  applicaljle 

equallv  to  l)otJi   or  all  the  persons  or  things,  there  is  no 

equivocation,  and  the  grant  or  gift  will  fail  lor  uncertainty 

if.  after  aj)plying  all  the   previous   rules  of  construction, 

tlwre  is  nothing  to  indicate  which  ]ici-(in  or  thing  of  those 

to  which  the  descrijttion  generally  ;ip|ilicil.  \\a>   iiiiciidcij. 

Thus,   in    Jh„'  d.    Ihsrorhs    V.    //isrorl.s    i\S:)[)),    f)    M.    A    W. 

;»•'>.■),  till'  testator  devi>e<[  certain  lands  to  his  son  dohii  "^ 
Fliscocks  for  life,  and  on  his  death  to  ///'.<  cMc-l  -on 
dohn  iii-cocks  iur  life,  and  nii  hi>  deccax-  to  ///.v  tddot 
son  in  tail.  At  the  date  ot'  the  will  John  lli-cock-.  who 
took  the  tir>t  life  e.-tate,  had  bccii  twice  maiiied.  aii<l  had 
a  son  called  Simon  l.v  the  lii>t  wife,  ami  a  >oii  called  dohn 
bv  the  second  wife.      Accordingly,  the   ilescriptioii    in    tin-       ^ 

will,  of  the  devisee   who   Wa~   to    take   the    Si'cond     life  c-tate 

applied     inacciirate|\-    to    lioth    Simon    and    ddjm.    Iml    not 
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Art.  3. 


Ill  al)seiiei' 
of  I'Xtrinsie 
ovidt'iiee  an 
etjuivtical 
gift  fails 
altogether. 


Failure  for 
uncertainty 
as  to  pro- 
perty given. 


siilijcc't  to  tlic  saiiir  iiKUH-urafV  :  //eh/,  tli;it  extrinsic 
ovidence  of  the  testator's  intentions,  as  shown  by  the 
instrnction-  h<'  ^avc  for  his  will,  was  not  atlniissil)l«\ 
And  sec  ///  /v  ///.//r",v  7'/v/.v7.v  (1S71).  11  10(|.  'nS  : 
Chartir  v.  Clnirtcr  (ltS74),  L.  \{.  7  H.  L.  'M\\,  siipni, 
j..  17.  and   Henderson  v.  Uenderson,  [li>05]    1   1.  J{.  '.Vu\. 

If  a  true  ('(|ui vocation  arises,  the  o;ift  nmst  fail  for 
nnccriainiy.  unless  there  is  evidence  of  intention  })rodnc('d 
to  solve  the  equivocation.  Thus,  in  ///  re  Stephen i^on. 
J)oiuddgt)ii  v.  Bamhei\  [1897]  1  (Jh.  75,  a  testator  left 
the  residue  of  his  property  "  unto  the  children  of  the 
deceased  son  (named  Baniber)  of  my  father's  sister,  share 
and  share  alike."  There  w(>re  thre(>  deceased  sons  nanie(| 
Bamher  of  tlie  testator's  tather's  sister,  to  the  knowled;j;e 
of  the  testator.  No  extrinsic  evidence  of  intention  was 
offered.  The  court  held,  that  as  the  description  here' 
was  equivocal,  appl3'ing,  as  it  did,  equally  to  the  children 
of  three  dilierent  persons,  extrinsic  evidence  woidd  l)e 
admissible  to  show  which  were  intended  :  but,  in  the 
absence  of  such  evidence,  the  gift  was  void  for  uncertainty. 

It  would  seem  that  at  one  time  it  was  considered 
doubtful  whether  this  rule  applied  to  gifts.  Where  a 
testator  gave,  say,  a  house  or  a  horse  to  a  legatee,  and  it 
turned  out  that  he  had  several  houses  or  several  horses,  it 
was  contended  that  the  legatee  had  the  right  to  choose 
which  house  or  which  horse  he  pleased.  This  is  undoubtedly 
the  rule  where  the  testator  is  not  shown  to  have  intended 
to  give  a  particular  thing.  In  such  a  case  there  is  no 
equivocation.  Thus,  if  a  man  has  four  houses  and  he 
devi.ses  one  to  A.,  another  to  B.,  a  third  to  (J.,  and  the  fourth 
to  D.,  A.  is  entitled  to  first  choice,  B.  to  second,  C.  to 
third,  and  D.  to  fourth  { pet'  KuMKH.  J.,  in  Asten  v. 
AMen,  [1894]  a  Ch.  2G0.  at  p.  2(J3).  A  true  equivocation 
arises  only  when  a  testator  intending  to  give  a  particidar 
thing  describes  it  in  such  a  way  that  the  description 
applies  equally  correctly  to  several  diiferent  things.     Then 
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if  there  is  no  extrinsic  evidence  to  show  which  thing  he  Art.  3. 
really  intended,  the  gift  fails  for  nncertainty.  Tiius,  in 
Asten  V.  Asten,  supra,  a  testator  had  four  houses  in 
Sudeley  Place,  Colchester.  At  the  date  of  his  will  these 
houses  had  not  been  numbered,  and  a  piece  of  land  in 
their  rear  belonoing  to  the  testator  had  not  been  divi(k'd 
up  between  them.  By  his  will  the  testator  left  to  each 
son  and  his  heirs  one  of  those  houses  describotl  in  each 
case   in   this   way  :  ''  To   my  son  and   his  heirs  All 

that  newly  built  house  being  No.  Sudeley  Place  with 

the  piece  of  ground  in  the  rear  tliereof  abutting  upon 
Rawstom  Koatl  "  : — Held,  that  as  it  was  clear  that  the 
testator  intended  to  give  each  son  a  jiarticular  house,  and 
that  there  was  no  evidence  to  show  which  house  was 
intended  to  be  taken  by  each  son  respectively,  the  devise 
must  fail.  (?,f.  Tapley  v.  Eayleton  (1871)),  12  V\\.  D.  083, 
where  there  was  a  devise  of  no  particuUir  houses,  i.e., 
simply  "  two  houses,"  and  the  devisee  was  held  entitled  to 
select,  and  Re  Cheadle,  Bhhop  v.  Holt,  [WOO]  2  Ch. 
ti20,  infra,  p.  52,  where  there  was  intrinsic  evidence  to 
identify  the  property  given. 

(  Kviug    to    tIic    ride    that    rclatioiisliip   means    primarily  Xe  ^(luivoca- 
legitimate  relationship,  it  often  ha])pens  tliat  a  ilescription  legitimate 

which,   between    rehitives   either    both   legitimate  or  both  '">"!  iHegiti- 
...      .  .  .  .      .  .  matt! relatives 

illegitimate     wouhl     be    e<|uivoeal,    is     not     eipuvocal    as  ,,f  tlie  satne 

between    relatives    one    ol'    whom    i^    h'liitimate    and    the      o'^"^""' 

iiaiiie. 

other  illegitimate.  Accordingly,  under  >M(h  a  descri]»tioii 
tile  legitimate  relative?  is  entitleil  to  take,  and  evidence 
will  not  be  ;idmitte(|  trj  show  that  the  illegitimale  relative 
w;i.s  intended.  Thii-.  in  //'  /•<■  /"/>//,  linilnini  \.  Uaifner, 
[18y-4]  2  ("h.  x\\.  a  te<i;it(.r  by  hi>  will  left  ilw  ultimate 
renidue  o("  his  realtv  and  |ier~iinalt  v  n|ion  his  wile's  death 
to  *' mv  niece,  K.  W."  Neilhi-r  the  te>i:iiur  nor  his  wile 
had  a  niec<',  but  the  wite  h:id  two  gramlnieee-.  Kotli  cMlh^l 
\\.  W ..  one  of  whom  w;i~  le;^itimate  ami  the  other  illenjii- 
mate.       There  \v;i-  nothing   in  ih'-  will    to  indi<:ili'  that    the 


l>  I'aht   1. — (Ji:ni:i;ai.   I'liixcirLKs. 

Art.  3.  icnii  \\;i^  iiilcndrd  tn  iiicliidr  ;iii  illct^il  iiiiaic  i^r.-iinlniccc. 
Evidoiicr  \v;i<  otVcrcd  to  show  iliiii  I  lie  illcgitiinatc  ;irand- 
iii('<-('  \v;i-  ilic  one  intended  lo  i;d\c  :  liiit,  the  court  rct'uscd 
to  admit  it.  lioldin;^,  that  llir  dc>cri|it  ion  a|i|ilicd  inoi-o 
apllv  111  the  h'^^itiinatc  ui':nidnic('c.  and  tliciTrorc  cn  idcnc(^ 
of  tlif  t('.^latoi''s  intention  \va<  not  adniissihic. 

If,  however,  it  iiji|tears  iVoin  the  lan;4Ua;4('  ol'  the  will 
itsolt"  that  tlio  testator  used  the  term  as  a])|)lyiiio- to  natural 
us  well  as  h'^itimate  ndation-hi|i.  then  the  deserijition  is  no 
hm^^er  primarily  a|)})lieal)le  to  legitimate  reiationshi]).  and 
an  e(|ui\()('ation  may  arise  uiich'r  sueli  a  (lescrij)tion  as  that 
_i:,'i\('n  in  the  ])re('edin;j;  iliu-ti-ation  (  In  tin-  (iood.^  of 
As/ito».  [l,s;)L>]  P.  «;5). 

Extrinsic  Lastly,  where  there  is  an  e(|nivocation,  extrinsic  evidence 

t(VtMa'i[v(>'ca-  o^'  *^^^'  'ictual  intention  of  tlie  testator  (or  of  the  parties)  is 

tionisro-  admissible  only  to  show  which  of  the  persons  or  thines  to 

strietcd  to  ,  .    ,     .      .         "    t      i  i                 •    ,        i     i         i-i    •  i              ^        i 

i-vidence  as  which    It    is    ap])licanle  was    intended.      J^vVidence   to   siiow 

to  wliich  ^Ymt  both  or  all  were  intended  when  the  words  of  the  will 

l)artv  or 

thing  was        or  deed  refer  to  merely  a  single  person  or  thing,  would  be 

ancl'isnot       ovidence   not  to   solve  the  equivocation,  ])ut  to  vary  the 

admissilile  to  intention  expressed  in  the  instrument,  and  as  such  would 

Itotli  or  he  clearly   inadmissible    (Richardson    v.    \\'at.so7i    (183)5), 


Art.  4. — Court  favours  the  Construction  most  Beneficial 
to  the  Grantee  or  Beneficiary, 

Where  the  maker  has  received  valuable  consideration 
for  making  a  deed,  or  where  a  will  discloses  an  inten- 
tion of  bounty  towards  any  person,  where  a  document 
may  operate  to  cause  a  forfeiture,  then  if  two  or 
more  constructions  of  the  deed  or  will  are  equally 
possible,  that  construction  is  to  be  preferred  which,  in 
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the  case  of  the  deed  is  most  advantageous  to  the  person     Art.  4. 
who  gave  the  consideration,  and  in  the  case  of  the  will 
is  most   advantageous  to  the   person   towards   whom 
there  is  disclosed  an  intention  of  bounty,  and  in  the 
case  of  the  document  may  prevent  a  forfeiture. 

*'  It  is  certainly  true  that  the  words  of  a  covenant  are  to  Cases  bearing 
be  taken  most  strongly  against  the  covenantor,  but  that 
must  be  qualified  by  the  observation  that  a  due  regard 
must  be  paid  to  the  intention  of  the  parties  as  collected 
from  the  whole  context  of  the  instrument "  (  per  Lord 
Eldox,  L.(  '.,  in  Brownlmj  v.  \Vri,jht  (1799),  2  B.  «&;  P. 
13.  at  p.  -li). 

This  rule  has  been  strongly  dissented  from  by  Jessel,  Opinion  of 
31. li..  in  Taijlor  v.  Corporation  of  St.  Ilclens  (1877),  *^.p'„^^.^,/' '^  "  " 
(J  L'h.  D.  204  :  "  As  regards  the  maxim  .  .  .  that  a 
grant,  if  there  is  any  difficulty  or  obscurity  as  to  its  mean- 
ing, is  to  be  read  most  strongly  against  the  grantor,  I  do 
not  see  how,  according  to  the  now  established  rules  of 
construction,  as  settled  by  the  House  in  the  well-known 
case  of  Grei/v.  Pearson  (1857),  (5  H.  L.  C*as.  61,  followed 
by  Iiod<l>/  v.  Fitzgerald  (1858),  C.  H.  L.  Cas.  «2;5,  and 
Ahhntt  v.  MUhUeton  (1«5S),  7  H.  L.  Cas.  (58,  that  maxim 
can  he  eonsidereil  a<  ha\iiig  auv  lorec;  at  the  jirex'iil  daw 
The  rule  is  to  liml  out  the  meaning  of  the  instrument, 
according  to  tlie  ordinary  and  jiroper  rules  of  ctuistruetion. 
If  we  can  thu-  find  out  ii<  iiicaniMg,  we  do  not  want  llie 
maxim.  li",  on  tiie  other  Ji.iihl.  we  cauiiDl  liml  (Hit  \\< 
meaning,  then  the  instruini-ni  i-  void  lor  uiHMi-iaim  \ .  ;iiid 
in  TJiat  ea~c  it  iiia\- lie -aid  that  tlif  in-t  rumciit  is  coii.-t  rued 
in  favour  (if  tin-  grantur.  tor  the  grant  i>  aimulli'd  "*  (/A/(/., 
at  p.  270;. 

It    i-    submitte<|,    however,    that     tlleie    :ire   e;i>e-    where. 

after    applying    the    onlinarv    iiile-   ol"   eon-lnieiiou,    two 
meanin;."'   are   e(|ii:dl\'  |io--il)|e.  and    yet    the    iii-iriiuieiii    is 


Pakt   I. — Gkneral   PkINCMI'I.KS, 


Art.  4. 


(Ipiniim  of 
Lord  iSki,- 
noKN  K  as  to 
same  rule. 


Kxception. 


Illustration 
of  rule. 


How  far 

applicable 
t-.  will<. 


not  void  t'oi-  uncertainty.     And  it  is  just  in  such  cases  that 
tliis  maxim  ajipHcs. 

At  the  same  time  thi'  maxim  can  hardly  he  con>ideved  a 
correct  or  at  any  rate  lull  statement  ot"  the  ruk-  a[)i)lical)lt> 
to  (K'(>ds.  In  tlie  first  phice,  it  is  suhinitted  that  the 
maxim  >h(tiild  he  Hinited  to  grants  I'or  vahie.  This  limita- 
tion is  j)ut  upon  it  by  Lord  Selboknk,  L.(.'.,  in  Neill  v. 
Duke  of  Jh'i'onsh/re  (1882),  8  Ap}).  Cas.  135,  at  p.  141). 
"  It  i.s  well  settled,''  be  says,  "  that  the  words  of  a  deed, 
executed  for  valuable  consideration,  ouo;ht  to  be  construed, 
as  far  as  they  properly  may,  in  favour  of  the  grantee." 
In  the  second  place,  the  true  rule  is  not  that  the  words  of 
the  deed  should  l)e  construed  most  strongly  against  the 
grantor,  but  that  they  should  be  construed  "  as  far  as  they 
properly  may,  in  favour  of  the  grantee,"  which  may  be  a 
very  different  thing. 

An  exception  to  this  rule  is  said  to  occur  in  the  case  of 
grants  by  the  king.  In  such  cases  the  instrument  of  grant 
is  to  be  construed,  not  in  favour  of  the  grantee,  but  in 
favour  of  the  grantor — that  is,  the  king.  See  R.  v. 
Sovtliumberland  :    The  case  of  Mines  (1569),  Plowd.  .'UO. 

In  Mancltester  CoUeoe  v.  Traford  (1679),  2  Show,  31,  in 
a  lease  for  twenty-one  years,  there  was  a  covenant  by  the 
lessor  that  the  lessee  should  have  the  land  for  twenty-one 
years  more  after  the  expiration  of  the  said  term,  and  "  so 
from  twenty-one  years  to  twenty-one  years  until  ninety- 
nine  years  past  thence  next  ensuing  shall  be  complete  and 
ended."  A  question  arose  whether  the  period  of  ninety- 
nine  years  was  to  begin  from  the  commencement  or  end  of 
the  original  term  of  twenty-one  years  ;  and,  on  the 
principle  that  a  grant  should  be  most  strongly  construeil 
against  the  grantor,  the  court  held  that  it  began  from  the 
determination  of  the  original  term. 

\Vhen.  as  sometimes  happens,  a  will  is  made  for 
valuable  consideration,    no    doul)t,    in    construing   it,  the 
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court  would  regard  it  as  a  contract,  and  construe  it  in  the  Art.  4. 
mode  most  beneficial  to  the  devisee  or  legatee  who  oave 
the  consideration.  In  other  cases,  before  construing  a 
doubtful  clause  in  favour  of  the  devisee  or  legatee,  the 
court  looks  for  an  "  intention  of  bounty."  If  it  is  clear 
from  the  whole  ilocument  that  the  testator  intended  to 
benefit  the  devisee  or  legatee,  then  doubtful  words  will  be 
read  in  the  sense  which  best  carries  out  this  intention. 
Thus,  in  Re  Rowe,  Pike  v.  Hamlyn,  [IbUS]  1  Ch.  153,  the 
testatrix,  who  was  sole  devisee  and  legatee  under  her  late 
husband's  will,  be(|ueatlied  to  her  graiulniece  £300  "  in 
addition  to  the  sums  owing  to  her  from  my  late  husband's 
estiite.''  There  was  nothing  owino;  to  the  iirandniece  from 
that  estate,  but  the  testatrix's  husband  had,  as  the  testatrix 
knew,  given  the  grandniece  a  promissory  note  and  an 
I.  0.  U.  for  two  sums  amounting  together  to  £500. 
These  instruments,  however,  were  not  legally  enforceable 
against  the  grantor's  estate  as  they  were  given  without 
consideration.  The  testatrix's  will  contained  no  direction 
to  pay  debts  : — Held,  that  read  in  the  light  of  surrounding 
circumstances,  the  will  disclosed  an  intention  of  bounty, 
and  that  accordingly  there  was  a  gift  by  implication  of  the 
two  sums  referred  to  in  the  I.  0.  U.  and  promissory  note. 
And  see  Craven  and  Harveif-Bathurst  v.  Erriayton  (1877), 
M  L.  T.  3;;.s.  at  p.  340. 

Auotlici-  cxaiiiplc  {>['  the  aj)plication  of  tlii>  iiilr  arises  in 
the  cas<*  (jf  genr-ral  as  (;j»pos«'d  to  specific  legacies  of  things 
of  which  the  tcstattjr  has  more  than  one.  Where  tlii> 
liapj)«-ii-  th"'  Icnntcc  li;i-  thi-  right  to  select  iVtiiii  tin- 
several  things  wliieh  one  he  pleases.  See  .v»/'/'a,  p.  lb. 
Two  recent  case.-  mav  l)e  cited  in  illustration  of  this  right 
to  s«.*lect. 

In  (>' Ihuiiu-ll  \.  W.ilsli.  [l'.M)3]  1  I.  K.  115.  a  te-talor 
left  •"twenty  .Northern  l»ank  >liares  "  t.i  a  legatee.  At 
the  date  of  his  death  lie  owned  fifty-one  "  A  *"  .Northern 
liank    Hhures    value    £2<j    each,    and    sevonty-two    "  H " 


r>2  Paut  1. — General  Pkinciples. 

Art.  4  Noi-llicrii  l'>:nik  <li;n-i'-~  \,-ilii('  ^1\'.\  ciicli.  Tlifcoiiii  Ih'IiI 
lli;il.  it  liciiii:-  |i|;iiii  (111  l!i('  will  il-rlt'  |li;ii  llicrc  iiiiisl  lie  ji 
selciiioii  iiiiidc  in  order  to  (.Mrry  out  tlic  iiUcutioii  of  tlii^ 
testator,  it  \va<  the  ri^ht  ot'  the  l('<2,at('e  to  make  it,  and  tlic 
l('<;at('('  ill  this  case  licin;^'  a  niiiiof,  tlic  court  a|p]iro\  rd 
the  sidcction  on  licr  licliall'  ol'  twenty  of  tlie  "  A  "  shares. 

On  the  other  liaiid.  in  /i'<  Cheadle,  liislit>ii  v.  IIdH^ 
[lltOO]  2  Ch.  (;20,  a  testatrix  h'ft  a  le<;atce  ••  1  10  >hares 
in  the  ( 'rown  Brewery  ( 'oiniiaiiy.""  At  the  date  of  the 
^\ill  le-tatrix  ])0ssessed  2(S0  shares  of  ,•£;">  eaeh,  of  wliieh 
fortv  were  fully  })aid  up,  and  the  remainder  paid  up  tu 
the  extent  of  £2  IO5.  Direct  extrinsic  evidence  of  inten- 
tittu  was  tendered  to  sliow  that  the  testatrix  intended  to 
leaye  the  legatee  140  partly  ])aid  up  shares.  This  was 
rejected  as  there  was  no  equiyocation  : — Held,  however, 
that  on  the  face  of  the  will  the  legatee  had  no  right  of 
selection  since  the  280  })artly  paid  up  shares  were  the  only 
shares  testatrix  ])0ssessed  out  of  which  the  legacy  of  140 
shares  could  he  fullv  sat islied,  and  there  was  nothing  to 
show  that  testatrix  intended  the  legacy  to  be  satisfied 
partly  out  of  one  kind  of  shares  and  })artly  out  of  the 
other  kind. 

Application  The  mile  is  also  applied  for  the  ])urpose  of  preventing  a 
to  forfeitures,  forfeiture.  Thus,  in  fhirnm  v.  Unrran  (1905),  91  L.  T. 
819,  G.  was  entitled  under  a  will  to  a  life  interest  in 
the  income  of  some  settled  fiinils.  such  interest  being 
determinable  if  he  should  become  bankrupt,  or  assign, 
charge  or  incumlier,  or  attempt  or  affect  to  assign,  charge 
or  incumber  the  same  oi*  any  part  thereot'.  The  testator's 
estate  was  administered  by  the  court,  and  a  receiver  was 
a])])ointed.  G.,  on  November  (ith,  1902,  wrote  to  the 
receiver  as  follows  :  "I  am  inrlebted  to  ]>.  ct  (-0.  in  the 
sum  of  £5  jiayable  on  January  l.")tli  next.  Will  you 
kindly  deduct  this  sum  from  any  moneys  that  may  be 
found  due  to  me  in  the  passing  of  your  accounts  l)y  the 
<  ourt   of  Chancery  on  that   date,    and    })ay  the  same   to 
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them  ?  **  It  was  admitted  that  the  amount  of  arrears  of  -A-rt.  4 
income  owinif  to  G.  in  the  receiver's  hands  at  the  time 
this  letter  was  written  exceeded  £5  : — Held,  that  the  hotter 
was  ambiguous,  and  therefore  it  must  be  read  as  referring 
merely  to  the  arrears  of  income.  Romer,  L.J.,  said  (at 
p.  821)  :  *'If  such  a  document  is  capable  of  an  innocent 
construction  so  as  not  to  create  a  forfeiture,  I  think  we 
ought  so  to  construe  it,  unless  the  circumstances  compel 
us  to  construe  it  otherwise.''  And  see  Chapman  v. 
Perkins,  [1905]  A.  C.  lOG. 

And  as  to  the  leaning  of  the  court  to  construe 
ambiguous  conditions  as  conditions  subsequent,  see  In 
re  Greenu-ood,  (jroodheart  v.   Woodliead,  [11)03]  1  ( 'h.  749. 


Art.  5. — Bepiignant  Glauses. 
Where,  after  the  preceding  rules  have  been  applied 
to  construe  a  will  or  deed,  there  still  remain  two 
unambiguous  clauses  which  are  repugnant,  then  in  the 
case  of  a  will  the  last,  and  in  the  case  of  a  deed  the 
first,  will  prevail. 

•"The  general  rule  is,  that  if  there  be  a  repugnancy,  the  Dictum  of 
Hr.-t   words  in  a  deed,  and  the  last   words  in  a  will,  ^hall  ^,^,^0,^ 
prevail  "  ( i>er  Mansfield.  ('..I.  :  J)oe  d.  Le/cesterx.  Bi(i<js 
("1809),  2  Taunt.  Kl'.t.  at  p.   11 1'.). 

It  is  to  be  noted  that  this  rule  of  construction  comes  Explanation 
into  operation  only  when  the  jirevious  rides,  having  been 
a|»plied,  there  has  been  tbund  notliing  to  indicate  which  of 
the  two  contrary  intentions  wa-  the  real  intention  or  the 
intenti(»n  whi<'h  tlw  testatcjr  or  parly  would  have  preferred, 
had  his  mind  been  ealled  to  the  inconsistency  lietween  it 
and  the  otiie)-  intention  e\j)re--ed.  <  >i-.  in  the  wonls  ol' 
.IaMEs.  li.-J.,  in  ///  /•'  /I'/ii-dlrr,  /ii/ii'dtrr  \.  (Iitrlf  {  \>>>''\  ), 
18  (Jh.  I).  17.  at  p.  iM.  the  rule  is  to  jtrevail  only  '*  if  a 
judg<'  can  tind    nothing   ei-e   to   a--.i-t    him    in  ih-teiniining 


.'i4  Vwvv  T. — Gkxkkal  Puixch'Les. 

Art.  5.  I  he  (jut'st  ion."  In  dilicr  word-,  this  rule  is  suljjcct  to  tlio 
iiilc  laid  down  in  Article  '2,  under  wliicli,  when  once 
ihi'  intention  is  ascertaineil,  any  e.vpressions  in  tlie  instru- 
ment inconsistent  with  that  intention  niav  he  rejectiHl. 

Illustnition  A  not  unconunon  instance  ol  the  aiiiijieation  ol' tlii<  rule 

;,.  t...l...-,l..  ...  .  .  .         '  '  .        , 

arises  m   the  ca-c   ot   an    inconsistency  ajtpeann;;"  hetween 

liie   estate    liniiteil    in    the    o|)erati\<'    words   of  a    deed    ot" 

urant    and   that    limited    in    the  linliciKhnn.      Now  altlionfj;li 

the  liabi'iulum  is  the  proper  place  lor  liinitino-  tlie  estate 

granted  (iShep.  Touch.  74),  at  the  same  time  if  a  different 

estate  is  limited  in  the  operative  words  the  court  \\ill   hold 

that  that  estate  is  the  one  conveyed  by  the  deed.     The 

liahendnm  may  enlarge  the  estate  limited  or  it  may  vary  it 

if  this   can   be  done   without  contradicting  the   words  of 

limitation    in   the   operative  words,  but  it  cannot  carry  a 

smaller    estate    than   that    granteil    by    them   (Kendal  v. 

Mirfi'ild  (1740),  Barn.  Chy.  4G). 

As  to  wills,  see  Clrldi  v.  Litchfield  (1742),  2  Atk.  ;')72  ; 
and  Morrall  v.  Sidton  (1844),  1  Ph.  IJWW  ;  BIriijar  v. 
Easticood  (1884),  15  L.  R.  Ir.  219. 


Art.  6. — Express  and  Implied  Provisions. 

The  expression  in  a  will  or  deed,  of  that  which  if  not 
expressed  would  be  implied  by  law,  has  no  effect.  The 
expression  of  that  which  if  not  expressed,  would  not  be 
implied  by  law  excludes  what  would  be  so  inaplied. 

Authorities  Kxpressio  eorum  qiuc  tacite  insiud  nilul  opevatur. 

for  rule.  / 1       t  Vi.    ^f\r 

(.0.  Litt.  2Uoa. 

Designatio  uniits  est  e.vclusio  alferiiis. 
Semper  expresswn  facit  cessare  taciturn. 

Co.  Litt.  210a. 

•'  If  authority  is  given  expressly,  though  by  affirmative 

words,   upon  a   defined  condition,   the  expression   of  that 
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condition  excludes  the  doin<i;  of  the  act  authorisiHl  under      Art.  6. 
other    circumstances     than     those     so     detined  "     {per 
WiLLES.  J.  :   North    Sfa/ord  Steid    Co.  v.    Ward  (1868), 
3  Ex.  172.  at  p.  177). 

The  first  part  ol'  the  ruh'  inav  be  illustrated  l)y  the  old  Illustration 
case  of  Sur>/  v.  Cole  (1625),  Latch,  -l-l.     Thcn-e,  in  a  lease  ^^  i-uie.^'^'^ 
for  years,  the  lessor  reserved  an  annual  rent  to  himself 
durino-  his  life,  and  to  his  assions  : — Held,  that  the  latter 
words  "  to  his  assigns  "  had  no  operation  since  they  were 
implied  hy  law. 

As  an  illustration  of  the  second  part  of  the  rule,  see  Illustration 
Matheic  V.  Blackmore  (1857),  1  H.  &  N.  762.  There,  a  ^[^;:[X|^i^_ 
trustee  in  a  mortgage  of  trust  lands  covenanted  to  pay  the 
mortgage  debt  out  of  the  monies  which  came  to  his  hands 
as  trustee  : — Held,  that  the  personal  liability  to  pay,  which 
the  law  wouM  iinj)ly  in  the  absence  of  any  covenant,  was 
here  rebutted  by  the  express  covenant  to  pay  only  oitt  of 
the  monies  coming  to  tlu'  mortgagor's  hands  as  tntstee. 

A  mere  expression  of  part  only  of  what  the   law  would  Expression 
imply  does  not  constitute,  in  itself,  an  expression  of  what  .jf  \\^,„.^\ 
the   law    would    not   imply,  so    as    to  substitute  the  part  prtsumption. 
expressed  for  the  whole  of  what  would  be  imjjlied.     An 
actual    intention   to  exclude   the   ]iai't   not  expressed    must 
apjiear   in   order  to  accomplish    this.     Thus,  where  there 
was  a  grant  in  fee  simple  to  D.  oi"  cei'tain  lands.  A.  granting 
unto  I),  and  lii>  li<'ir>  all   the  coal    in   them,  willi  lil)crty  to 
D.  ami  his  heirs  "  during  the  tinn;   that   D.  and  his  heirs 

should    continue    owners  of    F .  to   sink   jiits.*"  the 

court  held,  that  since  as  own<  r  in  fee  of  the  lands  and 
minerals,  the  law  gave  1).  the  right  to  sink  pits,  the 
re>ervation  of  such  a  liberty,  even  though  restricted  as 
tliis  liberty  was,  had  no  ett'eet,  and  that  l),  ami  his  heirs 
were  entitled  to  sink  jiit-  in  tli<'  land<  granteil,  wlnthcr  or 
not  they  remaine<i  own<T.«  of  !'.  (  i'ardi<init  v.  AnitilitijL' 
i\x-l\\}'r2.  V>.  k  C".  11)7 j. 
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Art.  7. 
—  Art.  7. — liidcs  rtx  to  "  Fah((  Dononsfrafio.'' 

Wlu'iv  oil  construing  a  will  or  di'Vi]  in  accordance 
with  the  rules  hiid  down  in  the  preceding  articles,  it  is 
possible  to  identify  the  persons  or  property  referred  to 
therein,  the  provisions  relating  to  such  persons  or  pro- 
perty will  l)e  good,  notwithstanding  any  errors  in  their 
description. 

Authorities.  "  As  soon  :is  there   is  an   a<le(iuate   and  snilicient  delini- 

lion  with  convenient  certainty  of  what  is  intended  to  jiass 
by  a  deed,  any  subsequent  erroneous  addition  will  not 
vitiate  it  "  (per  Pakke,  B..  in  Llexcellyn  v.  Earl  of  Jersey 
(l.sf;V),  11  :\L  .t  W.  1«:5.  at  p.  18lt). 

"  One  of  the  rules  of"  construction  is  falsa  demonstratio 
nan  nocet,  which  means  that  if  there  be  an  adequate  and 
sufficient  description,  with  convenient  certainty  of  what 
was  meant  to  pass,  a  subsequent  erroneous  addition  will 
not  vitiate  it "  {per  Aldekson,  B.,  in  Mnrre/I  v.  Fisher 
(18^1)),  4  Ex.  591,  at  p.  604). 

"  I  nnist  ]irotest  against  the  wav  in  wliieh  the  doctrine 
was  stated  by  the  a|i|iellant's  counsel — that  tlie  maxim 
falsa  demonstratio  nan  nocet  oidv  a})plies  when  there  is 
some  incorrect  description  at  the  end  of  the  sentence. 
That  is  whittling  away  the  doctrine  and  making  it 
ridiculous  ;  it  is  a  misapprehension.  I  do  not  know  that 
the  principh'  can  be  better  put  than  it  is  in  Jarman  on 
Wills,  ,5th  ed.,  p.  742,  where  it  is  said  the  rule  inean.s 
'  that  where  the  description  i-  made  up  of  more  than  one 
part,  and  one  part  is  true,  but  tlie  other  false,  there,  if  the 
part  whicli  is  true  describe  the  ~ubj('ct-matter  with  suffi- 
cient certainty,  the  untrue  part  will  be  re)ected  and  will 
not  vitiate  the  devise.  The  characteristic  of  cases  within 
the  rule  is  that  the  descri])tion  so  far  as  it  is  false,  applies 
to  no  subject  at  alb  and  so  far  as  it  is  true,  to  one  oidv.' 
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It"  the  langua<2;e  is  clear.  l)nt  does  not  fit  because      Art.  7. 
of  some  wonls  which   have   been   inserted,   then,    it'  it  is 
possible  to  reject  the  part  that  makes  it  inapplical)le,  tiie 
court    will    do    so "'    (pi')'    LiXDLEY,    M.J{.,   in    Cowcn   v. 
Truejitt,  Limited,  [1899]  2  Vh.  W\),  at  p.  iUl). 

As  to  rejecting  a  false  and  inapplicable  part  of  descrip- 
tion, see  suj))'a,  pp.  31  et  t^eij.,  and  In  re  Vatu/han  (I'JOl). 
17  T.  L.  R.  278. 

In  the  above  case  of  Coicea  v.  Tvuefitt,  Limited,  will  be  Illustration 
found  a  good  illustration  of  the  application  of  the  doctrine  °  '"  *^' 
of  falsa  demonstratio.  The  facts  there  were  as  follows  : 
The  defendants,  who  occupied  Xos,  13  and  1-1,  Old  Bond 
Street,  underleasetl  the  second  floor  rooms  to  the  plaintiff. 
In  the  underlease  these  premises  were  demised  "  together 
with  free  ingress  and  egress  for  the  lessee,  her  servants 
and  customers,  through  the  staircase  and  passages  of 
No.  13  aforesaid,  to  and  from  the  premises  hereby  demised 
on  the  second  floor  of  the  said  messuages  Nos.  13  and  11 
aforesaid."  As  a  matter  of  fact  there  was  no  staircase 
from  the  street  througii  Xo.  1."),  in  which,  however,  there 
was  a  lift,  l>ut  there  were  two  staircases  through  Xo.  14. 
a  front  and  back  one.  The  plaintiff"  claimed  the  right  to 
go  by  the  latter,  on  the  ground  that  there  was  a  mistake 
in  the  lease  as  to  the  nundxT  of  the  house  in  which  rhr 
staircase  was,  and  secondly,  on  the  ground  that  on  the  true 
construction  of  the  lease,  she  was  entitled  to  ingress  and 
egress  by  that  staircase.  The  defendants  counterclaimed 
for  rectification  of  the  lease,  so  a<  to  h'niit  \\rv  right  to 
ingress  and  egress  by  the  lili  in  No.  I.;.  At  ilic  trial 
([1898]  -1  Cli.  .').")!)  KoMKii.  .1..  h.-ld.  with  h.-it;iti..n. 
that  on  the  true  e(ni>trn<'ti<jn  the  lease  shoidd  lir  i-cad 
'' tcjgcther  with  free  ingress  and  egress  .  .  .  thioiiLih 
the  staircase  and  passages,"  and  that  thf  \\drii->  *"ol" 
No.  Hi"  >»honl<l  bi-  n'jcctfMJ  as  iiilsa  drmim.st int/n,  and 
decided  in  the  plaintitrs  Favour,  rej<'<'ting  thi-  d<-|cii(lani>" 
countenriaim    on    the    cvith'nce.       <  Mi    a|i|ifal.    tin-     l-onU 
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Art.  7.  .Ill-tiers  cxiircsscd  i:r:i\('  doiihts  wlictluT  the  (loctfine  of 
/a/au  demo  nut  ratio  ;i]i|>iif(l.  since  the  words  "staircase  and 
jiassarjes  "  were  Imrdlv  deliiiite  eiiou^Ii,  tliere  heint;-  two 
-taircases  in  No.  14.  and  liirtlier,  tliat  the  whole  (h'scrip- 
linn  referred  to  a  non-existent  thin;^' — a  staircase  in  No.  13. 
They  were  elenily  til'  ojiinion.  however,  that  then;  was  a 
(•(tininon  mistake,  and  that  what  was  intended  to  he 
inehided  \va<  a  fieht  of  way  over  the  l)aek  staircase  of 
No.  11.  ami  they  rectified  the  indenture  of  lease  to  this 
effect. 

An  exani])le  oifaJsa  tleinonslratio  in  the  deseri[)tion  of  a 
jMTson  is  that  in  Anderson  v.  Berklcij,  [11)02]  1  C'h.  ii;5(5. 
There  a  testator  left  the  income  of  a  fund  to  his  son  for 
life.  ••  And  from  and  after  his  death  to  })ay  such  income 
to  his  wife  Letitia  durino  her  life  if  she  shall  survive  him." 
Prior  to  the  will  the  son  had  migrated  to  New  Zealand, 
and  from  there  he  had  written  to  the  testator  that  he  had 
married  Letitia  Cumberland.  He  had  not  married  her, 
hut  he  was  living  with  her,  and  she  was  his  re|)uted  wife  : 
— Held,  that  as  the  person  intended  to  take  was  identified 
by  the  name  Letitia,  the  description  wa^  falsa  demonstratio 
and  might  be  rejected.  And  see  lie  Hooper,  Hooper  v. 
Wanwr  (190.3).  88  L.  T.  160. 


Art.  8. — Failure  for  Uncertainty  and  Charities. 

(1.)  "Where  after  construing  a  will  or  deed  in  accord- 
ance with  the  rules  laid  down  in  the  preceding  articles, 
it  is  impossible  to  identify  the  persons  or  property 
referred  to  in  such  will  or  deed,  then  the  provisions 
affecting  such  persons  or  property  will  fail  for  uncer- 
tainty. 

(2.)  Where  a  will  or  deed  contains  a  gift  for  charit- 
able purposes,  such  gift  will  not  be  allowed  to  fail  for 
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uncertaint}-  as  to  the  object  of  such  f^ilt,  where  the      Art.  8. 
will  or  deed  discloses. a  general  intention  of  charity — 
that  is,  an  intention  that  the  gift  in  any  event  shall  be 
used  for  charitable  purposes  of  some  kind  or  other. 

Pakagkaph  (1). 

As  exainple.<  ot"  faihii-o  of  gifts  tor  uncertainty,  seo 
jUteti  V.  A.'^ten,  [1^114]  3  C'h.  200,  supra,  p.  46;  In  re 
Stephenson,  Donaldson  v.  Banihei;  [1897]  1  C'h.  7.5.  supni, 
p.  46,  etc. 

Ir.  I>i  re  Uetley,  HetJey  v.  Hetleij,  [r.t02]  2  Ch.  ^dO,  a 
rcstator  by  his  will  ap])ointed  his  wife  sole  executrix.  He 
then  declared  as  follows  :  "  1  give  devise  and  bequeath  to 
her  all  my  real  and  personal  e.state  whatsoever  and  where- 
soever for  her  use,  enjoyment  and  benefit  during  her  life. 
And  I  desire  and  empower  her  by  her  will  or  in  lior  life- 
time to  disj)Ose  of  my  estate  in  accordance  with  my  wishes 
verbally  expressed  by  me  to  her  "  : — Held,  that  under  this 
gift  the  widow  took  no  beneficial  interest  in  the  propertv 
of  the  testator,  that  sul)ject  to  tJiis  life  interest  it  was 
intended  to  give  Ikt  a  liaic  ]io\ver  of  disposition  over  the 
i-orjins  for  certain  purjtoses  which  did  not  aj>])ear  on  the 
face  of  the  will,  that  exTriusic  evidence  was  not  admissible 
to  prove  >uc'h  |iiii-|i()-cs.  and  that  thci-ctorc  the  jiowci"  of 
disposition  faile(|  for  uncertainty. 

In  Murdi.ch  v.  Brass  (IttO.')).  C  F.  S41,  a  testatrix  l(>ft 
a  will  in  these  terms  :    "  I  for  the  love  I  havr  for  mv 

hii-haud.  d.  y\..  Ix-ijiicath  anil  leave  everything  wliicli 
belongs  to  me  (;r  mav  helong  to  nw  at  sonu*  fntnre  lime.  ' 
She  then  made  some  sjieeihc  l)e(|iie>ts  :  Ill-Id,  that  owing 
to  uncertaintv.  the  ;:ifi  intended  Ia  the  al)i»\e  wdrils  failed, 
Si'd  ijiKt  re. 

As  to  the  failnre  lor  imi-erlaini  \'  of  jireeaforv  trusts, 
^I'C    infra,     ]i.     171.    anil     I   nd<rhill    on    Trusts.    (Ith     ed.. 

,,,..  21-:'.!. 
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Art.  8. 
Pnra.  (-2). 


IVmiackai'II   (2). 

Tlic  rule  stiitcil  ill  ]»ar;i;^r;ij)li  2  is  ratlicr  a  rulo  of"  ])()licy 
than  a  rule  ol'  interpretation.  In  the  ]»ul)lic  interests  the 
court  will,  w  hei-e  it  is  i)os>il)le.  snpiJort  a  trust  tor  a 
j)ul)lie  or  eharital)le  purpose.  As  to  wliat  is  in  law  a 
charitahle  })urj)Ose,  see  Strahan  and  Kenrick's  Digest  of 
Equity,  pp.  IGO,  101. 

A  general  intention  ot  cliaritN-  iiia\'  he  express  or  it 
may  he  iniph'ed.  Where  it  is  express,  it  may  l)e  too 
vague  for  the  court  to  enl'orce  it.  Thus,  in  Grinwnd  v. 
Grimond,  [1905]  A.  C.  124,  030,  a  Scottish  testator  left 
property  to  his  trustees  to  divide  among  such  "  charitable 
or  religious  institutions  and  societies"  as  they  might 
select.  In  the  court  below  there  was  much  discussion  as 
to  whether  these  words  were  in  fact  sufficient  to  institute 
a  charitable  trust  at  all,  since  it  do(>s  not  necessarily  follow 
that  all  i-eligious  jmrposes  are  charitable  in  the  legal  sense 
of  the  word.  But  ultimately  tlu?  case  was  deci(le(l  on  the 
vagueness  of  the  words  used,  whether  "charitable"  and 
''  religious  "  were  to  be  regarded  as  synonymous  or  not. 
As  put  by  Lord  Halsbury,  C.J.  (at  p.  120)  :  "  The 
testator  had  not  given  a  class  from  which  he  allowed  his 
trustees  to  select  individually,  but  he  had  left  directions 
so  vague  that  it  was  in  effect  giving  someone  else  })Ower 
to  make  his  will  for  him  instead  of  making  it  himself." 
The  House  of  Lords  therefore  held  the  gift  void  for 
uncertainty  (Cf.  Arnott  v.  Anioff,  [11»0G]  1  I.  H.  127). 

W  here,  however,  the  ch:ii-it;ible  oi-  ]inlilic  ]turposes  of  a 
gift  are  those  in  a  specific  locality,  the  gift  is  not  void  for 
uncertainty.  Thus,  in  In  re  Allen,  J/aivreaves  v.  Taylor, 
[11105]  2  Ch.  400,  a  testator  left  iiro])erty  in  trust  "  for  such 
charitable,  educational  or  other  institutions  of  the  town  of 
Kendal  and  also  for  such  other  general  ]>urposes  for  the  bene- 
hr  of  the  town  of  Kendal  or  any  of  the  inhaijitants  thereof 
as  mv  said  trustees  shall   in  their  al)solute    uncontrolled 
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discretion  think  Hr "'  : — //<-/(/,  a  good  charitable  trust  {Cf.  Art.  8. 
In  re  White.  W/u'te  V.  White,  [18i)o]  2  Cli.  -il  ;  7«  re  y.^'^o) 
Hiu'tal>le,JIiu'ta(>le\.  CnnrfxnL  [IDOi^]  2  Ch.  7iia,  ^-f^^m). 

Sometimes  a  oitt  fails  tor  uncertainty  through  the 
description  of  the  purposes  of  the  trust  being  wide  enough 
to  include  purposes  not  charitable,  as  it  was  contended  was 
the  case  in  Grimond  v.  (.TritnoiuL  supra.  Thus,  in  In  re 
Macduff,  Macduff  \.  Macduff,  [liSUG]  2  (Jh.4r)i,the  objects 
of  a  gift  were  described  as  "  charitable  or  }»hilanthropic 
purposes,"  and  it  was  held  that  as  there  nre  philanthropic 
[lurposes  which  are  not  charitable,  and  as  there  was  no 
indication  what  ]iart  of  the  gift  was  to  be  devoted  to 
these  and  which  to  charitable  purposes,  the  whole  gift 
failed  for  uncertainty.  Cf.  In  re  Best,  Jarvis  v.  Corpora- 
tion of  Birniinahaut,  [1904:]  2  Ch.  354,  where  the  words 
'"charitable  (tml  Ix-ncvolcnt  institutions"  were  held  to 
be  sufficiently  definite  to  support  the  gift.  Where  pur- 
poses other  than  charitable  may  be  included  in  the  words 
used  in  the  gift,  if  a  discretion  is  given  to  tlie  trustees  as 
to  what  part  of  the  trust  fund  is  to  be  devoted  to  each 
jiurpose,  whether  the  trustees  exercise  such  discretion  or 
not,  the  trust  as  far  as  the  charitable  purposes  are  con- 
cerned will  not  fail  for  uncertainty,  -inec  in  ca-e  the 
trustees  do  not  exercise  the  discretion  the  eoiiri  will 
apportion  the  trust  fund  e(|ually  between  the  eliaritaMe  ami 
the  other  |iurposes  (Salu.'</,uri/  y.  Denton  (!>(."> 7 j.  /)  K.  A^d, 

The  court  has  ado]»ted  some  rule-  wliieli  are  imt  oNcr 
precise  as  to  when  a  general  iiil<iilitin  ot  eliarity  will  and 
will  not  be  iin|ilie(|.  Win-re  a  gilt  i-  left  to  a  >|iecilic 
charilv  which  has  ceased  to  exist  bei'ore  the  death  ol'  the 
testator,  n<»  general  intention  of  charity  will  be  implied, 
and  the  gift  will  fail  f  In  re  I'ljiner,  Hipio  r  v.  Sl,iiin<l(f 
[!«'.»'>]  I  ( "h.  lit).  r.iit  where  the  spe<Mlie  charily  sur- 
vives the  testator,  but  the  lienelit  cannot  be  carried 
<iut  precisely  in  the  sani''   mod''  a-  iIm'  te-iaioi-  intended. 
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Art.  8.  (.1-  even  (|>('rli;i|is)  :it  ;ill  (hut  see  Clwrni  v.  .l/o//  (l.Sli")), 
Parft~~(-')  ^  •^'-^'  ^^  *  "' •  ^-•*'"  *'"'  <■'""■'  usii.-illy  implies  a  nrn,.|-;il 
intention  of  charity,  and  has  the  spccitic  intention  of  thi^ 
testator  carrit'tl  out  ry-y*r<\s'.  See  ///  re  Mnini,  Ilnnli/  v. 
Alt.-(ren.,  [liH)3]  1  C'h.  '>'6-2.  When>  the  cliaritahle 
intention  relate-  not  to  an  oxistin<;-  l)ut  to  ;i  contemplated 
iu.stitution.  >uch  as  a  soup  kitchen  to  be  establLshed  \u 
a  certain  parish  (Biscoe  v.  Jackson  (1887),  35  Ch.  1). 
460),  or  a  church  to  be  built  in  a  certain  district,  or  to 
some  su})posed  institution  which  in  tact  never  existed  at 
all  {III  re  Davis,  Ilannen  v.  IliUi/er,  [11)02]  1  Oh.  870), 
the  court  is  not  inclined  to  let  the  difficulty  of  carryinoj 
out,  or  the  improbability  that  it  will  ever  be  possible  to 
carry  out,  the  testator's  intention  lead  to  the  failure  of 
the  nift. 

It  may  be  added  that  ouc<'  a  trust  fund  has  become 
devoted  to  charital)le  purjtoses,  the  subsequent  failure  of 
such  purposes  will  not  i)ut  an  end  to  the  trust.  It  will  in 
this  case  he  invariul)ly  carried  out  cij-pres.  See  Smith  v. 
f\err,  [11)02]  1  Ch.  7-44. 

As  to  what  is  meant  by  carryintr  out  a  donor's  intention 
cy-pres,  two  points  may  be  noted.  The  first  is  that  the 
new  purpose  must  be  in  the  nature  of  the  charitable  pur- 
pose intended  by  the  donor  (see  In  re  Prison  Charities 
(1873),  16  Eq.  129)  ;  the  second  is  that  it  is  permissible 
to  look  at  the  other  charitable  objects  (if  any)  which  the 
donor  intended  to  benefit  by  other  gifts  containe*!  in  the 
same  instrument  only  when  it  is  impossible  to  carry  out 
any  charitable  purpose  in  the  nature  of  that  for  which  the 
donor  made  the  charitable  gift  (Att.-Gen.  v.  Ironmongers' 
Co.  (1840),  Or.  <t  Ph.  20S  :  and  see  Smith  v.  Kerr, 
sicpra). 
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Art.  9. 
Art  9. — E.q^ressed  Intentions  assumed  to  be  Actual  _' 

Intentions. 

When  the  court  has  construed  tlie  will  or  deed  in 
accordance  with  the  rules  laid  down  in  the  preceding 
articles,  and  has  ascertained  thereby  the  intentions 
expressed  in  it,  these  expressed  intentions  are  assumed 
to  be  the  actual  intentions  of  the  testator  or  the 
parties,  and  no  evidence  will  be  admitted  to  the 
contrary. 

The  intention  to  he  sou<riit  is  the  intention  whieli  is  Extrinsic 
expressed  in  the  instrument,  not  the  intention  whieh  the  f^KTairy 
maker  of  the  instrument  may  have  had  in  his  mind.  "  It  inadmissihle. 
is  un(juestional)le  that  the  object  of  all  expositions  oi' 
writtt'u  instruments  must  be  to  ascertain  the  expressed 
meaning  or  intention  of  the  writing  ;  the  expressed 
meaning  being  equivalent  to  the  intention.  ...  It  is 
not  allowable  ...  to  adduce  any  evidenee,  however 
strong,  to  prove  an  unexpressed  intention,  varying  from 
that  which  the  words  used  import.  This  may  lie  open,  no 
doubt,  to  the  remark,  that  although  we  profess  to  lu' 
explaining  the  intention  of  the  writer,  we  nuiy  be  hd  in 
many  cases  to  decide  contrary  to  what  can  scarcely  be 
doubted  to  have  been  the  intention,  rejeeting  evidenee 
wjiieji  mav  lie  more  satisfactory  in  the  |iaiiiciilar  instanee 
to  prove  it.  Tile  answer  is,  that  the  interpreters  iiave  to 
deal  with  the  written  expression  of  the  writers  intention, 
and  eourts  of  law  to  carry  into  etl'eet  whal  he  ha-  written. 
not  what  it  mav  be  surmised,  on  however  proltable  groimil.-. 
that  he  intended  (jnly  to  have  writt"ii  "  (  y;r/- ( "oi.iiiiiiMii:.  J.. 
in  Slum'  v.    Wilson  (l«-42),  l>  CI.  cV  F.  J}.').'),  at  p.  :»L>:>). 

As  an  exam]il<'  ol   a  ease*   wln-rr  the   (•(Uirl    I'olluwcd    the  I'aiu'cssimI 
intention  as  exiires.-ed  in  the  instrument,  althou;:li  it  wa>!",V"""," 
of  Opinion  that  that  intention  was  not  the  real  iiitriition  of  iiltlixunli 

I  I  i-       I  •  I.        •<  ;  ;  i^.._.  I        cuvirt  (loi'H 

tile    makiT    ot     the     in«-trum<-nt.     .Sni/lli    v.    i.uitis    (  1 '^-^1  ).  |„ji  lu'ljovo 
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Art.  9.       ],><  ( 'h.   II.  :);;i.  hkiv  lir   r('rcrr<'i|  to.       Tlici-<'  JkssKL,  M.K. 
(;it  i".  r»l2).  >.ivs  :   '■  Tlic  si'ttlcinent  is  one  which  I  cannot 
ln-cii  till'  help   thinkiiiii  \v;is   never   intended   by  the  tVanier  of  it  to 

•""''''  have   the    etVeii     I    am    ;:oiiin;    to   attribute   to    it  ;   but.    of 

course,  as  I  very  often  .say,  one  must  consider  tlie  nieanni^' 
of  tlie  \vt)rtls  used,  not  wliat  one  may  guess  to  be  the 
intention  of  the  i)arties."'  And  see  ]n  re  Fish,  Iiif/ham  v. 
Rai/uer,  [1894]  2  Ch.  .s;5. 

In  Scale  V.  J!a,rUns,  [l,s<.)2]  A.  ('.  :U2,  L..nl  W.vrsoN, 
in  construing  a  will,  said  :  "  We  are  not  at  lilierty  to 
s])eculate  ujioii  what  the  testator  may  have  iiiieiidecl  to  do, 
or  iiKiv  lia\c  t]i(Mi<;ht  that  lie  liad  actually  done.  ^Ve 
cannot  eive  ett'ect  to  any  intention  .which  is  not  ex[)ressed 
or  }>lainly  implied  in  the  lan<i;uage  of  the  will."  And  see 
Murdoch  V.  Brass,  [1905]  G  F.  841,  supra,  p.  o9. 

Illustrations  In  Teehu'i  V.  Manchester,  She'ffield  and  Liinoliish/re 
fji^^^^""^^^^  Rail.  Co.  (1883),  24  (Jh.  D.  572,  the  defendants,  in  an 
agreement  to  purchase  certain  lands  from  the  plaintiff, 
agreed  that  the  plaintiff  should  have  access  to  some  other 
land  belonging  to  him,  over  the  ground  agreed  to  be  pur- 
chased. Subsequently,  the  plaintiff'  in  execution  of  the 
agreement  conveyed  the  land  to  the  defendants.  The 
deed  of  conveyance  contained  no  reservation  of  rights  of 
access  over  the  land  sold,  but  was  a1)solutc  in  its  terms  : — 
Held,  that  in  construing  the  deed  of  conveyance  no  refer- 
ence could  be  had  to  the  agreement  to  sell.  BaCOX,  V.-CJ., 
in  delivering  judgment  (at  p.  .')71i ).  -aid  :  •'  Reference  has 
been  made  to  several  cases,  upon  the  .-ti-ength  of  which  it 
is  alleged  that  the  terms  of  the  agreement  ai'e  -till  in  all 
their  force  and  vitality,  and  that  they  are  as  much 
binding  upon  the  defendants,  the  railway  company,  as  if 
no  contract  whatever  had  been  made.  I  do  not  think 
that  the  cases  referred  to  bear  out  any  such  pr(>posi- 
tion.  ...  In  this  ca.se,  if  there  had  been  a  bill 
alleging  that  the  deed  of  1871  had  been  executed  by 
mistake,   or  inadvertence,  or  without  pro])erly  attending 
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to  the  rights  of  the  jcirties  then  existing,  1  might  hiivc  Art.  9. 
listened  to  such  a  case.  .  .  .  But  no  such  case  is 
presentee]  to  me.  ^Ir.  Teebay,  the  man  who  contracted 
for  the  sah'  .  .  .  must  he  taken  to  have  known  what 
he  was  doing  ;  and  wlien  he  and  his  <-(>.<ful  (juc  trust  after- 
wards joined  in  perfecting  the  conveyance  which  had 
been  math\  he.  in  tlie  exercise  of  his  k^gal  riglit,  con- 
veyed all  rights,  ways,  easements,  estate  and  everything 
else.  At  law  nobody  can  dispute  that  this  is  an  absolute 
extinguishment  of  any  rights  which  could  be  asserted 
under  tiiis  agreement."' 

An  interesting  api)h"eari(in  of  the  iirinciiilc  stated  in  the 
article  was  made  in  the  case  of  l/i  re  Jlii.ftahle,  Hu.rtuhlc  v. 
rrau-fnnL  [ll»02]  '1  V\\.  I'X).  Tliere  a  testatrix  bequeathed 
to  A.  i'4,000  ••  for  tlie  charitable  purj)Oses  agreed  upon 
between  us."  These  words  were  held  to  be  sufficient  to 
create  a  good  charitabK'  trust,  and  extrinsic  evidence  was 
admitted  to  show  the  particular  trusts  which  the  testatrix 
intended  to  benefit.  This  evidence  went  to  show  that  the 
agreement  between  A.  and  the  testatrix  was  tluit  oulv  the 
income  of  the  £4,000  during  the  life  of  ( '.  was  lo  be 
devoted  to  certain  charities,  the  corjnis  renuiining  (.'."s 
property  :  -Held,  that  as  on  the  face  of  the  will  tiie  gift 
for  cliaritalde  jiur[)oses  was  of  the  corjvis  of  the  t'l, ()()(), 
thi.S evidence  was  lujt  admissible  to  eontradiet  >neli  deelared 
intention. 
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Art.  10. — Impersonal  description. 

Where  a  gift  is  made  to  an  individual  not  by  name, 
but  under  a  description  which  may  at  different  times 
apply  with  equal  propriety  to  different  individuals,  the 
only  person  who  will  prima  facie  be  entitled  to  take, 
will  be  the  one  to  whom  it  applied  at  the  time  the 
instrument  was  executed,  if  there  was  then  any  such 
person  in  existence. 

Illustration:        The  most  frequent  ;i]i|ilication  of  this  rule  is  in  the  case 
of  gifts  to  H  j)erson's  wife. 

Thus,  in  Re  Burrow's  Trusts  (IUCA),  10  L.  T.  184,  the 
testator  bequeathed,  at  the  death  of  his  wife,  the  moiety  of 
his  property  to  his  brother,  William  Burrows,  should  such 
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brother  survive  testator's  wit'e.  and  if  lie  should  not.  then  Art.  10. 
''to  the  children  ot  niv  said  brother  share  and  share  alike. 
And  I  do  hereby  further  order  and  direct  that  it 
the  wife  of  my  aforesaid  brother  should  him  survive,  she 
shall  receive  the  rents  issues  and  profits  arisin^:;  from  that 
half  of  my  estate  hereinbefore  tlirected  to  be  divided  among 
the  children  of  my  said  brother  during  her  natural  life." 
AVilliam  IWirrows  was  married  at  the  date  of  the  will. 
After  the  testator's  death  he  married  a  second  wife.  He 
died  before  the  testator's  widow,  whom  the  second  wife 
survived  : — Held,  that  the  second  wit'e  was  not  entitled  to 
the  incouK'  during  h'-r  life. 

In  a  subsetjuent  case  {la  re  Lijne's  Trust  (18G9),  8  Eq. 
(>o)  a  testator  left  a  certain  legacy  in  trust  to  jiay  the 
income  to  his  son  for  life,  and  on  his  ileath  to  divide  the 
capital  equally  between  the  son's  wife  and  all  his  children. 
The  son,  at  the  date  of  the  will  and  at  the  testator's  death, 
had  a  wife  and  one  child.  Afterwards  his  wife  died,  and 
he  remarrii'il  bur  diiMl  without  leaving  anv  other  child  : — 
JlehL  by  Malix.s,  V.-(  ".,  apj)arently  on  the  ground  that 
children  by  the  second  wife  would  have  been  entitled  to 
share,  that  the  second  wife  was  entitled.  In  the  argu- 
ment the  case  of  lie  Biirroir's  7"/v/.s^v.  ,s//y//-a,  was  not 
cited. 

In  ///  /v  C„le//,  lloUlnsluad  v.  Cnletj,  [llHi;*,]  2  Ch.  102, 
ihe  point  eame  before  the  ('ourt  of  A]tpe;il.  Tliei-e  a 
testatrix  gave;  her  residuary  estate  to  trustees  to  pay  the 
income  to  her  son  for  life,  and  after  his  decease  to  "  his 
wife"'  for  her  lifi'.  and  on  ln-r  deatli  the  capital  was  In  be 
h(dd  for  '•  his  chijib-en.""  Tlie  >oii  had.  at  the  date  of  the 
will,  a  wife  living  and  well  known  to  the  lotatrix.  .\tter 
tin*  deatli  of  the  testatrix.  sIk-  died,  and  the  -on  reiiiai  riiib 
His  second  wife  surviveij  him:  —  lleliL  lollouing  //r 
Jiiirroic\s  7V»/.<t/.f,  siijii'it,  and  overridin;:  ///  n  l.iinrs 
'Irtixt,  .<o////v^  that  (he  second  wife  wa<  not  entitled  to  a 
lit'e    inte|i-(    ill    the   iiicoliir.       |{<iM|  l;.    L..I.,    -aid   (p.    lilt): 
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Art.  10.  ••  It  i-  -fitli'il  tli;il  if  in  ii  will  yoii  tiiid  :i  '^\\'\  l>\  tlu- 
totutor  to  the  "witf'  (it'll  (icf>oii.  Mild  lliiit  jici-oii  lias  at 
the  time  a  wile  li\iii;j;  and  ackiiowlcdnt.d  hv  the  lotator, 
till-  t('stat(»r  />rhii'}  hn-lc  intends  to  nd'cr  to  the  exist iii;^; 
wile,  and  not  to  an\-  -iil)se(|ueiit  wile  that  person  may 
lia\e  :  mile->.  indeed,  there  may  he  a  siitheieiit  context  to 
eiiahle  the  coiirt  to  sa\-  tliat  the  te.-tator  is  retei-rin^  al>o 
to  a  >iih-e(|iient  wile,  ami  that  the  i>i  i nu'i  I'lic/r  meaning;  of 
the  eift  is  displaced.  \\\\\  thece  nui>t  he  a  siitHeieiil  context 
to  show  tliar.  Is  tiiere  >iich  a  siitlicieiit  context  liefe  ? 
I  i-aniior  see  wliv  a  testatof  shoiilil  not  wi-h  to 
give  a  life  interest  to  an  existing-  person  iiieridy  as  the 
wife  of  anotlier  person,  at  the  same  time  "iiviii;^-  the  nn'jn/s 
lifter  the  death  of  that  wife,  to  tlie  children  of  that  jiersoii 
by  that  or  any  other  wife.''  And  see  In  re  Gr/fjil/is' 
Policy,  [lyoa]  1  Ch.  73i»  :  In  re  1lroin,e\^  Pnh'n/, 
Broicne  v.  Browne,  [190o]  1  Ch.  1<S<S  ;  and  /n  re 
I'arker's    PoJIrie.s    [11»0G]     1    ( 'li.    .ViC. 

In  Pe/>pin  v.  li/ckford  (J7U7),  li  Ves.  570,  under  a 
bequest  not  very  different  from  tliat  in  Be  Biirrov's 
y'nists,  supra,  but  where  the  k^gatee  for  life  was  not  mar- 
ried at  the  date  of  the  will,  the  provision  for  the  legatee's 
wife  was  held  to  a}i])ly  to  any  woman  he  might  marry. 

In  MarihoroiKih  {Lili/,  J huhess  of)  v.  MavUionnnilt 
(iJitke  of),  [I'JOl]  1  Ch.  1(15,  a  peculiar  state  of  facts 
arose.  There  a  life  tenant,  under  a  settlement,  had  a  power 
to  ajipoint  ''to  any  woman  whom  he  may  marry  for  her 
life  a  jointure  not  excecnling  £:^. .")(»(»  ].er  annum.  And  it 
was  declareil  that  the  power  might  he  exerci>e(l  as  ofti-n  as 
the  life  tenant  married,  hut  that  the  jointure  charges  on 
the  estate  should  not  altogether  exceed  ^4. (MM)  ])er  annum. 
The  life  tenant  married  and  joiiittired  lii>  wife  with  an 
annuity  of  £2.5(.)0.  iSubsequently  he  was  divorced.  <  hi 
renuxrrving  after  his  divorce,  he  a^^aiii  exercised  tlu' 
power  to  jointure  his  second  wife  with  an  annuity  of 
£2,50(l.      On  his  death  both  the  wives  were   ,-urviving  :— - 
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Held,  thar   the   power  \va-  iiitt    had  as  contrary  to  iniblic      Art.  10. 
policy,  and  the  second  aj)iH)iiirint'nt  was  o-ood,  but  during 
the  first   wilV's  lite    tlic   s('L\)nd  wife   was  entitled   only  to 
£l,oUO  a  year. 

But  the  rule  is  not  restrietcil  to  gifts  to  persons'  wives, 
as  will  1)6  seen  from  the  following  cases  : 

Tliu-.  in  ///  re  Laff'an  ,in,l  lhw„ci  Contract,  [1897]  «"Perioress. 
1  I.  li.  4:t;i».  a  testatrix  deviseil  lanils  to  A.  and  B.  for  life 
and  on  the  death  of  the  survivor  to  the  sn])erioresses  of  two 
<.'onv<'nts  equallv  i'oi-  tin-  liciictit  of  the  nuns  ot'  such  con- 
vents. Both  at  the  date  of  the  will  and  at  the  (hntth  of 
the  testatrix,  (.'.  and  D.  were  superioresses  of  the  two  con- 
vents ;  but  before  the  death  of  the  survivor  of  A.  and  B., 
C  had  died,  and  E.  had  been  a|)pointed  superioress  to  one 
of  the  two  convents  in  lier  place.  Under  a  contract  for 
the  sale  of  the  devised  lands,  E.  was  willing  to  join  in  the 
conveyance,  but  the  vendee  required  that  the  heir  of  C. 
should  also  join.  The  Master  of  the  Rolls  held  that 
inasmuch  as  a  superioress  was  not  a  corporation  sole,  the 
oidy  jier^ons  who  could  take  under  the  devise  were  C^  and 
IJ.,  who  were  superioresses  at  the  date  of  the  will,  and  he 
allowed  the  vendee's  requisition.  In  this  case  the  judg- 
ment is  ex])resslv  ba-c(l  on  rlic  ruli-  a|i|ilicalile  to  gilts  to  a 
person's  wife,  and  the  fact  that  the  devisees  took  merely  for 
u  <diaritable  object  was  held  not  to  prevent  its  a|iplication. 
I'ut  with  great  respect,  this  case  ajjpears,  to  tin-  |iresent 
writ<'r>.  to  lia\e  strained  the  rtilf  to  the  ntmo-t  extent. 

In  ///  r<  \\'/i(inro(>((,  <  h/lr  v.  /.on/  S/trrhor/ic  (  ISST ),  Teor. 
:;i  (  li.  1).  I  li"..  a  testator  beipieathed  "to  Lord  Sherborne 
and  lii^  Iwir-  niv  <  )|i\ cr  ( 'roinwi-ll  c^p  |irc-<'nl<'il  to  our 
<'omnion  ancestress,  lor  an  lieirloom.  At  ilic  date  ol  th(i 
will  tlier<-  was  a  |)ersoii  who  bore  tin-  liih'  ol  Lord  Sher- 
borni'.  iiid  who  died  bcforf  the  tr-l;itor.  L\idi'iicc  was 
given  that  tlie  te^lalof.  wlini  lie  niadi'  tin-  la-t  coilicil  to 
hi-  will.  \\a-  awai-c  tliai  tlii-  Lor«l  Sln-iboriK'  \\a-  llien 
deail,  and    that   In-    n<- veit li'li--    diil    not    alt.r    in    any  way 
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Art.  10.  till'  l)('(ni('st.  (  >ii  tlic  (Icatli  of  the  Lord  Sli(M-l)onic  in 
(luostioii.  the  title  (l('<ccnilcil  to  liis  son  : — IhhL  tliat  tlio 
son  wlio  was  Lord  .Shcrlxiriic  at  the  testator's  deatli,  eoiild 
not  take  under  the  heiniest.  "It  is  said,"  CoTTON.  L.d., 
observes  in  d('li\ crinti-  jiid;^ineiit.  "  that  the  lonii  ol'  the 
^"it't  •  to  Lord  >^herhorne  and  his  heirs  as  a  heirh)oiu  "  is 
sutticient  to  show  that  it  was  tho  testator's  intention  that 
the  j)orson  wlio  ininht  he  Lord  Shcrl»orne  at  the  time  of 
the  testator's  deatli  should  take  the  leoaey.  T  do  not  think 
there  is  any  force  in  the  argument.  It  comes  to  this, 
that  if  j)ro|)erly  advised  he  would  have  drawn  his  will 
differently." 

Kldestsoii.  Again,    "eldest    son,"   where    there   is   nothinn-    in   the 

context  or  circumstances  to  rebut  the  presumption,  means 
the  son  who  at  the  date  of  the  instrument  was  "  the  eldest 
son  "  then  living.  Thus,  in  j\Jereditli  v.  Vreffrii  (lylU), 
12  ('h.  D.  170,  a  testator  devised  his  land  to  A,  for  life^ 
then  to  A.'s  eldest  son  for  life,  and  after  the  eldest  son's 
deatli  to  tile  eldest  son's  eldest  son  in  fee  tail,  and  if  A.'s 
eldest  son  died  without  issue,  then  A.'s  second  and  other 
sons  successively  in  tail.  A.  had  at  the  date  of  the  will  an 
eldest  son  living,  who,  however,  di<'d  liefore  the  testator, 
and  without  issue.  On  the  testator's  death  the  question 
arose  whether  the  second  sou  of  A. —  who  was  now  A.'s 
eldest  surviving  son — took  a  life  estate  iindei-  the  will  as 
A.'s  eldest  son  or  a  fee  tail  as  A.'s  secoml  son  : — Hcldy 
that  he  took  a  fee  tail. 

The  decision  in  Mcveditli  v.  Treffi'ij,  sapni.  has.  in 
Anniot  V.  Dwai'ris,  [1904]  A.  ('.  2Gii,  been  affirmed  and 
followed  by  the  Judicial  Committee  of  the  Privy  Council,, 
while  Re  ilarris  Trust  (1«54),  2  V\  .  \i.  G«l»,  which  was 
in  conflict  with  that  case,  was  oveiruled. 

Though,  in  delivering  judgment  in  Mtrrdhli  v.  'rrefrij^ 
siiprtty  Hall,  V.-C.  laid  >ome  weight  u[)on  the  fact  that 
A.  had  an  eldest  son  living  at  the  date  of  the  will,  it  is 
doubtful    whether,    if   A.    had    then    been    childless,    the- 
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interitretation  of  the  words  "  eldest  son  "'  would  have  been  Art.  10. 
different.  •'  Eldest  son  "  differs  from  such  descriptions  as 
'■  wife  "  in  this  point,  that  strictly  speakinor,  it  can,  in  the 
nature  of  thini;;s,  apply  properly  only  to  one  person — the 
first  born  {Bathurst  y.Errington  (1877),  2  App.  Cas.  tJyS). 
At  the  same  time  a  small  indication  of  such  an  intention 
is  sutHcient  to  induce  the  court  to  interpret  the  phrase  in 
the  sense  of  ''eldest  son  for  the  time  being "  or  "  eldest 
surviving-  son  "  {il>/d.). 

The  rule  that  the  person  answering  a  general  description  Rebuttal  of 
at  the  date  of  the  settlement  is  the  only  person  who  can 
take  under  a  gift  to  the  person  answering  that  description, 
is  easily  rebutted  by  a  context  suggesting  that  the  person 
answering  it  at  the  death  of  the  testator,  or  at  any  other 
time,  was  intended.  And  even  where  there  is  no  such 
context  the  oljject  of  the  instrmncnt  may  be  sufficient  to 
rebut  it. 

Thus,  in  Jh  n-  Drew,  Drew  v.  Brew,  [1899]    1  Ch.  :VM,  Ulustiatinus 

1       i  1  111  1    •  /•  ,       ,      "f  ri'liuttiils  : 

the  testator  l)ef|ueatned  the  annual  income  ot  property  to  "Wiff." 
his  sou  15.  11.  1).  tor  life,  and  at'tci-  his  decease  "unto  the 
wife  of  my  said  son  for  and  (hiring"  her  natural  life  for  her 
separate  inaiienaljle  use,  and  from  and  after  her  decease, 
upon  trust  to  pay  such  interest  dividends  and  income  to 
the  lawful  child  or  cluldren  of  my  said  son  V>.  II.  1>.  who 
.siiall  Ije  living  at  his  decease,  and  wiu>  shall  Vi\r  to  attain 
the  age  of  21  years,*'  and  if  there  were  no  such  ehildren. 
tlien  over.  I>.  11.  1).  was  m:ini<d  at  the  date  of  the  will 
as  was  known  to  i\u'.  testator.  Siiliscipiciif Iv,  however, 
his  wife  die<l.  .-md  be  marriecl  ;i  -icond  wii't-  wlioiii  In-  |in'- 
deceased.  Tin-  coiirt  lidd  that  tin-  word-  ot'  lln'  lMM|iif-t 
were  wide  enoiigli  to  coser  aiiv  wife  of  H.  II.  I ).  who 
.•^iirviveil  bim,  on  tlie  groiiml  tbat  tbe  context  sliowcd  that 
all  tlie  cliiMi-t  II  ot'  15.  11.  1)..  wlietber  bv  lii-  then  or  any 
sub*e(pienl  wife,  w  lio  weri-  living  at  bis  death,  w<'re  t<»  be 
jirovided  for.  and  it  woidd  b«'  e\f raordin.-iry  if  the  wife 
then    living  were  not    the  wit'e   intemled  to  be  pr(i\id<Ml  lor 
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Art.  10.  too  (wliicli,  li(i\vc\ri-,  i^  inconsistent  with  the  judi^uicnt  ot" 
KoMKK.  L.-l.,  in  /ii  re  Cole//,  \k  ('>1  .  sujirti)  :  and  (Ui  lln' 
t'lirtlicr  ii;roiiiul  tliat  tlic  context  |)ro\i(l('(|  that  in  case 
1).  11.  D.  attempted  to  alienate  the  income  diirini:  liis  lil'e. 
it  was  to  determine,  and  tlie  trustees  of  tlie  settlement  were 
to  lioM  it  on  a  discretionary  trust  tor  the  benefit  ol"  him 
"and  his  t'amilv  ""  during"  his  life,  which  would  inelu<le 
anv  wil'e  for  the  time  Kein;^;.  And  see  Loiniirnrl h  v. 
Bellamy/  (1871),  iO  L.  .1.  ( 'h.  .^)i;',). 

In    In   re  Droione's  I'olicij,  liroicnc  v.  /)roinn\  [I'JOiJ] 

1  ( 'h.  188,  the  presumption  that  by  **  wife"  is  meant  the 
actual  wife  at  the  date  of  the  execution  of  the  instrument 
referrino;  to  her,  was  held  to  be  rebutted  in  the  case  of  an 
insurance  policy  taken  out  under  s.  11  of  the  ^larried 
AVomen's  Pro})erty  Act,  1882,  Ijy  a  husl)an(l  ''  I'or  the 
benefit  of  his  wife  and  children/'  This  was  held  to  enure 
for  the  benefit  of  a  subsecjuent  wife.  Scd  <j>iare  and  see  In 
re  Griffith's  J'oJin/,  [liK)3]  1  (1i.  7;'>:».  where  the  words 
were  "  for  the  benefit  of  his  w^ife.  or  if  she  l)e  dead  between 
his  children  in  equal  proportions." 

Rebuttal  of         Again,  in  Bathurst  v.  Errington  (1877),  2  App.  ('as.  G98, 
presumption :       ,      ^  t      •<     i    i  •     i        i     ^     ii  i  i-      \  l 

'' Eldest  sou." '^  testator  limited  Ins  lands  to  tiie  second  son  ot  a  hai-oiiet 

in  tail,  and  his  third  and  other  sons  in  succession,  subject 
to  the  condition  that  on  the  second  or  any  other  son  of  the 
baronet  "  becomino;  the  eldest  son  "  of  his  father,  his 
interest  in  the  lands  devised  was  to  cease,  and  the  interest 
following  to  come  into  possession.  Here  it  was  h(dd  on 
the  wording  of  the  condition,  and  on  the  geneial  object  of 
the  testator,  which  was  to  exclude  the  son  of  the  baronet, 
who,  as  heir,  would  be  provided  for,  from  enjoyment  of  the 
devised  lands,  that  "  becoming  eldest  son  "'  meant  becom- 
ing the  eldest  surviving  son  during  his  father's  lifetime, 
and  as  such,  entitled  to  the  estates  settled  to  accompany 
the  title. 

A   similar    case    is   that   of  Crofts   v.   Beamish,    [190.5] 

2  I.  K.  iUD.  There  a  testator  left  certain  ])ortions  of  his 
real  estate  to  each  of  seven  sous  with  a  o-ift  over  of  each 
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portion  should  tlic  son  entitled  thereto  die  lietbre  attainin-i      Art.  10. 
the  age   of  thirty  years,   to   "•his  next   eldest  brother  *  : 
— ITeJd.   that    by    '•  next   eldest    brother  "'   was   meant   not 
next  elder,  but  next  youno;er. 

It  is  to  be  renieniberedjutwever.  that  the  rule  a|([>lies  to 
ordinary  shifting-  elaiise>.  nidess  there  is  something  in  the 
context  or  object  of  the  settlement  to  show  that  "eldivst 
son"'  means  heir  or  heir  apparent  of  his  father.  See 
Meredith  \.  lyejf'n/,  sttpni.  p.  7(i. 

The  only  cases  where,  without  the  assistance  of  a  context  Where  court 
,.     "  1  .  .  ,  .       -n  1     1  1  xi     X  ^^ill  hold  that 

snggestnig  such  an  interpretation,  the  court  will  hold  that  .'^.l(lest  son" 

"  elilest  child  "  or  '"  eldest   son  "'   means   the  person   who  "'wins  heir. 

succeeds  to  the  family  e<iati'.  is  where  a  settlement  is  made 

by  a  jiarent  or  a  jtersoii   in  lorn  jnwciitis  for  the  purpose 

of  providing   portions   for   the  younger  children.     Here, 

"eldest   son""    will  mean   the  jierson,    who.   at   the   ])eriod 

of  distribntion  of    the  fund  jiroviding  the  portions  (see 

r.  18),   is  entitled   to   the  family  estate,   and   he  will   be 

excluded  from  the  class  of  younger  ehildren.  whether,  as  a 

matter  of  fact,  he  is  the  eldest  child  or  a  younger  i-liild 

who  has  succeeded  to  the  estate  owing  to  an  elder  child's 

<leath    without    issue    (CoUliujwnod.    v.    Stanhope    (\>^C)*i)), 

ni.  L.  .■>(>  :    Ellison  V.   I'linnuis  (18(J2).  1    I».  .1.  A-  S.  ■>')). 


Ai'/r.    11. — Person    ''horn"   or   '' lirlii;/." 

For  the  purpose  of  taking  under,  or  I'uHilling  tlu' 
condition  of  a  gift,  or  satisfying  th(;  rule  as  to 
perpetuities,  a  cliild  tn  rnitrc  s((  nti re  will  conic 
within  sucli  words  as  child  or  issue  "living"  or 
"  boni  "    at    a   certain    time. 

Ill    //-    /v    li,irr,>,rs.    ('Ir.iliorn   V.    liii mors.    I  1  Sil.'t  ]     2    Cli.  IlluHtnitm,, 
r.l7,  ill"-  fe^tatiir  di-MM-d  In-  re-idn.irv  i<:ihy  ami  |iei-<iii:ilt  y 
to  hi-  wife  Wtv  lil'i-.  and   ilieii    in  hi-   dannhtrr   ( '.  '•  r(M-    Ikt 
ab-olutc  u-e  and  benelil   in  e.i-.'  -he  li:i-  i--<iii-  livin;:  at   iIk- 
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Art.  11.  death  of  m\  wile."  luit  it'  >lie  Inul  no  issue,  llieii  to  her  lof 
life,  ami  allerwai'ds  o\'er  to  his  son.  At  the  death  ol 
the  te>tatoi"s  wile,  ( '.  was  eiic/ciitc,  and  ;^;i\e  liirth  to  a 
liviiiU'  child  on  the  toilowiiie-  day: — llcUL  that  >he  had 
'•  issue  livin;j,  ""  at  the  death  of  the  testatof's  wil'e. 
('llIl'l'^.  d..  in  deli\('rin;j;  jiidoinent  >aid  :  "  It  is  said  that 
the  word  ■  i>^iie  '  imports  more  than  tiie  woi^l  •  child, 
and  that  it  means  that  there  must  he  a  child  horn  at  the 
period  when  the  mother  is  to  taki;  ;  hut  it  tippears  to  me 
tliat  the  distinction  hetween  the  two  words  is  too  reHiied. 
Then  it  is  said  that  the  rule  is  that  tlie  child  en  rcntvc  sa 
mere  is  not  deemed  to  he  livino-,  except  where  there  is  a 
benoiit  passin;;  tlireetly  to  the  cliild  ;  and  as  tlie  mother 
and  not  the  child  in  this  case  takes  the  henelit,  the  eift 
over  takes  effect.  J>ut  tlie  question  is  covered  hy  authority." 
And  his  lordship  cited  th(^  jud^inents  of  Lord  Eldon  and 
Macdonalu,  C.B.,  in  'riii'Uiissiin  V.  Woodford  (1805), 
11  Ves.  112,  and  the  remark  of  Eyrk,  (J.d..  in  Doe  v. 
Clarke  (1795),  2  IT.  VA.  IVJU,  ut  p.  401,  that  -The  two 
classes  of  cases  in  e(|uity  proceed  on  a  distinction  which 
has  alwavs  ap[)eared  to  me  extremelv  unsatist'actorx'  and 
nnfit  to  he  the  o-roinid  of  any  decision  whatever."  As  to 
Blas.^oi,  V.  Bhis^oa  flSO-l),  2  D.  J.  &  S.  (WkI.  ins  lordship 
was  of  oj);nit>n  that  the  coiu't  there  cam*'  to  the  conclusion 
that  the  testator  intended  to  draw  a  distinction  hetween  horn 
and  unhorn  children,  and  that  it  was  on  that  around  th;it  the 
court  held  that  '"hoi-nand  livine"  children  fthewoi-d>  ii-i'd 
hy  the  testator)  did  not  include  a  child  en  ventre  .va  mere. 

The  matter  came  once  more  hefore  the  court  for  con- 
sideration, in  connection  with  the  ride  tii/ainst  perj)etuities, 
in  ///  rr  Wihners  I'rnsts,  Moore  \ .  Wimifield,  [IDO;}]  lM 'h. 
411,  when  it  was  held  that,  so  far  from  a  cin'ld  m  ventre 
sa  mere  hein""  ree;ar(led  as  "horn"  or  ••  li\ini:  "  onlv  when 
it  would,  hy  heine-  so  re<:ar(|e(l.  olitaiii  a  lienelit.  the  rule 
a{)plied  even  where  it  resulted  in  a  disadvantai^e  to  the 
child.  There  a  testatrix  left  realty  in  trust  to  j)av  the 
income  to  A.  for  life,  then  in  tru-t  for  her  second  and 
everv   voun<a'r  son    horn  or  to   he  horn  .successivelv.  with 
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reinaiiuler  at'tor  tlic  deatli  of  oach  sueli  son  upon  trust  Art.  11. 
for  his  first  and  other  sons  successively  in  tail  male. 
On  the  testatrix's  death  A.  was  preonant  with  a  younocr 
son  : — ITilil.  that  this  son  must  be  reffiirded  as  a  livinir 
jterson  and  that  the  limitation  over  to  his  eldest  son  in  tail 
was  not  l)ad  as  within  the  rule  of  perpetuities.  The 
younger  son,  therefore,  took  merely  a  life  estate  and  not 
an  estate  tail  by  the  cij  jyrh  doctrine. 

In  Villar  v.  (TiUter)^  [I'JO;")]  2  ('h.  ."iOl.  while  expressing 
approval  of  the  rule  as  laid  down  in  the  above  article  (see 
p.  ^504:),  the  court  held,  that  apart  from  the  case  of  fulfilling 
the  condition  of  a  gift  and  the  rule  as  to  perpetuities,  the 
court  should  interpret  words  such  as  "born  in  my  lifetime" 
in  a  strict  sense  as  meaning  not  en  ventre  sa  mire,  but 
actually  born.  This  decision,  however,  has  been  reversed 
by  the  Court  of  Appeal  (  (1906),  75  L.  J.  Ch.  308),  which 
held,  that  for  purposes  of  devolution  of  property  under 
wills  or  intestacies  prima  facie,  ''  children  born  "  include 
children  en  ventre  sa  mere. 

As  to  land,  the  old  common  law  rule  (which,  however.  Old  tonunon 
was  a  rule  of  law  and  not  of  construction)  seems  to  have  '" 
been  that  a  child  fn  ventre  sa  mere  was  to  be  regarded  as 
living  for  the  ]iurpose  of  taking  by  descent,  but  ndt  by  |piir- 
cha.se  (J^ei^ve  v.  Lorn/  (lGli4j,  1  Salk.  227  :  and  s.-e  Butler's 
note,  Co.  Lift.  2[}H  a).  Accordingly,  a  limitation,  at  any 
rat<*  bv  de<'(l,  directlvto  a  child  <//  vi'utre  sit  mi  rv  wa-  batl. 
and  it'  it  was  bv  wav  of  remainder  it  failed  if  the  child 
wa<  not  born  until  after  the  pariii-ular  estate  determined. 
The  law.  however,  as  to  thi-,  \va>  allei-c.l  bv  l(i\  II  Will.:!. 
c.  Itj,  and  a  chilil  ///  rmfn'  sa  mi rr  can  take  by  purchase 
a-  well  a-  bv  inheritance.  The  connnon  law  rule  never 
applied  to  limitations  by  way  of  ii>e  or  executory  de\  i-e 
(/.una  V.  lilarl.all  (I7il7j,  7  T.   I{.   !<>()). 

A>  to  the  meaning  of  "  willntiil  being  marrieil,"  "  willi- 
ont  b-:i\iiiy  children.*'  etc..  see  mlra,  (ih)>-ar\. 
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Art.    12. — Belatiunship    means  primarihj    bloud 
relationship. 

Where  persons  are  described  by  terms  expressive 
of  their  relationship  to  some  other  person  the  de- 
scription will  be  held  to  include  only  those  related 
to  such  by  the  whole  or  half  blood ;  and  where  the 
degree  of  relationship  is  stated  only  those  so  related 
in  that  degree.  But  the  term  may  be  extended  by 
necessary  implication  from  the  condition  of  things 
in  reference  to  w^hich  the  instrument  was  made  or 
by  the  context  to  include  also  persons  related  only 
by  affinity  or  related  in  a  different  degree. 

Authority.  *"  There   is    not    ;mv   li;n-(l    ami    l'a~t    rule    that    a    gilt    to 

nieces  does  not  include  a  great-niece,  where  in  another 
part  of  the  same  will  a  great-niece  is  dcscrihed  as  a  niece  ; 
nor,  on  the  other  hand,  is  tliere  any  hard  and  last  rule 
that,  wlicnever  a  o-reat-niece  has  once  been  referred  to  in 
a  \vill  as  a  niece,  the  expression  "niece"  must  in  all 
other  parts  of  the  will  be  taken  to  include!  great-nieces. 
The  true  rule  is  to  determine  by  the  language  and 
context  of  each  will,  including  the  consideration  of  the 
whole  instrument  and  any  evidence  })roperly  admissible, 


Chap.  H. — IxELATioNSHir.  77 

the  meanino-  of  the  rxi)ressions  oontaiiieil   in   it.  ami   the      A.rt.  12. 
persons  who  are  entitled  to  shai'e  in   the   heiietits  thereby 
conferred  "    ipf*'    Swixfen-Eady,  J.,   in    In  re    Co:<'ns, 
Miles  V.  Wilson,  [li>03]  1  Cli.  138,  at  p.  14:V). 

As  will  Ite  seen.  tlii>  rule  is  nierelv  a  particular  and 
verv  oontinon  application  of  the  o(>neral  rule  in  Art.  2. 
para.  2,  supra,  p.  31.  A  verv  sliort  illu>t ration  of  it  will 
therefore  be  sufficient. 

In  the  tirst  jilaee,  then,  where  the  ^ift  is  simply  to  a 
person's  "relations '' ^r/m^/  facie,  the  husband  or  wife  of 
the  prepositus  is  not  included  ((jrreen  v.  Howard  (1771*). 
1  Bro.  (/.  ('.  31).  To  prevent  such  a  oift  failing;  for  un- 
certainty, it  has  been  con-triKil.  in  wills,  at  any  rate,  as 
eipiivalent  to  next-of-kin  according"  to  the  JStatutes  of 
Distributions,  even  when  the  oift  is  a  devise  {/hte  d. 
Thwaites  v.  Over  (1«08),  1  Taunt.  2r.3). 

Ill  the  next  place,  "'relations'"  .-imply,  or  relations  of  a 
certain  detrree,  such  as  l)rothers,  etc.,  includes  ecpially 
persons  related  by  the  whole  and  pei'sons  related  by  the 
half  blood  (Grieves  v.  Baidei/  (1852),  10  Hare,  (;3  ;  In  rr 
Heed  (l>iS>i),  3(;  W.  1{.  r,H2). 

In  the  thir<l  place,  when  the  term  u-imI  is  descriptive  of 
a  certain  de<;ree  of  relafion-liip  to  the  pr<'ji(»situs,  jirlind 
fufie  onlv  those  person >  act iialK  of  t hat  decree  m-c  includcil 
under  it.  And  before  tlii-  nieanin;^  i-  d^paricd  i'rom.  tlu' 
court,  in  the  word-  of  d.vMKs.  |j..l.,  in  ///  n  lilnii-cr  .< 
Trusts  (T.'>71  ),  (i  < 'li.  ooi.  at  p.  '.\'>'.\.  ■•iiiu-t  be  n-a.-oiiably 
>ure."  it  i-  fojlowiii;^'  the  intention  of  the  te-talor. 

Thus,  in  ///  re  Cozens,  Mihs  v.  W'Hsn,,.  \\\n\:\\  1  ( 'ji. 
13M,  a  testatrix  Hrst  n;av('  certain  properly  to  b.'  divided 
anion;r  certain  persons  named.  ne|ihews  and  iiie( o  oi  hi-r 
late  hii-b;ind.  niid  "niN'  niece-  lOmiiiu  Mooic  .iml  S;iiali 
Metc.'dt'""  Kmm.i  .Moore  wa>  in  la<M  the  daii;.iliier  oi 
William     .Moore.    ;i    nephew    of    the    testatrix,    and     Sarali 

Meteidf    \\a-    llie     ille"ilim.lte    -on     ol'    ;i     -i-lcr    of    te-|;itri\. 
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Art.  12.  Xt'Xt  the  ti'>t;itri\  ;4;iV('  ;i  l(';4:ir\'  to  AVilliaiii  .Mooic  niid 
l(';:;:icios  to  ciu-li  ot"  ]u<  I'liildrcii  cxccj)!  lOniiiia,  wlioiu  she 
ri<fhtly  descrilx'tl  ;is  (l:iu;j;lit('r  ot"  licr  iiopluMv.  Tlicn  slic 
l(>ft.  a  hotel  to  trustees  upon  ti'iist  (inter  alin)  to  ji:iv  ;iii 
animity  "  to  my  uophow,  Alexander  Duncan."  Alexander 
Duncan  was  in  tact  the  nephew  of  the  testatrix's  late  hns- 
liand.  Then  she  left  one  moiety  of  the  ])roceeds  of  her 
rc^i(hiarv  estate  in  trust  for  Alexandci-  |)uiu-an  for  life, 
then  for  his  wife  for  life,  and  on  the  deatli  of  the  sur\ivor 
n])on  trust  "  to  pay  and  divide  the  said  moiety  nnto  and 
anion<i"  all  my  own  n('j)hews  and  nieces  with  the  exception 
of  i\Iary  Ann,  the  sister  of  William  Moore,  share  and 
share  alike  " : — Held,  that  the  expression  "  my  own  ne})hcws 
and  nieces  "  restricted  the  class  to  persons  who  were  the 
lawful  nephews  or  nieces  of  the  testatrix,  of  the  whole  or 
half  blood,  to  the  exclusion  of  great-nephews  or  great- 
nieces  of  the  testatrix,  nephews  or  nieces  of  her  husband, 
a  daughter  of  an  illegitimate  son  of  a  sister  of  testatrix, 
and  all  other  persons,  though  some  of  them  might  have 
been  inaccurately  referred  to  in  some  other  part  of  the  will 
as  "  my  n(^])hew  "  or  "  my  niece." 

As  examples  of  cases  where  the  jirimary  meaning  has 
been  rebutted,  see  Seale-Hayne  v.  Jodrell,  [1891]  A.  C. 
304  ;  In  re  Gue,  [1892]  W.  N.  132,  and  the  next  article. 


Art.  13.- — Belationship  means  prinuirihj  Legitimate 
Blood  Belationsliip. 

(1)  Where  persons  are  described  by  terms  expres- 
sive of  their  relationship  to  some  other  person,  the 
description  will  be  held  to  include  those  only  who  are 
so  related  in  legitimate  kinship,  and  not  those  reputed 
to  be  so  related  in  natural  kinship,  unless  it  is  neces- 
sarily  implied     from    the   condition    of    things     with 
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reference    to  which  the   instrument  was  made,  or  it     Art.  13. 
appears  from  the  words  of  the  instrument  itseh',  that 
persons  reputed  to  be  so  related  in  natural  kinship  were 
intended  to  be  included. 

(*2)  The  condition  of  things  with  reference  to  which 
the  instrument  was  made  is  never  where  the  relation- 
ship is  through  the  father,  though  it  may  be  where  the 
relationship  is  through  the  mother,  sufficient  in  itself 
to  raise  a  necessary  implication  that  natural  relations 
born  after  the  execution  of  the  instrument  were 
intended  to  be  included  under  terms  expressive  of  their 
relationship. 

Paragraph  (1). 

"It  is.  of  course,  not  o[)en  to  dispute  that  the  won!  Authorities. 
'  relatives.'  according  to  its  natural  inter|iretatiou  if  there 
were  nothing  to  show  that  auotiiei*  nu'aning  was  to  be 
attributed  to  it,  would  not  include  those  who  were  what 
may  l)e  tcruicij  natural  Mood  relations,  liut  wliose  jiarents 
or  grandparents  were  nut  born  in  wedlock,  and  who, 
therefore,  were  not  in  the  eye  of  the  law  relateil  to  the 
testiitor.  l>ut  it  i-  not  disputed  that  if  the  testator  has  in 
the  j)rovisions  of  his  will  indicated  whom  he  considers  to 
be  '  relative^ '  in  the  sense  in  which  he  i>  s|ieaking  of 
relatives,  or  uicnihers  ot'  his  faniiiv,  you  arc  entitled 
to  look  sit  those  other  provisions  in  order  to  iiii(i|)i<'t  th'- 
word  'relatives'  as  nse(l  in  this  jiart  of  his  will""  ( yrr 
Lor.l     Ili:it-cm:i,i..    in     Sr,il,-I l,ui„r    v.    ./,>,/,■( I/,    [l«yi] 

A.  (J.  ;ioi.  ai  p.  ;')(i:)). 

"TIk-  rules  of  |;i\v  :ind  ol"  eon^triiclion  a|iplii-al)l<'  to 
this  <-a>e  are — lir-t,  that  a  gift  to  children  uieau>  a  ;;ilt 
to  tin-  lawful  <-hildren  of  a  lawful  niarria;:e,  Mnle-.s  (which 
is   the  -econd  ride)  there    lie  xiuieihing    whieh.  in   express 
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Art.  13,  terms  or  liv  what  ha-  liccii  caUcd  'necessary  im|iHeati()n 
shows  that  the  tiil't  is  to  ilh'uitiiiiato  cliiMreii  exclusivoly, 
or  to  illegitimate  i-hihlreii  to  ho  included  in  a  class  with, 
or  to  a  i'las>  ot'  illegitimate  children  who  ai-e  to  take 
conjointly  with,  another  cla>s  of  legitimate  children.  It  is 
a<:r(M'al)lc  to  ns  to  tind  so  clear  a  rule  laid  down  as  to 
what  is  meant  hv  'nocossarv  im|ilication '  as  that  which  we 
lind  in  Lord  1']i,im)N''s  judoinciit  in  the  case  of  W  ///.///.•mn  x. 
A(/it»i  (  ISi;; ).  1  V.  e^-  P,.  4:^2  :  that  is,  that  necessary  ini|)li- 
cation  means,  not  natural  necessity,  hut  so  strong'  a 
prohahilitv  of  intention  that  a  contrai-y  intention  cannot  he 
sui)posed  "  (per  James,  Jj.J.,  in  ('ri»>/:  v.  /////  (1^71), 
L.  H.  C  Ch.  ;U1.  at  p.  1515). 

"What  appears  to  ho  the  [irinciple  which  may  i'airly  Ijc 
extractod  from  tho  cases  upon  this  subject  is  this — the 
term  'children'  in  a  will  /D-imd  facie  means  legitimate 
children,  and  if  there  is  nothinfj;  more  in  the  will  tho 
circumstance  that  the  person  wliose  children  are  i-eterri'd  to 
has  illeoitiuiate  t-hildren  will  not  entitle  those  illegitimate 
children  to  take.  Put  there  are  two  classes  of  cases 
in  which  that  prnmi  fucie  interpretation  is  departed 
from.  One  class  of  cases  is  where  it  is  impossible, 
from  the  circumstances  of  the  parties,  that  any  legitimate 
children  could  take  under  the  bequest.  .  .  .  The 
other  class  of  cases  is  of  this  kind.  Where  there  is, 
upon  the  face  of  the  will  its(df  and  upon  a  just  and 
proper  construction  and  inter[)retation  of  the  words  used 
in  it,  an  expression  of  the  intention  of  the  testator  to  use 
the  term  '  children  "  not  merely  according  to  its  />riii>a 
facie  meaning  of  legitimate  children,  but  according  to  a 
meaning  which  will  ajjply  to.  and  which  will  include, 
illegitimate  children"'  (per  Lord  ("aiijns,  in  /////  v.  Croo/,- 
(187:1).  L.  H.  (■>  H.  L.  2(J5.  at  ]..  2.s;',). 

Meaning  of  By  legitimate  relationship  is  meant,  not  merely  relation- 

rXt'ionship.    ^l^ip  ^^hich  is  legitimate  by  the  common  law  of  England, 

but  also  relationship  which  would  not  be  legitimate  by  tho 
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ocuninon  law  hut  is  Icoitiinate  by  the  law  of  the  doinicilc  of  Art.  13, 
the  persons  so  relateil.  In  the  words  of  Kay,  J,.  '•  Tiie 
law,  as  T  understand  it,  is  that  a  bequest  of  personalty  in 
an  En*ilish  will  to  the  children  of  a  forei<iner  means  to  his 
legitimate  children,  and  that  by  international  law  us 
recognised  in  this  country,  those  children  are  legitimate 
whose  legitimacy  is  established  by  the  law  of  the  father's 
domicili'.  Thus,  anlt^  nati,  whose  father  was  domiciled  in 
(Tuernsey  at  their  birth,  and  subsecjuently  married  the 
mother  so  as  to  make  the  ante  nati  legitiuiate  l)v  the  law 
of  (Tuernsey.  are  recognised  as  legitimate  l)v  the  law  of  this 
coimtry,  and  can  take  under  such  a  gift "'  i^ln  re  Aiidros, 
A  ml ):>.■<  V.  A>i</i'<>.<  (1.S83),  24  Ch,  1).  (537,  at  p,  G  ■]{)). 
Ami  this  rule  applies  to  gifts  of  realty  a^  well  as  to  gifts  of 
personalty  (/;/  re  Greys  Trusts,  Grei/  v.  Stam/oi'd,  [1892] 
3  Ch.  88),  the  rule  of  Doe  v.  Vardill  (1835),  2  Cl.  &  F. 
o71  :  (18-40),  7  Cl,  &  F,  8'J5,  that  the  son  of  a  deceased 
jXTson  to  be  /le/r  at  late  must  be  legitimate  according  to 
tlie  common  law,  being  confined  strictly  to  inhauimice  ^i  ■ 
of  realty  (In  re  Goodmans  Trusts  (1881),  17  Oh.  D. 
2(](]). 

Where  the  donn'cile  is  in  a  country  where  there  is  no 
le.c  loci  as  to  legitimacy,  but  merely  a  personal  law  depen- 
dent on  the  rcdigion  of  the  ))arties,  the  court,  in  (he 
aljsence  (d'  <'\  idence  of  religion,  will  not  follow  the 
technical  rules  of  Fnglish  law,  but  a<h>j)t  a  \('ry  lilici.il 
construction  in  deciding  who  are  to  l)e  included  under 
terms  ex|»ressi\e  of  n-lationsliip  (/>'-//•/->//•    \.  ( hd,-  {  iS'ii) ), 

]..  n. ;;  \\  c  nuj. 

The  rule  that  in  construing  will-  and   deed>  rcdationship  liuK- hh  to 

I  •     ,.      I  I    I       •.  •        .  1    .  •         1  •      •  .  Iinitiinncy 

always   is  to  be  read    jegitunafe    reiationslnp  i^  not  now  so  ,„7„  ,.,,inxe(I. 

.strictly    observed    a~    it    (jn(;o    was.      Many    of  ibr   old.r 

decisions  have  been  ex|»resslv  overruled  or  dis>enled  Irom. 

Thus,  ill    In    re    W'al/.er,    Wally-r  \.  /.'il//,ns,  [\S\)1  ]    2  ('\i. 

23M,  Uo.MKU,  . I.,  declares   that    /{,t;d,>/    v.  .!/.<//*/ n/  (  I  K30), 

1   Uu.ss.  tV  .M  \  .  ."»>»l.  which    lay>  ilouii  thai   '"  w  luiiev  er   the 
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Art.  13. 


Rule  applies, 
save  where 
rclnitted  b\' 
surrounding 
circumstance' 
or  context. 


Examples  of 
rebuttal  by 
surrounding 
circum- 
stances. 


uciicral  (l('>('ri|iti<)ii  of  children  will  iiichiiic  k'nitimatc 
cliildrcii  it  cannot  also  lie  extended  to  illoiiitimate 
children  "  is  no  lono;er  jS,ood  hiw.  And  in  In  re  Dcakin, 
Slarkey  v.  E>ives^  [ISUi]  8  V\\.  oD.j,  Stiklino,  J.,  declined 
to  follow  ///  rr  Slan,U,'ii\-<  Estate  (IbOS),  ")  E(|.  liUii.  wjiich 
lield  that  a  o;il'r  to  an  ille<i"itiinate  person  tor  lite  and 
on  her  death  without  children  to  her  next  of  kin,  did  not 
])ass  to  the  jxTsons  who  W(Hild  lia\c  heeii  liei-  next  of  kin 
had  sIk;  l)een  legitimate,  and  which  has  since  been  over- 
ruled in  In  re  Wood,  Wood  v.  Wood,  [liHj2]  2  ('h.  'At. 
Anil,  independently  of  decisions  expressly  overruled.  th<' 
strong  tendency  of  recent  decisions  has  been,  in  the  words 
of  Kekewich,  J.,  in  In  re  Pdrker,  Parker  v.  Osborne, 
[1897]  2  Ch.  208,  at  p.  211,  "'more  and  more  to  open  the 
door  for  the  admission  of  those  born  out  of  wedlock,  and 
in  particular  to  sanction  a  construction  in  their  favour,  if 
it  can  fairly  be  extracted  from  the  language  of  the  will," 
or  it  may  be  added  if  it  is  fairly  suggested  by  the  sur- 
rounding circumstances. 

At  the  same  time,  the  rule  that  terms  of  relationship 
mean  prima  facie  legitimate  relationshij),  still  remains,  and 
is  to  be  applied  to  the  construction  of  all  written  instru- 
ments where  there  is  nothing  to  })revent  its  application. 
And  nothing  will  prevent  its  application  except  proof, 
either  arising  out  of  the  condition  of  things  with  reference 
to  which  the  instrument  was  made,  or  arising  out  of 
the  instrument  itself  that  illegitimate  relationship  was 
intended. 

A  good  example  of  the  condition  of  things  wliich  proves 
that  the  instrument  was  meant  to  ai)])ly  to  illegitimate 
relationshij)  is  given  bv  Lord  Caikxs  in  /////  v.  Crook 
(187:i;,  L.  U.  {]  H.  L.  2i]'>,  at  p.  283:  "Suppose  there  is  a 
bequest  'to  the  children  of  my  daughtci-  daiie."  .lane  being 
dead,  and  having  left  illegitimate  cliildivn,  Ijut  having  left 
no  legitimate  children.  There,  inasmufdi  as  the  testator 
must  be  taken  to  have  intended  to  benetit  some  children  of 


Chap.  II, — Relationship.  83 

his  iJau^^iter  June,  and  inasmuch  as  she  hail  no  children      Art.  13 
who  could  be  benefited  except  illegitimate  children,  rather 
than  that  the  becjuest  should  tail  altogether,  the  courts  will 
hold  that  those  illegitimate  children  are  intended,  and  they 
will  take  under  the  term  '  children.' "' 

Another  recent  example  of  a  condition  of  things  which 
proves  the  instrument  was  intended  to  apply  to  illegitimate 
relations  is  the  case  of  In  re  Deakin,  Starhey  v.  J\i/res, 
[1894]  3  Ch.  .Jtio.  There  a  testator  left  the  income  of 
his  estate  to  his  widow  during  her  life,  and  gave  her  power 
on  her  death  to  appoint  a  moiety  of  the  rorjin.';  among 
*•  her  relations."  The  widow,  as  the  testator  knew,  was 
illegitimate,  and  therefore  couhl  have  no  legitimate 
relations  except  her  own  issue,  and  she  had  at  the  date  of 
the  will  been  married  many  years,  was  forty-seven  years 
of  age  and  still  childless.  On  the  other  hand,  her  father 
and  mother  had  subsequently  to  her  birth  married  and 
had  a  family,  with  whom  she  had  been  brought  up,  and  by 
whom  she  was  treated  and  regarded  as  a  sister.  On  her 
death,  she,  being  still  childless,  appointed  by  her  will  a 
moiety  of  her  husband's  estate  to  her  brothers  and  sisters 
and  their  children — among  the  latter  being  one  who  was 
the  natural  chiM  of  a  deceased  sister  : — J/eld,  that  bv 
iM'ci'ssary  implication,  as  defined  by  Eluox,  ( '..  in 
WHIan.wii  \.  Adam,  siiju'a,  "wife's  relations"  here  iim-t 
have  Ix'cn  iiicaiit  to  iiicludt'  the  natural  relations  wlio 
would  have  been  her  legitimate  relations  had  she  been 
legitimate,  and  that  therefore  the  aj»|iointment  was  good 
a'*  to  these.  I'ut  Ar/^/.  fiirtliei.  i  li;ii  the  appointment  to  the 
natural  child  of  the  decease<l  >ister  was  bad,  since  there 
was  nothing  in  the  surrounding  circumstances,  or  nn  the 
face  of  th<!  will,  to -how  thai  it  wa- inlendi-d  l)Vllie  le-ialor 
to  includrr  the  natural  cliildreii  of  the  wife"-  relations 
among  the  wife's  relalion>. 

It    i-    inipo^-ilile    to    lay    <lown    anv    rule  as   to   what    l  he  KxampliH  nf 

...        I    •      I  ,«.    "•  •        !•         '•  -I  -w      •  ,    .irlillttul   1>V 

court    will   tliMiK   a  Humcient    Midicalioii    in    tlie    will    itsdi  ,.,„,,,.,^,     ' 
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Art.  13.       that  the  ti-.-tator  intciidiMl  to  incliulc  illc;^it iiiiatc  a-  well  as 
~^  Icgitimati-  rclatioii-  iimliT  a  term    ol    rrlat  i(iii>lii|i.      A    lew 

cxaiiijilcs  ot"  what  has  hccii  so  held  ina\',  however,  he  ^iveii. 
rile  nioth'ni  law  on  the  sul)jeet  inav  he  said  to  date  IVom 
/////  \.  ('rn,,h  (is;;)).  L.  \\.  r,  ll.  L.  l'i;.').  There,  one 
fl.  ( ".  wa>  the  widower  of  a  deceased  dau;^hter  of  the  testator. 
With  the  t(>stator's  consent,  he  went  throu^ih  tlu^  ceremony 
of  niarria;:,)'  with  .Mar\'.  another  dau^^liter  of  the  testator, 
and  at  the  date  of  the  will  Maiv  was  livino-  witli  him  a.s 
hi>  wife.  The  testator  in  hi>  will,  after  descril)in<;"  J.  ( '. 
as  Ids  son-in-law,  bequeathed  his  lea.seIioIds  in  trust  for 
•■  Marv  the  wife  of  J.  ( ■.,"  for  lite,  for  her  sole  and  se})arate 
use,  in(lei)endent  of  the  debts  or  control  of  "  her  present  or 
any  after  taken  husband,''  and  subject  to  certain  other 
trusts,  on  the  death  of  Mary,  "  to  the  child  if  only  one  or 
all  the  children  if  more  than  one  of  my  said  daufjhter 
Mary  0,  .  .  .  P.ut  if  there  shall  not  i)e  any  child  of 
niv  dau;j^^hter  M.  ( '.""  then  over.  ]\larv  ( '.  had  several 
children  by  d,  ( ".  durin;j;  the  testators  life,  as  was  known 
to  the  testator,  who  treated  them  as  his  ij^randehildren  :- 
JIeld,X\\:\\  the>e  children,  tliounh  iUei^it  iniate.  were  entitled 
to  take  under  the  eit't  on  their  mothers  death.  Lord 
( "AiitN'S,  in  his  judgment,  at  j).  2<SG,  says  :  '"It  a])])ears  to 
me  that  the  terms  'husband*  and  "wife."  'father*  and 
"mother.*  and  '  children,' are  all  correlative  terms.  If  a 
father  knows  that  his  dauiihter  has  children  bv  a  connection 
which  he  calls  a  'marriage'  with  a  man  wlioin  he  calls  her 
"husband."  termini;"  the  daughter  the  'wife'  of  that 
husband,  1  am  at  a  loss  to  understand  the  meaning  ot" 
language  if  you  are  not  to  imjuite  to  that  same  }>erson, 
when  he  speaks  of  the  'chihlren*  of  his  daughter,  this 
meaning,  that,  as  he  ternu'd  his  daughter  and  the  man 
with  whom  she  was  living  "wile"  and  "  husband,"  so  also 
he  means  to  term  the  offspring  born  of  that  so-called 
"marriage*  the  children,  according  to  that  nomeiiclatuic. 
That  is  all  that  vonr  lordships  have  to  find.  If  vou  find 
that  that  i^  the  nomenclature  use(l   bv   the  testator,  taking 
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bis  will  as  the  iliotioiiary  tVoni  which  you  are  to  find  the      Art.  13. 
nu'anino-  ot   the  terms  ho  lias  used,  that  is  all  which  the 
law,  as  I  understand  the  cases,  requires." 

In  SfaU'-Ihvinv  v.  JodrelU  [1801]  A.  C.  304,  the  will 
described  various  persons  not  legitimately  related  to  the 
testator  as  "  bis  cousins."'  and  subsequently  there  was  a 
residuary  tjit't  over  to  "my  relatives  hereinbefore  named": 
■ — IleliL  that  "hereinbetbre  named"  meant  not  hereinbelbre 
mentioned  by  name  but  hereinbefore  specified,  and  that 
the  illegitimate  persons  previously  described  in  the  will  as 
the  testator's  cousins  were  included  aniono;  the  "relatives 
hereinbefore  named." 

In  ///  re  J\u-ktv,  Parker  v.  (hborne,  [1897]  2  Ch.  1^08, 
the  testator,  after  giving  a  legacy  to  an  illegitimate  nephew 
of  his  wife,  under  the  description  of  '"  my  wife's  nephew 
]{..""  left  a  residuary  gift  to  his  wife's  "  nejihews  and 
nieces  "  equally  : — Held,  that  K.  was  included  in  the 
residuary  gift. 

In  In  re  Walker,  Walker  v.  Liitf/en^s  [1807]  2  Cll.  2:)i>, 
the  testatrix  described  G.  S.  A.,  the  illejritimate  daughter 
«>f  the  testatrix's  niece  M.  A.,  as  "  ^I.  A.'s  daughter 
G.  S.  A.,"  and  also  as  the;  testatrix's  '' grandniece."  By 
the  terms  of  the  will,  on  the  death  of  a  niece  leaving  issue, 
the  incoiii''  given  by  the  will  to  the  niece  during  a  certain 
periofl  wa<  to  go  over  to  such  nieces  issue.  M.  A.  tiied 
during  this  [teriod  : — //>  hi,  that  (1.  S.  A.  was  entitled  to 
the  iii<M»mc  during  tin'  rtniainder  of  it.  And  >ee  I/i  re 
,Snulter,  liedford  \.  Ihtnlu-.^  \VMY.\\  \  ('h.  j'.I.S.  and  In  re 
Kiddl,-.    C.nt   V.   K'nitle.    ri'.IO:.^    W.   \.   .SI. 

1' \lCA<;itAPH     (2). 

I  nd<  |t«'ndfntly  of  (piestions   of  eon^l  rnclion.  and  on    llir  Wliai  illc^-iti 
ground    that    it    is   contrary    to    th.'    pulicv    nl    tin-    law    ,^j  """'•  •■'"•'l'«'" 

'^  .  I  .  ,  ,111  liikr, 

permit    such   gifts,   gift>    ma  |e   expressly    or    by    neeosarv 
ini|)li'aii(»n    to    iMe;:il  iniati-    jn-r-on-    not     begotttMi    at    the 


'"^ti  Pai;i'   I  L- -  I)i-:sc'i;ii'i'ii'N  (i|-   Uonkks. 

Art.  13.  time  tlic  will  (ir  (iced  como  into  opcriil ion  that  i>.  at 
tile  (lato  ot"  cxofutioii  ill  the  case  of  a  ilccd.  or  tlici  death 
of  the  tcstatoi-  in  the  cax'  of  a  will  arc  \(ii(l  (  Croo/:  v. 
/////  (lS7('i ).  ;irh.  I).  77."')).  This  i-  iin|Hni;mt  when  the 
<rih  is  made  to  the  ill(';i,it iiiiatf  persons  a-  a  fliiss — -as  "  ta 
( ".  n.'s  cjiihlrcn  hooottcii  or  to  ix'  b('<i<)tt('ii  on  tlio  hody  of 
A.  !'.."  As  will  ])('  seen  in  tlic  caso  of  a  ^ift  sitcli  as  tliis, 
it"  ( '.  I),  were  niarricil  to  A.  F>..  and  the  cnjoyMicnl  of 
the  ^ift  were  jtostponcd,  all  the  children  horn  hefore  the 
^itt  took  etiec't  in  enjoyment  nii<;ht  participate  in  it.  See 
p.  105,  infra.  But  if  G.  D.  were  not  niairied  to  A.  B.^ 
only  the  illeo;itiniate  children  horn  and  (suhject  to  what 
follows)  those  en  ventre  fa  mh-c  when  the  will  oi-  di^ed 
came  into  operation  could  take,  whether  the  ^ift  was 
immediate  or  postponed. 

Example  of  A  recent  example  of  the  exclusion  of  after-born  illegiti- 
mlgkimau-  '"'"^^^  children  where  after-born  legitimate  children  would 
children  fake  is   fn  re  Harrison,  Ifarrisov  \.  Iliaxon,  [l>Si»4]   1  Ch. 

excluded.  •'»^^1-  There  the  testator  h-l't  the  income  of  jiart  of  his 
estate  to  his  daughter  A.  J.  H.  for  life.  He  described 
A.  J.  H.  as  the  wife  of  J.  H.,  although  to  his  knowledge 
she  was  not  legally  d.  H."s  wife.  d.  11.  having  ])reviously 
l)een  married  to  a  sister  of  hers,  then  deceased.  Upon  the 
death  of  A.  J.  H.,  the  rorjnis  of  the  gift  was  directed  to 
be  divided  among  lier  cln'ldren.  At  the  date  of  the  will. 
A.  J.  H.  had  one  child  l)y  d.  H.  After  the  testator's  death 
she  had  two  more  children  l)y  d.  H.  -.--Jleld.  tliat  though 
it  was  clear  from  the  terms  of  the  will  and  the  condition  of 
things  with  reference  to  which  the  will  was  nuide.  that  the 
testator  intended  all  A.  J.  H.'s  children  by  d.  H,  to  take, 
and  though  under  the  gift  if  A.  J.  H.  had  contracted  a 
valid  marriage  and  had  legitimate  children  after  the 
testator's  death,  thev  would  take,  yet  tlie  illegitimate 
children  born  after  the  testator's  death  wer<'  excluded, 

Paragrajih  2,  however,  deals  with  a  different   point,  and 
one  which  can  onlv  arise  in  the  case  of  iiifts  made  bv  will. 
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That  point  is.  whcrlier  illeoitiniate  chiUlren  begotten  after  •^^-  ^^ 
the  will  wa?  made.  l)ut  before  it  came  into  operation,  can 
take  under  a  gift  to  children  as  a  class  ?  It  seems  to  be 
clearly  settled  that  where  the  gift  is  exj)ressly  to  reputed 
children  by  a  particular  person  afr(M--l)orn  children  so 
reputed  will  take,  whether  they  are  described  by  their 
relationship  to  the  natural  father  or  mother,  provided,  in 
case  of  the  father,  he  has  before  the  will  came  into 
operation  acknowledged  them  as  his  children. 

Thus,  in  Orrleston  v.  FuUahce  (1874),  9  Ch.  147,  a 
te>tator  made  a  bequest  to  his  reputed  children  (•.  and 
E.  and  all  other  children  whom  he  might  have,  or  be 
reputed  to  have,  by  M.  L.  (his  deceased  wife's  sister), 
then  born  or  thereafter  to  be  born.  A  third  child,  of 
whom  31.  L.  was  enceinte  when  the  will  was  made,  was 
born  durino;  the  testator's  lifetime  but  after  the  date  of 
the  will  : — Held,  that  the  third  child  was  entitled  to  share 
in  the  bequest.  In  In  re  Goodwin.'^  Trust  (1874), 
17  Kq.  ;>!.">.  Jessel,  M.R..  interpreted  this  decision  as 
meaning  that  '"  a  gift  by  a  testator  oi-  testatrix  to  one  of 
\\U  or  iier  children  by  a  particular  j)erson  is  perfectly 
good  if  the  child  has  acquired  the  reputation  of  being  such 
a  child  as  deserii)e(|  in  the  will  bet'ore  the  death  (»f  the 
totator  or  testatrix.*" 

A-  pointeil  out.  however,  by  ('(•iToN.  L..I..  in  In  re 
linlhin.  Jiv.nn,  V.  liolton  (188(]),  ;51  ch.  I».  .")12.  at  y.  :)52, 
( frrle.sfon  \.  FiilLdnrf.  .<iif>r<i.  "leaves  untouched  the  rule 
that  there  <-annot  be  a  valid  gift  t(»  a  future  illegitimate 
child  described  onlv  bv  reier<'nce  to  pateniil\."  The  gift 
there  was  not  !(»  a  ••liilil  liut  to  a  re|iiiird  child  ol  the 
testator,  and  all  the  cotuM  decided  was  that  a  child  who 
wa>  begotten  at  tin-  date  of  the  will  and  was  before  the 
t<-latoi'-  death  hi~  acknow  |e(l;_'cd  child,  wa^  lii^  re|iiite(| 
chilli  within  the  meaning  of  the  will.  Where,  howcxer, 
the  gift  is  to  the  '"idiild"  of  a  man  thec<iiirt  will  ne\er 
hold  that  -iirroiindin;;  ciicimi-ianco  are  sulli'icntly  -lr«»ng 


8tS  l*AKi-   !1. — Desckh'I'ion  ov   Donkes. 

Art.  13.  \{)  ciialilc  the  (•(UiiM  to  drciilc  lli.it  1)\'  iiccc-sa  r\  iiii|ili(':it  ioii 
tiiliirc  illi'M  it  iiiiiii,.  cliilih-cii  wci'c  iiitrmlcil  io  lie  incliiilcd 
ill  the  i;iri. 

Tlili<,  ill  //I  rr  /yo/loii.  livotvii  v.  Ii()ltiiii,(  I.S.S,")).  ;;i  ( 'li.  J). 
nil',  tlic  t'licts  were  :i>  follows:  TIh'  testator  had  <i;oii(' 
tiii'otii^ji  ilic  (•(■rcnionv  of  iiiarria^c  with  .1.  ( '..  who  hail 
prcviuiisly  Ix-cii  married  to  (J.  i>.  The  testator  knew  that 
there  \ver(>  doubts  as  to  wliethor  (J.  1>.  was  dead,  and  a>  a 
matter  of  tact  (J.  !>.  was  fotuid  to  he  li\iiit;  alter  ilie  testa- 
tor's death.  Consequently  the  testator's  ehildreii  hv  •!.  < ". 
were  illegitimate.  The  testator,  in  his  will,  deserihed  .).('. 
as  "  his  dear  wife."  He  left  her  a  life  interest  in  his  estate, 
and  subject  thereto  the  estate  was  to  be  divided  e(|ually 
between  "all  and  every  my  child  or  children."  In  th(» 
t2;ift  to  the  children,  it  will  be  noted,  there  was  no  refer- 
ence to  their  being  his  children  by  .J.  ( '.  At  the  date  of 
the  will,  the  testator  had  no  children  by  d.  ( '.,  but  before; 
his  death  she  became  enceinte  of  a  child  who  was  born 
after  the  testator's  death.  The  court  held  that  this  child 
could  not  take  under  the  gift  to  all  and  e\cry  the  testator's 
child  or  chiUlren. 

This  decision  was  followed  in  ///  /v-  Slhur,  l'i)liiii.<()n  \. 
Shau\  [1894]  2  (^h.  "t'.\.  and  in  ///  rcdii  Horlu^l ,  M<in.<cll  \. 
Allen,  [1901]  2  Ch.  4-11.  The  latter  was  a  very  strong 
case.  A  testatrix  bequeathed  her  residuary  estate  in  trust 
(among  others)  for  the  children  of  her  nephew,  being 
daughters  who  attained  the  age  of  twenty-one  years.  At 
tlui  date  of  the  will  the  nej)hew'  was  living  with  a  woman 
who  was  his  reputed  wife  and  whom  the  testatrix  believed 
to  be  his  wife,  but  in  fact  he  was  not  married  to  hei-.  The 
nephew  had  two  daughters  bv  his  i-e|iuted  wife  at  the  date 
of  the  will,  and  sub-eqiiciitl\-  had  a  lliii'il  ijaiigliter  liv  her, 
who  was  born  before  the  death  of  the  testatrix  :  IL4d, 
that  the  third  dauijhter  was  not  entitled  to  share  in  the  <iift. 

There  are  two  grounds  gi\-eii  for  these  decisions.  The 
first  is  that  an  illegitimate   child  cannof   take  under  a   <rift 


CnAP.  II.     Relationship.  89 

to  children  unless,  in  the  words  of  .Iamrs,  L.J..  in  Crook  \.      Art.  13. 

Jlill  (1871),  L.  ]{.  (■)  eh.  ;m.  at  J).  ;U5,  '"there  is  so  strono; 

a  ])rol)al)ility  ot"  intention  to  include,  or  not  to  exclude,  the 

children  in  cjuestion  as  that  a  contrary  intention  cannot  be 

supposed.*'    Another  ground  is  that  stated  by  Cotton,  L.  J., 

in  ///  re  Bolton,  Brown  v.  Bolton  (1880).  31  Ch.  D.  542,  at 

p.  552,  '•  to  ascertain  whether  a  child  is  the  testator's  child 

we  should  have  to  inquire  into  circumstances  which  the 

law  does  not   permit  to  be   iiuiuired  into  " — that  is.  the 

actual  paternity  ot"  the  child.     It  is  difficult  tor  an  ordinary 

mind  to  see   how  either  ot  these    ijrounds    applies    more 

tjtronijly  to  after-l)orn  children  who  are  acknowledged  by 

their  father  than  to  previously  born  children  not  identified 

l)y  name.     However,  the  second  ground  does  not  apply  in 

the    case    ot"    relationship    described     1)V    uiatcrnitv.    and 

-accordingly  the  after-born  illegitimate  children  so  described 

are  admitted  to  claim  under  a  gift  to  her  children  more 

freely  than  those  described  l)y  reference  to  their  paternity. 

See  ///  rr  I  last!,' .■<   TrNst.'^  (1887),  '^'j  ( 'li.  J).  7  2.S. 

Tliu-.  ///  t/w  Estate  of  Sarah  Fro,ile;i.  [1*105]  P.  lo7, 
an  unmarried  woman  by  her  will  made  in  187G  left  her 
property  in  trust  tor  all  the  children  who  might  "  belong 
to  "'  her  at  the  date  of  her  death.  in  l.S7<S  she  gave  birth 
to  an  illegitimate  child  who  survived  liei-  :  Held,  that 
the  child  was  entitled.  And  see  ///  re  Lorrlaml,  Lorrlaml  v. 
Lnn-land.  [UMM;]   1  Ch.  5  12. 


Aur.  11.      Wlure  "  Ifmue  "  is  to  hr  read  "  Cliildreii." 

Pri/nd  facie  the  term  "  issue  "  of  a  certain  person 
includes  all  such  person's  lineal  descendants.  But 
the  teiin  may  be  restricted  by  tb«'  cnntcxi  f>\'  tlu; 
instrument  so  as  to  inchuh;  only  tlic  cliildnn  of  such 
person  ;  and  will  be  so  restricted  where  in  the  case  of 
an  original  gift  the  person  whose  *'  issm;  "  is  spoken 
of,   or,   in  the  case  of   a  substitutional   gift.  tb<'  lirst 


iM)  P.\i;t   II. — Desckiition  (U--  Donees. 

Art.  14.     taker,    is   described    as    the    "  parent,"    "  father,"    or 
"  mother"  of  the  "  issue." 

Authoiitius.  *•  Although  if  is  true  that  among  lawyers  'issue'  is 
generally  taken  to  mean  descendants,  we  must  not  allow 
ourstdvcs  to  l»e  misleil  1)V  that.  We  must  not  start  with 
any  predis[)Ositioii  to  read  the  word  in  that  way,  hut  we 
must  look  at  the  will  and  ti-y  and  see  whctlici-  the  testator 
has  shown  what  he  meant  when  he  used  the  word.  The 
word  '  issue  "  is  said  to  have  a  tlexil)l(>  meaning — it  may 
mean  '  children '  or  it  may  ukmu  descendants  of  any 
degree.  There  is  no  hard  and  fast  rule  "  (^pev  Lindley, 
L.J.,  in  In  re  Birks,  Kenyan  v.  Birkf,  [1900]  1  (Jh.  417, 
at  p.  418). 

'■  Of  course,  if  the  word  '  issue  *  is  used  in  a  general 
sense,  it  must  liave  the  larger  nuMiiing  of  '  descendants ' 
given  to  it  ;  hut  it  may  be  gathered  from  a  will  in  a 
particular  case  that  the  testator  meant  the  word  to  have  a 
more  restricted  meaning,  or  that  in  one  place  he  intended 
it  to  have  a  restricted  meaning  and  in  other  places  the 
wider  "  (^per  Romer,  L.J..  ihid.^  at  p.  420). 

The  rule  of  interpretation  by  which  "  issue  ''  is  to  be 
read  as  " children,"  where  the  ])erson  whose  "issue"  are 
in  question  is  described  as  the  "  issues  "  ])arent,  is  usually 
called  the  rule  in  Sihley  v.  Perry  (1802),  7  Yes.  522, 
though,  as  James,  L.J.,  points  out  in  Ralpli  v.  Carrick 
(1879),  11  Oh.  D.  873,  at  p.  Siy2,  it  is  rather  Pruen  v. 
Osborne  (1840),  11  Sim.  132,  which  decided  it  ;  but  it  is 
only  one  of  many  circumstances  whicli  may  be  sufficient 
to  restrict  tiie  meaning  of  "  issue  "  to  eliihh-en. 

Thus,  in  In  re  Birkx,  .<uj>ra,  there  were  twelve  distinct 
legacies  containing  iiifts  over  to  the  "issue"  of  legatees 
dying  in  the  testator's  lifetime.  p]xcej>t  in  the  case  of  the 
eleventh  legacy,  the  gift  over  in  each  contained  words 
clearly  restricting  "  issue  "  to  "  children."  In  the  eleventh 
case    the    gift  over  to    "  issue "    contained    no    words    of 
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restriction    wharovcr  :- -/AV(/.    reversing    the    tlecision    of     Art.  14. 
Kekewich,  J.,  tluit   in   the  ehnenth  legacy  "issue '"  nuist         ~^ 
also  be  read  "children."      (\j'.  In   n-    WtiiiuJi.   WaiKih  v. 
Ci'/ppa,    [liH);i]     1    C'h.    741,    where    the    word    was    not 
'•  issue  "   hut  "  heirs." 

But  tile  rule  will  not  \h'  iipplicd  where  the  gift  is 
substitutionary  and  the  i)ers()n  described  as  parent  is  not 
the  original  legatee.  Thus,  in  I^alph  v.  Carrir/c,  supra,  a 
share  of  a  testatrix's  estate  was  given  "  to  the  chiUlren  of 
my  late  aunt  Mrs.  AVingate  equally  among  tlu'ni,  the 
de-cendants  (if  any)  of  those  who  may  have  died  being 
entitled  to  the  benefit  wliieh  their  deceased  jiarcnt  would 
have  received  had  he  or  she  been  then  alive  "  : — Jleld, 
that  "  descendants  "'  is  not  as  flexible  a  word  as  '•  issue,"  but 
that  even  if  Mrs.  Wingate's  children's  "issue"  had  been 
referred  to,  the  substitutionary  gift  would  not  have  been 
restricted  to  their  children.  And  see  Berty  v.  F/'s/ier, 
[1903]  1  1.  K.  4^4. 


(    i>2   ) 
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CLASSES. 

AKT.  I'A(;E 

15.  —  Description  of  a  rluss       -          ------  U2 

16. — Gift  siihjirt  to  ((  poirer  of  tii'lrttiott   -----  !)i") 

17. — Gift  to  irroiiijlij  <')i>i)nenited  I'ldss     ...         -         -  <(i> 

18. — Periixl  of  di!<tril>iitio)t  (Ohoikj  riass  -----  \(\2 

lit. — A.sceHainment  uf  chis.-i  iiJk'ii' (jift  is  sjti'rlfir       -         -         -  1()4 

20. — Ascctininmcnt  of  ihiss  irlurr  i/iff  is  iinnr'tl       -         -          -  1((5 


Art.  15. — Descripfimi  of  a  Class. 

A  GIFT  is  made  to  a  class  when  (whether  the  donees 
are  individually  named  or  not)  it  appears  from  the 
instrument  of  gift  : 

(1)  That  they  are  to  take  as  persons  coming  within 

a  general  description  {i.e.,  as  a  true  class)  ;  or 

(2)  That  although  one  general  description  will  not 

cover  the  donees,  yet  that  the  donor  intended 
them  to  take  not  as  individuals,  but  as  mem- 
bers of  a  body  of  persons. 

Ill  l\l,i,ish„rii\.  \V<dt,','.  [I'.IOI]  A.  C.  1.S7,  Lord  Davky, 
ill  iliscii<>in;^  wliat  is  mciiiit  by  a  class,  says  (at  p.  \\)'l)  : 
"  I'rimd  facie  a  class  gift  is  a  gift  to  a  class  consisting  of 
persons  who  are  included  and  coiniirrlicndcd  under  some 
general  description  and  hear  a  certain  relation  lo  the  testa- 
tor .  .  .  But  it  may  be  none  the  less  a  class  l)ecause  some 
of  the  individuals  of  the  class  are  named.  For  example, 
if  a  gift  is  made  to  'all  mv  nephews  and  nieees  inchiding 
A.,'  or  if  a    gift   is  niaile  '  to  (  '.  and  all  (itlier  niv  ne|)]ie\vs 
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and  nieces,*  each  of  rliDM'  would  he  a  class  gift.     Stanhopes     Art.  15. 

Case  (1850),  27  Beav.  201,  is  an  cxainplc.     .     .    .     There 

may  also  be  a  composite  class,  such  as,  tor  instance,  children 

ot"  A.  and  children  of  13.:  that  would  he  a  good  class.     Ou 

the  other  hand,  a  gift  to  A.  and  all  the  chiUlren  of  B.  is,  in 

my  opinion,  not  a  class  gift.     .      .      .     But  it  is  perfectly 

plain  that  a  gift  in  this  form  may  be  a  class  gift,  if  there 

is  to  be  found  in  the  will  a  context   which  will  show  that 

the  testator  intended  it  to  lie  a  class  gift." 

In  Be   C/ut,>lins    Trasfs  (186:5),  12  W.  B.  147,  8ir  W.  -M'-^ming  ..f 
,         ,,  ,.  ,  .  '•  taking  as  a 

r.  \\  GOD,  \  .-C,  says  that  a  gift  to  a  class  is  "a  gitt  to  dass."' 
one  set  of  persons  all  tilling  one  common  character  or 
holding  some  definite  position,  and  a  gift  to  a  number  of 
residuary  legatees  does  not  thereby  constitute  them  a 
class."  The  first  part  of  this  definition  is  hanlly  accurate. 
The  principle  laid  down  by  Sir  J.  Bomilly,  in  Re  Stan- 
hope's Trusts  (1859),  27  Beav.  201,  and  approved  by 
Chitty,  d..  in  Re  Jackson,  Shiers  v.  Ashu'orth  (1883), 
2.")  ( 'li.  I).  1112.  i-  iiioi-c  in  accordance  with  the  decisions, 
namely,  tiiat  a  tcstatoi-  ((luld  make  a  gift  in  effect  to  a 
class  if  from  the  turni  t.t  the  gift  it  ajtpears  that  the 
legatees  are  to  take  as  a  clas>.  In  other  words  the  (pie>- 
tion  alwavs  is,  how  did  the  donor  intend  the  donees  to 
take,  as  disclosed  liy  the  instrument  itx'lf?  if  he  intended 
them  to  take  as  indi\  idiial-.  e\cn  tliougli  they  all  cuinr 
within  one  general  desci"iption — as  "my  sons  John  (ieorge 
and  Thomas"  -then  lliev  take  a>-  iiidi\  idiials  {  Or/nnl  \. 
Orj'nnl.  [1903]  1  I.  K.  121).  If  (.11  ilie  .itliei-  hand  \u- 
intended  them  to  take  a>  a  cla-^.  even  tlii)ii;^li  they  do  not 
all  come  within  one  general  ilocript  ic»n  a-  •"  the  children 
ot'  A.  and  r>.  respectively'* — they  will  take  :i>  a  cla-> 
(Fletrhr   V.    I'lelrh.'r   (1«.S2),  '.•    L.    K.    Ir.    .'.Ol)  :  and   mm- 

L<lilil  Liliruli,  V.  I'rUuUn  (  I.StU),  lO  \e>.  hit'.j.  See  /\/'„<IS- 
liiii'ii  \.  H  iilli  i\  siijini,  and  '/.  //'  /<'  I  riiii,  Lnnlitii  \. 
Inifrani,  [IIMMJ  1  ('Ir.  .",2.  and  i'aprs  v.  Ihilloi,  (l|t(l2). 
.s<;   L.  T.  12'.l. 


i»4  I'aki'  II.— Dkscuii'Tion  of  Donkes. 

Art.  15.  Tim-,  the  mere  I'xclii-ioii  l»y  ikuiic  ot' a  iicrson  or  jkm-soiis 

who  would  otlicrwi-c  Ix-loii^-  to  tlir  cla-s.  will  not  prevent 
i!'w.i,wi".m'',>V'  the  ui*'^  lu'inu'  const  rued  as  a  <iilt  to  a  cdass.  In  h/nioiid  v. 
person,  rioiiii-  JJostock  (l^To),  10  Ch.  1 ).  3'))^,  the  nit't  was  to  the  testa- 
nation  (Iocs  ,  .  »  1  1  ij  1  •  1  •  u  \  r  •  A 
not  prevent     tnx  s  husband  s  nephew  s  and  nieces      wlio  were  livmo;  at 

donees  taking  ^]^j,  ^i,„p  q^'  j^jg  decease,  except  A.  and  B."  : — J/cId,  that 
as  a  class.  .  ,  ,  *      i  t  /->  w; 

thi.s  was  a   n;itt  to  a  class.     And  see  In  re  <  ozens.  Miles  v. 

Wilson,  [190:i]  1  Ch.  138.  Again,  tlie  inclusion  hy  name 
of  one  who  would  be  included  if  he  were  not  named,  does 
not  make  a  gift  to  him  and  the  others  of  the  class,  not  a  gift 
to  a  class  {Re  Allen,  Wil.sou  v.  Alter  (1881),  -44  L.  T.  240). 
The  rea.son  given  by  Jessel,  M.R.,  why  the  inclusion  nomi- 
natim  should  not  make  the  gift  a  gift  to  an  individual — 
that  the  inclusion  in  such  cases  is  probably  due  to  some 
doubt  in  the  testator's  mind  as  to  the  legitimacy  of  the 
person  included  (ibid.,  p.  241) — would  go  to  show  that 
the  inclusion  nominatiin  of  a  person  not  a  member  of  this 
class  would  not  make  a  gift  to  liini  and  the  class  a  gift  to 
individuals,  since,  if  the  person  included  was  illegitimate 
in  fact  he  would  not  be  a  member  of  the  class  {sujrra, 
p.  76).  And  that  has  been  decided  in  Porter  v.  Fox  (1834), 
6  Sim.  485,  where,  however,  the  construction  was  helped  by 
the  context.  As  a  rule,  however,  under  a  gift  to  "  A.  and 
the  children  of  B.,"  (or  in  like  words)  A.  and  the  children 
of  B.  will  not  take  as  a  class  (In  re  Featherstone' s  Trusts 
(1882),  '1'2  Ch.  D.  Ill  ;  In  re  Venn,  Lindon  v.  [n<iram, 
supra,  and  cf.  Kekeicich  v.  Barler  (1903),  88  L.  T.  130). 
Namin>'  ^he  naming  of  tlie  persons,  who,  at  the  time  the  instru- 

persons  wlio    ment  was  made,  constituted  the  class,  will  not  prevent  such 

constituted  •  i     i   -j  •       i  ^i         ii        i 

(lass  at  date  persons  takmg  as  a  class,  provided  it  is  clear  that  tne  donor 
of  mstru-  intended  that  they  should.  Thus,  in  la  re  Jackson,  Skiers  v. 
Aslmorth  (1883),  25  Ch.  D.  162,  the  testator  left  the  residue 
of  his  property  in  trust  for  "my  son  (J.,  my  daughters  L.  M., 
A.  and  F.,  and  such  of  mv  child  or  children  if  any  here- 
after to  be  born  as  shall  attain  the  age  of  twenty-one  years 
or  marry  in  equal  shares  as  tenants  in  common  but  subject 
as  to  any  share  of  any  daughter  to  be  born  to  the  trusts 
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followino-,""  the  share  of  such  daui^htei-  bein<i"  .settled.  At  Art.  15. 
the  date  of  the  will,  the  testator  liad  one  other  daughter 
livino-  besides  those  mentioned  in  the  will,  but  no  other 
children  were  afterwards  born  to  him  : — Held,  that  the 
five  named  children  took  as  a  class.  See  Re  Stanhope's 
Trusts  (1859),  27  Beav.  201,  and  rf.  In  re  Stans/ield, 
Stansneld  v.  Stansfield  (1880),  15  Oh.  D.  84,  and  In  re 
Smith's  Trusts  (1878),  9  Ch.  D.  117). 


Akt.  10. — Gift  subject  to  a  Poiver  of  Selection. 

1.  Where  under  a  gift  or  trust  a  power  is  given  to 
select  the  members  of  the  class  who  shall  take,  then  if 
there  is  a  clear  intention  to  benefit  the  class  in  any 
event,  the  gift  or  trust  will  be  held,  in  so  far  as  the 
donee  of  the  power  fails  to  exercise  it,  to  be  a  gift  or 
trust  in  favour  equally  of  all  members  of  the  class  who 
were  in  existence  at  the  time  the  power  should  have 
been  exercised. 

'1.  X  specific  gift  over  on  default  of  selection  is 
sufficient  to  show  that  there  was  no  intention  to 
benefit  the  class  even  when  such  gift  over  is  void. 

"It  is  jierfcetly  elrar  that  wlicic  there  is  a  mere  |i()\vei-  Autlioritics. 
of  disjio.sing,  and  that  |i()\vcr  i-  not  e.xeeuted.  the  court 
cannot  execute  it.  It  is  eijually  clear  that  wherever  a  tru>t 
i.s  created,  and  the  execution  of  that  tni>t  lail-  liv  thi-  deatli 
of  the  trustee,  or  Ijy  accident.  tlii>  cciurt  will  e.xeciiic  the 
tru.st.  One  (piestion  therefore  is.  whether  jtlie  d(»ne<'  of 
tlu!  power]  had  a  tru«t  to  execute  or  a  im  re  power  "  (/'<■/■ 
Lonl    El.DoN.  ( '..   in     l>rnif,,    \.    ///./r/.v  (  l.S(i;')).  ,S    \'e>.    .')(;i. 

at  ji.  570). 

*'  Vou  niu>t  find  ill  the  will  an  iiiiliealioii  that  the 
tcstiitrix  did   intend  the  c|a-~  or  -onie  nf  the  cla--  to  take 
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Art.  16.  int(>ii(l(Ml,    in    fact,    that    the   jiowcr  should    Ijc    rciiardcd 

as  in  till  nature  of  a  trust — only  a  power  of  >(deetioii 
heine-  Miveii  a-,  foi-  example,  a  ;i;ift  to  A.  for  life  with  a 
eil't  over  to  >ueh  of  a  class  as  A.  shall  apjioiiit  "'  (  /'/-r 
HoMEit,  .1..  ill  //,  /v  ir^Wr.s-'  SeftlcDU'iit,  []«D7]  1  Ch.  2.s:i, 
at  ]).  2'.i2). 

A  gift  ovoi-  'riii>  rule  i>  often  stated  in  such  a  way  as  to  sue-;.;('st  that 

on  (let.iiilt  (.t  ^]|^,  mere  "ifant  of  a  power  to  api)oin1  a  fund  ainoii"-  a  class 
notnecessary.  amounts  to  an  implied  eij't  of  the  fund  to  the  class  in 
default  of  appointment,  unless  fjiere  is  an  express  oift  over 
on  that  evei'.t.  This  is  not  so.  To  make  the  erant  of  a 
]u)wer  iinplv  a  eit't  to  tlic!  class,  there  must  he  a  clear 
int(Mitiou  to  henefii  the  class,  and  the  ])ower  must  amount 
to  a  mere  ])ower  to  sol(»ct  the  members  of  the  class  who  are 
to  benefit.  In  other  words,  the  intention  of  the  donor,  as 
it  ai){)ears  from  the  instrument,  must  be  to  create  a  trust 
in  favour  of  the  class  eenerally.  <;ivine;  the  donee  of  the 
power  a  discretion  as  to  which  members  of  the  class  shall 
take.  Then,  if  the  discretion  is  not  exercised,  the  trust  in 
favour  of  the  class  takes  etfect,  and  all  members  take 
e<[ually. 

The  onlv  importance  of  a  gift  over  in  default  of  appoint- 
ment, is  that  the  existence  of  such  a  <^ift  over  rebuts  anv 
inference  the  court  might  be  inclined  to  draw  from  the 
words  of  the  instrument  as  to  an  intention  to  benefit  the 
class  generally  (  Goldrin(j\ .  Inwood  (1801),  3  GifiF.  131)).  In 
this  connection  it  may  be  noted  that  a  residuary  gift  is  not 
a  gift  over  in  default  of  appointment  for  this  purpose  {In  re 
Brierleij,  Brievley  v.  Brierley  (1894),  43  W.  J{.  'M\).  And 
that  if  there  be  a  gift  over,  the  inference  of  an  intention 
to  benefit  the  class  is  rebutted,  even  though  the  gift  over 
is  void  [Jie  Spracfue,  ^file>/  v.  Cajie  (1880),  43  L.  T.  230). 

Examples  ai        In  the  following   cases,  the  court  held  that  a  general 

cases  where     jutc-ntiou  to  benefit  the  class,  was  sufficiently  indicated  : 

heW  "olpply.  In  Brow),  v.  ///^/y.s'  (ITDi)),  4  Yes.  708  ;  (1803).  8  Ves.  501, 

where  the  limitation  was '"  to  such  children  of  A.  a>  15.  shall 
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think  most  deserving  or  to  the  children  of  C."  In  Art.  16. 
Burt'oiuih  V.  Philco.v  (18-1()),  5  My.  &  Cr.  7o,  where  thi' 
limitation  was  to  the  two  children  of  the  testator  for  Hfe, 
and  if  they  hoth  died  without  hiwful  issue,  tlien  the  sur- 
vivor was  to  have  power  to  iHspose  by  his  will  of  the 
[irojierty  "  amongst  my  nephews  and  nieces  or  their 
children  either  all  to  one  of  them  or  to  as  many  of  them  " 
as  the  surviving  child  should  think  proper.  In  Re  Siisanni 
(1877),  47  L.  J.  Ch.  6i),  the  limitation  was  to  A.  and  B. 
for  life,  and  for  such  descendants  of  C.  as  B.  should  by 
will  appoint.  Ln  Lonamore  v.  Brown  (1802),  7  Yes.  124, 
where  the  limitation  was  to  the  testator's  brothers  and 
sisters  or  their  children,  in  such  shares  and  proportions. 
and  at  such  times  as  the  donees  of  the  power  should  think 
Ht.  In  all  these  cases  in  default  of  appointment,  the  t'und 
was  held  to  go  to  the  class  intended  to  be  bcnetited,  in 
equal  -hares  per  capita,  and  the  class  was  held  to  consist 
of  all  the  objects  mentioned,  whether  these  objects  were 
joined  by  a  conjunctive  or  disjunctive  conjunction.  Thus, 
in  Loivjinore  v.  JJrown,  supra,  the  class  was  composed  of 
all  the  testator's  lirothers  and  sisters,  or  their  children. 

In    the   following  cases   the   court    held   that   a    general  Kxampk-s  of 
intention  to  uenent  the  class  was  not  sufiiciently  indicateil.  ^.^^l^,  ^.^^  i^.i,) 
In    J/ealt/   v.   Jjomwri/    (IS '/J),  3   Ir.   (_'.    L.    K.    2i;5,    thctol.r 

....  ,     "  1  ^  ^  •  !•   •  •    1     <'X»'luili'il. 

limitatKJii  was  to  the  testtitor  s  daughter  lor  lite,  with 
power  by  dee<l  or  will  to  (lisj)osc  of  the  freehold  to  and 
among  her  children  with  no  gift  over  in  d<'tault  of  appoint- 
ment. In  ///  /■'-  Weekes'  Settlentciit ,  .■<iijnii.  \\u'  liniitiitiun 
wa<  to  the  Ini.-banil  of  the  testatrix  lui'  life,  "and 
I  givi?  f(j  him  power  to  <li>|io>e  of  all  such  pi<)|ierty 
by  will  amongst  (»ur  children."  There  \v;i<  no  gilt 
over.  In  C'tirhrrn/  v.  .\/r('<irlli>/  (l^i^»l),  7  L.  IJ.  Ir. 
!»2^<,  any  inference  whi<-h  might  have  been  drawn  I'rom 
the  words  used  in  limiting  the  ;^ift  and  power,  was  hcM 
to  be  n'butt<'(i  bv  a  recital  in  the  will  to  the  ••tVeet  that  the 
testiitor  hud  alreadv  >iitticientl\  pro\iiled  for  the  class 
generally. 
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Art.  16.  \\  luTc  the  class  takc'-  in  ilctanlt  ol'  a|i[)oiiilm('Ut ,  all  the 

,,.,  ,        iiicnilxTs     ot'     it     take     in     r(Hial    shares    per    capita,  and 

\\  lion-  ink-  _  '  /  '' 

applii's,  class  apparently  as  tenants  in  coniinon  (  \\/'lson  v.  Pinndd 
itl^'vvX'"'''(l^^''^>'  1^4  Ch.  I).  i\\  :  A'r  Whites  Trusts  (1800),  Johns. 
()5(»).  Ami  they  will  all  take  the  re.sidue  in  equal  shares 
wliere  the  j>o\ver  to  aj)point  has  heen  exercised  partially  in 
favour  ot"  eertain  inemhers  {Fordi/ce  v.  Bridges  (l.'!i4:8), 
2  I'hill.  4;i7).  Wliere  there  are  two  or  more  distinct 
classes  of  objects  such  as  the  relatives  of  the  settlor  on 
the  one  hand,  and  certain  charitable  objects  on  the  other, 
the  rule  seems  to  be  that  in  default  of  appointment  the 
fund  is  to  be  divided  equally  between  the  two  or  more 
classes  {^alas/nny  v.  Denton  (1857),  'A  K.  &  J.  529  ; 
fjoiufmore  v.  JJrooni  (1^02),  7  Ves.  124).  And  where 
there  are  directions  that  one  of  the  jiei-sons  anions  whom 
the  fund  nuiy  be  appointed,  is  to  take  his  share  on 
different  terms  or  in  a  different  mode  from  the  others,  this 
constitutes  him  a  separate  object  from  the  class  which  the 
rest  make  up,  and,  accordingly,  on  failure  of  a})j)ointmeut 
he  will  take  a  share  equal  to  the  whole  of  the  class  which 
is  the  other  object  intended  to  be  benefited.  Thus,  in 
Little  V.  ^'^eil  (1862),  10  W.  R.  592,  a  fund  was  vested  in 
trustees  to  apply  the  income  to  such  one  or  more  of  the 
wife  and  children  of  A.  as  they  should  think  fit,  but  any 
provision  for  the  wife  was  to  be  1)V  wav  of  auiiiiity  for 
her  separate  use,  determinable  on  the  death  of  her  husband  : 
—  field,  in  default  of  appointnu^.nt  the  wife  took  half  the 
fund. 

Who  oonsti-  The  objects  who  form  the  class  or  classes  that  will  take 
takhiVtn^  '^^^  ^^  default  of  appointment,  depend,  it  is  submitted,  upon 
defavilt  of  ^  the  Ordinary  rules  regulating  classes  (see  infra).  If  the 
gift  be  immediate — e.c/.,  "to  such  cIiiMren  of  A.  as  B. 
shall  appoint " — -only  such  children  as  were  living  when 
the  instrument  came  into  operation,  would  take  in  default 
of  appointment.  If,  on  the  other  hand,  the  gift  was  ])0st- 
poned — which  is  the  usual  case  in  gifts  of  this  descri|ttion 
— then  those  who  would  take  would   be  those  formino;  the 


ippointment. 
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class  at  the  time  tlu*  power  could  be  exercised.  Thus,  it'  Art.  16. 
the  gift  was  to  •' A.  for  life  aud  sul)jt^ct  thereto  to  such  of 
A.'s  children  as  A.  might  by  deed  or  will  appoint,''  then 
in  default  of  appointment,  all  tlie  children  of  A.  living 
not  merely  at  the  time  when  the  instrument  came  into 
operation,  but  all  those  born  iluring  the  life  of  A.  (or  if 
dead,  their  representatives),  would  be  entitled  in  default 
of  appointment.  If.  on  the  other  hand,  A.  could  only 
apj>oint  by  will,  only  those  children  who  were  living  at 
A.*s  death  would,  in  default  of  appointment,  be  entitled 
{Freeland  v.  Pearson  (1807),  L,  H.  '.i  Eq.  658  ;  S/'nnott  v. 
]Valsh  (1880),  5  L.  K.  Ir.  27  :  Be  Shsunn/  (1877), 
-47  L.  J.  Ch.  Co). 


Art.  17. — Gift  to  wrongly  enumerated  Class. 

Where  a  gift  is  made  in  terms  which  would  make  it 
a  gift  to  a  class  simply  but  for  the  fact  that  the  number 
of  persons  constituting  the  class  is  stated  and  is 
different  from  the  real  number,  then  the  court  in  the 
absence  of  anything  to  shew'  that  particular  members 
of  the  class  were  intended,  will  reject  the  enumeration 
as  a  mistake  and  construe  the  gift  as  a  gift  to  the  class 
simply. 

"Authoritie!?  establish,  as  is  coiiti-nilrd.  iliis  piopositioii  :  Antlioiiiies. 
tliat  wherever  then*  is  an  mumiTaiiun  dt  persons  in  lie 
benefiti'd,  and  that  enunu'ratiou  is  crnMituii-  and  (hx-s  not 
lallv  with  thf  facl>.  tin-  coiir;  niav  r<'jfcl  lln'  rniiincral  ion. 
J  think  that  is  stating  tin'  |ir()posilion  much  lixt  widclv. 
I  think  th<'  pniposit ion  mu-t  be  limited  to  this  that 
where  the  court,  a-  a  matter  (if  con^I  ruction.  an-i\e^  at  the 
eoncju-ion  that  a  partii-nlar  class  cd"  persons  is  t(»  \to 
benetited  accortling  to  tin-  intention  ol'  the  testator,  if 
there  has  been  an   ijiacenrai"-  ennnieraiion  nl'  the   persons 
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Art.  17.  (.'tiiniiosiiin-  thut  cl;i>s.  the  court  will  rrjcct  tlic  fiuiiucration. 
I  think  the  priiu-iplr  of  the  cases  goes  no  further  than 
tliat"  {j)er  Lord  Khsskll  ok  Killowfa%  L.C.I..  in  ///  re 
Ste/iheiiKon,  .1  hmaUl.'^on  v.  JJiini/'cr,  [l<Si>7]  1  (  ii.  7').  at 
J..  81). 

Ai)i)liciitioii  This  ruh'  ai»j)lies  equally  wliether  the  real  nunihcr  of 
..f  the- rule.  ^^^^  ^,,.^^^  .^  uroater  (^;a/wv//  v.  Ifihhert  (lbl2),  11)  Ves. 
124),  or  stnaUcr  (///  ;r  Dnfton  W.  X.  (ISil^),  05)  than 
thr  iHinilicr  in  the  insfrunicnt  of  i^il't.  or  whether  the  gift 
is  a  gift  to  the  class  generally  {Jn  re  (irooni,  Bootij  v. 
Groom,  [1897]  2  (.h.  407),  or  to  each  nieinl)er  of  the 
class  imlividually  (Jhinidl  v.  J)aniell  (1849),  ?>  De  G.  & 
Sin.  IVM  ).  Soinetiin<'S  it  has  heen  carried  very  far  indeed. 
lllustraiious.  Thus,  in  the  last-mentioned  case  the  testatrix  made  a  will 
leaving  £500  each  "  to  the  three  children  of  A."  A.,  at 
the  date  of  tlie  will,  had  to  the  testatrix's  knowledge  three 
children  and  no  moi"e.  Suhsecinently  six  more  were  born 
and  the  testatrix  was  didy  informed  of  the  fact.  Never- 
theless, in  three  later  wills  tjie  testatrix  continind  merely 
the  gift  to  the  three  children  of  A.  : — J/eld,  thm  all  the 
nine  children  of  A.  took  legacies  of  £500  each.  And  see 
Vcatsy.   )'nits  (1852),  IG  Beav.  170. 

In  In  re  Kmery^s  Ustate,  Jones  v.  Kmerij  (187G),  3  Ch.  D. 
.'500,  the  facts  were  almost  identical  with  those  in  Daniell  v. 
Jjaniell,  supra,  save  that  both  the  will  and  codicil  w'ere 
made  before  the  actual  birth  of  the  fourth  child,  tjiough  it 
was  then  en  ventre  .svt  nicre.  Tiie  court,  however,  held  that 
there  was  no  ambiguity  or  mistake,  and  that  the  three 
children  living  when  the  will  and  eodieil  were  made  alone 
took  under  the  gift. 

There  must  ll  is  to  1)0  noted   that  the  rule  ai)plies  only  where  the 

to  bent-fit "ti.e  ^■'^"''*   ^'"^^'^   '"^    intenti(m  to   benetit    the  class    generally, 

cl.ias.  which,  however,  will   be  assume(l    to  be  the  case  until  it  i> 

shown  that  the  intention  was  to  benefit  only  some  meml)ers 

of  the  class.     When  that  is  clear,  then,  if  there  is  evidence 

enough  in   the  words  of  the   will  or   in   the   surrounding 
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circuin.stancos  to  enable  the  court  to  itlentit'v  the  member.^      Art.  17, 
to  be  benefited,  these  alone  take,  and  if  there  is  not  evidence 
enough  the  gift  fails  for  uncertainty. 

Ill  Neirman  v.  Piercei/  (187(»),-1  C-h.  D.  41,  the  testatrix.  Illustrations, 
by  a  will  made  in  1<S73,  bequeathed  "  to  ]\Irs.  AValden 
widow  of  the  late  William  Walden  one  hundred  jiounds 
and  to  each  of  her  three  children  a  like  sum  of  one  hundred 
pounds."'  William  Walden.  who  was  the  brother  of  the 
testatrix,  had  tlied  in  l.^aT.  leaving"  his  widow  with  three 
children.  In  18;38  Mrs.  Walden  remarried,  and  at  the 
date  of  the  will  had  livino-  six  children  by  her  second 
marriage.  One  of  the  three  by  the  first  marriage  had 
died  in  1870.  but  it  was  shown  that  there  had  been  no 
connnunication  between  the  testatrix  and  IMrs.  AValden 
for  six  years  before  1873  : — Jlehl.  that  the  circumstances 
disclosed  an  intention  to  benefit  only  the  three  ehildi'cn  l)y 
the  first  marriage. 

And  see  //*  re  Emenj.^  Kstate,  supra. 

On  the  other  hand,  in  //i  re  Stepltenson,  J>onaldso)i  v. 
Bamher,  [1807]  1  ( "h.  75,  the  facts  were  as  follows  :  The 
testator  by  his  will  made  a  gift  of  the  residue  of  his  estate 
to  ••  the  children  of  the  dei-eased  son  (namecl  Hamber)  of 
my  father'.s  sister  shaic  and  shar<^  alike."  The  testator's 
sister  had  hail  in  tact  three  sons  named  liamber,  all  of 
whom  had  died  belore  the  dateol'  the  will,  leaving  chihlren 
living  at  the  death  of  the  testator  : — //<-/</,  that  as  there 
was  no  intention  here  of  benefiting  the  childicn  of  all  the 
testator's  aunt's  d(!cease(l  sons  named  Hamlicr.  but  only 
the  children  of  on<'  of  them,  tin-  rule  a-  to  iiii>t:dves  in  the 
nuinl»i'r  of  a  class  intcndi'd  to  bi-  bcnelilcd  did  not  apjilv, 
but  that  tluTe  was  an  e(jiii\ocat ion  as  In  which  ol  three 
son^  children  were  to  be  beiKdited,  and  since  no  extrinsic 
evidf'nc*'  wa<  ti'ndcri'(|  to  soI\r  tin-  <'iniivo(ation,  the  gift 
failed  tor  nnc<'rtainty. 

The  rule  stated  in  the  article  does  not   a|i|ily  in  the  case 
<if  a   gift  to  a  class  of  r<-laiions  where   such   relations  uro 
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Art.  17.  illcnitiniatc.  In  such  circiiinstaiK-cs  as  we  have  scciu  no 
natural  rclat'nc  can  take  as  such  nntil  lie  shows  to  the 
satislaction  of  the  court  that  he  was  intended  to  take. 
Thus,  in  In  re  Ma//o,  Chester  x.Keirl,  [I'JOl]  1  C;h.  404.  a 
testator  left  lo<j;acies  to  the  "throe  children  res])ectively  of 
( 'aroline  Lewis  born  prior  to  her  marriage  with  her  ]ii-esent 
hushand."  Besides  three  children  of  which  the  totator 
was  the  reputed  father,  ('aroline  Lewis  had  a  fourth  child 
horn  heibre  she  hecanie  ac(|uainted  with  the  testator,  of 
whose  existence  it  was  not  clear  that  the  testator  was  aware: 
—  //t'l(L  that  that  cliild  was  not  included  in  the  gift. 

In  that  case  a  further  point  was  raised,  nanudy.  whether 
direct  extrinsic  evidence  of  the  testator's  intention  could 
l)e  given  to  rebut  the  presumption  of  mistake.  The  court 
rejected  this  evidence.  As  there  was  no  presumi)tion  of 
mistake  this  w^as  clearly  right.  But  if  the  childrcMi  had 
been  legitimate  it  is  not  certain  that  direct  evidence  of 
intention  could  not  be  given  to  su})port  the  express  terms 
of  the  will.  Such  evidence  is  constantly  admitted  to  rebut 
the  presumption  that  a  legacy  has  been  adeemed  or  that  a 
person  was  intended  to  be  an  implied  trustee  of  jiroperty 
Itouuht  in  his  name  or  transferred  to  him. 


Art.  18. — Period  of  Distrihutinn  amonrj  Class. 

In  the  case  of  a  gift  to  a  class,  the  time  when  the 
gift  is  to  take  effect  in  enjoyment  is  called  the  period 
of  distribution. 

When  the  period  of  distribution  is  the  date  of  the 
instrument  of  gift  coming  into  operation,  the  gift  is 
said  to  be  immediate  ;  when  it  is  a  date  subsequent  to 
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the  instrument  coming  into  operation,  it  is  said  to  be     Art.  18. 
postponed. 

••  You  may  have  to  take  a  testator's  death  as  the  time  Authority, 
when  tlie  class  is  ascertained  ;  but  if*  there  is  a  Hfe  estate 
which  prevents  the  distribution  of  the  fund  till  tlie  life 
estate  is  over,  then  you  look  to  the  period  of  distribution 
which  is,  in  that  case,  the  determination  of  the  life  estate, 
ami  then  you  iind,  not  who  the  })ersons  who  will  take  are, 
but  yoii  fix  the  maximum  number  of  which  the  class  can 
consist,  ami  then  divide  the  shares,  as  far  as  they  are 
divisible  upon  that  footinu".  ...  In  the  case  of  a 
life  estate  the  period  of  distribution  is  usually  the  death  of 
the  tenant  for  life,  but  the  period  of  distribution  is  not 
necessarily  the  determination  of  the  life  estate.  The  period 
at  which  the  fund  has  to  be  distributed  is  the  time  that 
actually  has  to  be  taken"  (/>??•  North,  J,,  in  In  re 
Knapiis  Settlement,  h'naj'p  v.  \^assaU,  [18J:>5]  1  Ch.  1*1, 
at  p.  0(j). 

The  existence  of  an  annuity  charged  on  the  residuary 
estate  of  a  testator  does  not  })Ostpone  the  period  of 
distribution  of  the  residue.  Thus,  in  In  re  W/u'teford, 
Inylis  V.  W'/tite/'ord,  [190:3]  1  Ch.  8b'.»,  ^\.  had  three  sons, 
H.,  8.,  and  B.  On  H.'s  marriage.  AV.  a.lvanccd  €4.(U»(t  nnd 
covenanted  to  leave  £6,000  to  H.  Bv  his  will.  W ..  alter 
giving  hi-  wife  an  annuity,  lelt  his  residuary  estate 
equally  to  11.,  S.,  an.l  B.,  but  directed  that  the  V4,000 
advanced  and  the  .£(],( )0()  to  be  left  to  H.  should  Itr  taken 
into  hotchpot  on  W.'s  widow's  death  : — //eld,  that  in 
calculating  the  int(?rest  on  the  £10,000  received  by  H. 
the  period  of  distribution  was  to  be  taken  as  AN'.s  and 
not   W.'s  widow's  death. 
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Art.  19. 
Aet.  V.).-  Ascertainment  of  Class  irhnr  Gift 

is  specific. 

Where  a  series  of  gifts  of  a  specific  amount  is  made 
to  each  member  of  a  class,  whether  such  gifts  are 
immediate  or  postponed,  no  person  can  primd  facie  be 
entitled  to  take  under  it  who  did  not  Ijclong  to  the  class 
when  the  instrument  came  into  operation. 

Illustration  In    Roijers    V.    Miitrk    (187iS),    10    ell.     ]).    •>:),    K.    H. 

ri'tv.'"'  ^'^  l)e(|U('athed  ''the  sum  of  £100  to  each  of  tlic  children  of 
my  niece  E.  M.,  who  shall  live  to  attain  the  age  of  twenty- 
Three  years."'  At  the  death  of  E.  H.,  E.  ]\I.  had  no 
children.  In  an  action  to  administer  E.  H.'s  estate,  a 
(juestion  arose  whether  any,  and  if  so  what,  amount  should 
he  set  aside  to  answer  the  legacies  to  the  "children*'  of 
E.  ]\I.  : — Held,  that  no  sum  need  be  set  aside,  since  no 
children  horn  to  E.  M.  after  E.  H.'s  death  coidd  be 
entitled  to  take  under  the  gift.  Jessel,  M.E.,  in  giving 
judgment  said :  "  The  rule  is  a  rule  of  convenience ; 
unless  you  adopt  it,  you  cannot  divide  the  estate.  In 
Rinf/ronev.  Bramham  (1794),  2  Cox.  1^84,  there  were  chil- 
dren living  at  the  death  of  the  testator,  but  the  same  rule 
applies  where,  as  in  the  jiresent  case,  there  are  no  children 
living  at  the  testator's  death.  If  in  such  case,  you  are  to 
let  in  children  born  after  tli<^  death,  the  estate  is  no  more 
divisible  in  the  one  case  than  in  the  other,  and  so  Lord 
Hatherley,  when  Vice-Chancellor,  points  out  in  AJann  v. 
Thompson  (1854),  Kay,  638." 

Rule  applies        The    rule    a{)plies   equally  to   gifts   by    deed.     See   the 

and  wills ^^  ^  reasoning  in  the  judgment  of  North,  J.,  in  In  re  A'tiajip's 

Settlement,  Knapp  v.  Vassall,  [18U5]  1  Ch,  Ul. 
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Art.  20. 
Art.  "20. — Ascertainment  of  Class  ichere  Gift  is  

general. 

"VMien  a  general  gift  is  made  among  the  members  of 
a  class,  the  following  rules  apply : 

(1)  If  it   be  immediate,  no  person   can   be  entitled 

prima  facie  to  participate  in  it  who  was  not  a 
member  of  the  class  when  the  instrument  of 
gift  came  into  operation,  provided  there  was 
any  person  then  in  existence  belonging  to 
the  class. 

(2)  If  it  be  postponed,  then  any  person  becoming  a 

member  of  the  class  after  the  instrument  of 
gift  came  into  operation,  and  before  the  period 
of  distribution,  may  also  be  entitled  to  partici- 
pate in  the  gift. 

(3)  "Where,  in  the  latter  case,  the  gift  is  of  the  corpus 

of  property,  and  the  postponement  of  the 
enjoyment  is  due  to  the  conditions  attached  to 
the  gift,  then  for  the  purpose  of  determining 
who  can  participate,  the  period  of  distribution 
will  be  the  time  when  the  conditions  are  so 
far  performed  as  to  entitle  any  member  of  the 
class  to  the  enjoyment  of  his  share  (tf  the 
gift. 

•'  WIktc  a  will  ccjiitaiiis  an  iiiniicdiatc  ;;ilt  to  llif  cliil-  .Xutliuiitifs. 
(lit'ii  <>r  a  living  ]MTM»n.  ami  noiliing  nion-.  ami  llinc  arc 
fliildrcM  living  at  tlic  il<-atli  of  tli«'  l<".tal()r.  I  lio-c  cliililrcn 
only  take  (  Vimr  V.  Franris  i  17M>),  '2.  < '«»x.  H'"  ;  Parid- 
Koii  V.  IhdluK  (1H>NJ,  14  Ves.  .'jU".).  ir.  liowrvrr.  llir 
iMTJod  of  «li"»tril)Ution  is  j»ost|»one«l,  tin*  gil'i  \\ill  :'I'l'lv,  <i<'t 
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Art.  20.  only  lo  llic  cliildrcii  li\  in;;-  ;il  llic  (tcatli  of  the  tcstatoi-.  liut 
:il>c)  tf)  tlii)>^e  l)oi'n  hclbrc  tlic  ]irri()il  of  (li>i  rilpiitioii 
{Aiulrors  V.  rart/iKilon  (17'.»1),  W  Wvo.  V.  V.  -lOl  ;  Jn  re 
Kmnu-I's  A'.s/a^'  (l^.SU),  \\\  ( 'ji.  D.  ■t.S4),  tliosc  liviii;;-  at 
the  (lentil  ol"  the  testator  takiii;j;  vested  interests  liable  to 
be  divested  pro  tanio  by  the  birth  of  each  additional  child 
(Oj)j>enheim  v.  J  lean/  (185)}),  10  Hare,  441  ;  JiaUUcln  v. 
Rogevs  (1853),  3  D.  M.  &  U.  64*.)).  In  Andrews  v. 
Partint/fon,  sujwa,  the  bequest  was  to  the  children  ol'  A.,  the 
daughters'  shares  to  be  paid  at  twenty -one  or  on  marriage, 
and  the  sons'  shares  at  twenty-one.  It  was  tlieretbre  a 
case  wliere  the  ^it't  and  dii-ection  as  to  ]ia\'nient  were 
distinct.  The  same  rule  has  been  a[)plie(l  in  cases  where 
the  "ift  was  continiicnt.  In  such  cases,  all  who  come  into 
existence  ])efore  tlie  first  member  attains  ;i  vested  interest 
will  (if  the  contingency  is  satisfied  as  regards  them)  be 
entitled  to  share  {Whlthread  v.  Lord  St.  John  (1804), 
10  Yes.  152  ;  Gilhert  v.  Boorman  (1805).  11  Yes.  238  ; 
Clarke  v.  Clarke  (1836),  8  Sim.  59  ;  (tlllnmn  v.  Daunt 
(1856),  3  K.&  J.  48  ''  :  per  Stirling,  J.,  in  In  re  Mervin, 
Mervin  v.  Crossman,  [1891]  3  Ch.  197,  at  p.  202). 

Who  consti-         This  article  sets  out   the   rule  adojited  by  the  coui'ts  for 
tute  the  class  .i  ,•  ,    •    •  i  i.      i       •      i     i     i    • 

when  gift  is     '^^^''  P^'^'posc  ot  ascertauiHig  who  are  to   t)e  included   m   a 

general.  class  where  a  gift  is  made  to  it  generally,  as  for  example 

a  gift  of  £10,000   "to  my  sister's  children."      The   rule 

First  part  of  consists  of  three  parts.  The  first  deals  with  immediate 
gifts,  that  is,  gifts  the  enjoyment  of  which  is  not  postponed 
till  some  period  after  the  instrument  comes  into  operation, 
either  by  the  nature  of  the  property  given,  as  for  example, 
its  being  a  reversionary  interest,  or  by  the  nature  of  the 
conditions  attached  to  the  gift,  as  for  example,  by  a 
condition  that  it  shall  not  be  paid  to  any  member  of  the 

Second  part    class  until  he  or  she  attains  the  age  of  twenty-one.     The 

second   ])art   deals   with   gifts  the   enjoyment  of  which  is 

postponed  to  some  period  after  the  instrument  of  gift  comes 

into  operation,  which  period  is  usually  called  the  period 

Tliinl  part       qI  distrii)ution  :  and  the  third  part  deals  with  the  question 
of  rule.  '  '■  ^ 


Chap.  III. — Classes.  K^T 

as  to  when  this  |ierioJ  of  distribution  is  to  be  assumed  to  Art.  20. 
have  arrived  when  the  shares  of  the  diflPerent  members  of 
the  chiss  may  by  the  conditions  attached  to  the  gift 
become  distributable  at  ditierent  times,  as  for  example 
when  the  members  of  the  class  are  of  diflterent  ages,  and 
each  member's  share  is  to  be  paiil  to  him  on  his  attaining 
twenty-one.  The  rule  applies  equally  to  settlements  by 
deed  (//(  re  Knai>i>^s  Settlement,  K)uij>j>y.  }'assall,  [1895] 
1  rli.  V7). 

Paragraph  (1). 

As   to   thi-  rirsr   parr   of  the   rule   the  law  is  clear  and  First  part  of 
simple,     Provid<'d  there  is  or  are  any  meml)er  or  members  i,n,no<liatc 
of  the  class  to  take  the  gift  when  the  instrument  of  gift  g^^s. 
comes  into  operation,  then  that  iiuMubci-  or  tliose  members 
are  alone  entitled  to  share  in  the  gift  unless  an  intention 
to  the  contrary   appears  on   the    face   of  the  instrument 
(Viner  v.  Francis   (1780),   2  Cox,    IW).     And   the   rule 
applies  whether  the  gift  is  of  the  corjius  or  merely  of  the 
income  of  property  {In  re   Powell,  Crosland  v.  Jlolliday, 
[1898]  1  Ch.  227)'. 

In  the  cax-  last  cited,  a  testator  directed  the  trustees  of  IHustiati.ms. 
his  will  to  pay  the  annual  ])rofits  of  a  third  portion  of  the 
residue  of  his  estate  to  the  children  of  his  sister  P],  H..  and 
to  divide  the  same  among  them  equally  during  their  lives, 
and  after  their  deaths,  to  divide  the  said  |>ortion  equally 
between  their  children.  JO.  11.  ilieil  shortly  after  the 
testator,  leaving  several  children.  Tlie  trustees  of  the  will 
then  applied  to  the  court  to  decide  whether  the  gill  over 
to  tiie  chil(h-en  of  the  children  of  10.  J  I.  was  good,  it  \\a> 
contended  by  the  testator's  next-of-kin,  relying  on  ///  n 
Wenmotlix  Extate,  \\',',nnntt,  v.  W'nnnall,  (1887),  ;J7  < 'li.  1  ». 
2tj»j.  that  it  was  bad,  as  violating  the  rule  again-l  |<er- 
petiiities,  since  being  a  gift  onlv  (d  tin'  income,  and  not  ol 
the  '•'//•//»/.'•  of  the  e-tate,  tin-  nil.-  tli.il  the  ;;iti.  b.-iii;;  iin- 
mediiite.  vestcfl  only  in  the  children  living  at  the  te>t;i!nr"- 
death  did  not  apply,  and  that  as,  therelore,  a  child  of  10.  11., 
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Art.  20.  lioni  utter  the  ilcnili  ot'  the  tcst-.itor  would  he  cntitlcil.  the 
Para  (1)  limitation  oNcr  to  the  child  ot' .-iicli  a  rliild  was  had  :  I  hid, 
that  the  limitation  to  the  ohildrcii  of  \\.  1 1  ."<  chijihcii  was 
;:;ood,  as  the  ^it't  ot"  iiiconio  vested  only  in  I  he  eliildi-eii  hx  in;^" 
at  the  testator's  death.  Kkkewich,  J.,  in  deliveiin^  jud;;- 
rnent.said  :  '"All  the  children,'  is  intended  to  mean  'all  the 
eliildren  liviii<r  at  the  testator's  death.'  No  lawyer  could 
douhr  that  a  git't  of  a  sum  of  money  to  the  '  members  of  a 
club'  would  extend  only  to  those  who  fultilled  the  descrip- 
tion at  the  time  of  the  testator"?  death  .  .  .  ClIlTTV,.!., 
in  ///  ri'  Wcnmotli'x  Ksfati',  SW-mnoth  \.  \\  cnninl h.  sn/ira 
(and  see  infrn.  ]>.  .SlI),  was  dealin<i-  solely  with  thr  rule  w  hidi 
tixes  the  period  of  distribution  anionic-  children  at  the  time 
when  the  first  child  becomes  entitled.  It  is  that  rule  which 
he  declines  to  extend  to  a  case  where  income  only  is  ^^iven, 
and  I  do  not  think  it  occurrecl  to  him  to  consider  in  any 
way  whether  it  would  be  right  to  depart  from  the  rule  as  to 
children  being  ascertjiined  at  the  testator's  death  because 
they  were  only  interestetl  in  income,  or  for  any  other 
reason.  ...  I  therefore  hold  that,  under  the  gift  of 
income,  only  the  children  of  Elizabeth  Holmes  living  at 
the  testator's  death  take,  and  that  tlie  gift  over  to  the 
children  of  such  children  is  not  void  for  remoteness,  and 
there  must  be  a  declaration  to  that  (^ft'ect." 

First  pari  of        The  rule  on  this  ])oint  applies  ecpially  to  direct   gifts  by 

rule  applies      ^^.jjj  ,j,,  ,[,.,.,]_  .j]^,l    njfts  by  wav   of  ai.noilitineiit.      Thus,  on 

eciiially  to  ,  . 

direct'gifts      an  inunediate  be(|uest  to  such  of  the  children  of  A.  as  B. 

melitl?^'''"^     shall  api)oint,  B.  can  appoint  among  such  children  only  of 

A.  as  were  in  existence  when  the  testator  died   ( I'md  v. 

Compton  (1803),  «  Ves.  375). 

Rule  does  not      The  rule  does  not  apply  where  there  is  no  member  of 

apply  where  ^jie  class  in  existence  when  the  instrument  of  gift  comes 

no  member  of  ^  ....  , 

class  in  into  operation,  in  this  respect  ditiering  from  the  rule  as  to 

exisunee.        specific  gifts  to  members  of  a  class.     When  the  instrument 

is  a  will,  if  there  is  no  person  in  existence  to  take  under  it, 

then  in  the  absence  of  an  expression  of  a  different  inten- 
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tion,  all  persons  who  at  any  time  hcoome  niemliers  ot'  the  Art.  20. 
class  intlicated,  would  become  entitled  to  share  in  the  o;itt  iv^TTTi)- 
{J/an-is  V.  Lliv/il  ( Ls-2:V).  T.  ct  K.  :U0).  When  the  oift  is 
by  deed,  then,  if  the  limitation  be  directly  to  a  class  not  in 
existence,  the  gift,  of  course,  fails  (Crone  v.  Chlell  (l<sll), 
1  Ball  A:  B.  449,  at  p.  458 ).  But  where  the  oift  is  by  way 
of  use  or  trust  in  tlie  case  of  realty,  or  l)y  way  of  trust  in 
personalty,  there  seems  to  bo  no  reason  why  the  same  rule 
should  not  apply  as  applies  to  ^ifts  by  will.  The  same  rule 
undoubtedly  applies  where  there  are  members  of  the  class 
in  existence,  and  they  only  are  entitled  to  take  (  Warren  v. 
Johnson  (1672),  2  Rep.  in  ( 'h.  tJ'.V). 

The  rule  may,  of  course,  be  excluded  by  express  words  First  part  of 
as  in  Scott  v.  Lord  ScarhoroiKih  (1838),  1  Beav.  154.  where  Kxclu^ion  l>v 
the  limitation  was  "to  all  grandchildren  now  born  or  here-  express 
after  to  be  born  during  the  lifetime  of  their  respective 
[tarents."  Here  a  definite  period  is  fixed — the  lifetime  of 
the  parents — and  so  no  ditHculty  arises  as  to  the  class  to 
be  included:  bur  where  the  words  are  merely  "  born  or 
hereafter  to  be  born,"  or  other  like  words,  it  is  hardly 
settled  whether  they  are  sufficient  to  indicate  an  intention 
on  the  part  of  a  testator  to  admit  children  born  after  lii> 
death.  In  Jiutler  v.  f.oice  (1?^:U>).  1<>  Sim.  :U7,  it  was  held 
thev  were  not,  the  court  holding"  tliat  they  showed  only 
that  the  testator  contemplated  children  to  be  born  after  the 
date  of  his  will,  and  before  his  d<;ath.  A  contrary  decision 
was  come  to  in  Moqij  v,  }[i><io  (1815),  1  Mer.  ()54,  and  in 
Goock  V.  (joocit  (lS5:-}j,  i\  1).  ;M.  (fe  (t.  :56(;,  but  tliese 
decisions  were  not  follow<'<l  in  Amiltntir  \.  Asltton  (l^tllt). 
2(1  L.T.  102,  where,  howev.'r,  the  court  held  that  to  include 
children  born  after  the  testatrix's  death  would  prevent  the 
other  trusts  (jf  the  will  being  carried  out. 

It  is  submitted  tliat  \\liate\er  may  be  the  cii-e  in  :i  will, 
in  a  dee»l  a  gift  to  children  burn  and  to  be  born,  or  in  like 
words,  must  be  con>trned  to  include  al'terborn  cliildien. 
since     the     deei]     conie'^     into    operation    innnediatelv     on 


no 
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Art.  20.      cxct-ution,  and  it'  the  words  "'to  l>e  l)uni  "  do  not  lucan  to  Ix' 
Para.  (I).     l)orn  after  t'Xt'cutioii  of  tlic  deed,  they  can  have  no  nicaiiin;^ 
whatever. 


Second  part 
of  rule  : 
Postpone<l 
gifts. 


Remoteness  : 
To  avoid  it 
i-ule  is  not  to 
lie  excluded. 


Paua(;kai>h  (2). 

The  seeoiid  part  of  the  rule  is  ('(jually  clear  and  ecrtaiii. 
Wlien  the  oifr  is  postponed,  whether  the  [jostponcmcnt 
aris(>s  throno;h  conditions  expressly  attached  to  the  oift.  as, 
tor  example,  bv  a  condition  that  tlie  share  of  each  ineniher 
of  the  class  is  to  be  })aid  to  him  only  on  his  attaining- 
the  age  of  twenty-one  ( Aitdreics  v.  PartiiKjton  (IT'JlJ, 
3  Bro.  C  C.  401).  or  tIn-ou;;h  tlie  nature  of  the  property 
given,  as  by  its  being  a  remainder  following  a  life  estate 
{Harvey  v.  Stracey  (1852),  1  Drew.  73),  in  the  absence  of 
any  words  in  the  instrument  of  gift  to  the  contrary  effect, 
all  persons  who  w-ere  members  of  the  class  at  the  time  the 
instrument  came  into  operation,  or  who  became  members 
of  it  l)efore  the  period  of  distribution,  belong  to  the  class 
in  whose  favour  the  gift  accrues.  If  the  postponement 
arises  through  the  pro})erty  given  being  reversionary  in 
its  nature,  it  makes  no  difference  whether  the  interest  in 
possession  was  or  was  not  created  imder  the  instrument  of 
gift  (  Walker  v.  Shore  (1808),  15  Ves.  122).  Nor  does  it 
matter  whether  the  interest  given  in  the  postponed  gitt  is 
vested  or  contingent  (In  re  Mervin,  Mervin  v.  Crossman, 
[1891]  3  Ch.  U>7.  and  see  Bhu-hnan  v.  F>jsh,  [1892] 
3  Ch.  209).  Provided  the  whole  gift  is.  in  fact,  postponed, 
the  class  to  whom  it  is  given  will  remain  unfixed  until  ir 
has  become  enjoyable  in  possession.  If,  however,  the  gift 
is  partly  immediate  and  partly  postponed  for  the  purpose 
of  ascertaining  the  class,  it  will  be  regarded  as  an  immediate 
gift,  and  only  those  belonging  to  the  class  when  the  instru- 
ment came  into  operation  can  claim  under  it  (/////  v. 
Chapman  (1791),  3  Bro.  0.  C.  391). 

:        Formerlv.  there  seemed  to  be  a  disposition  to  disregard 
this  rule,  where  the  effect  of  observing  it  was  to  make  tlw 
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gift  void  for  remoteness.     lu  such  cases,  the  rcmlenoy  of     Art.  20. 
the  court  was  to  hokl  that  the  chiss  to  take  was  Hunted  to     para.  (2). 
those  members  of  it  who  were  existino-  wheu  the  iustru- 
meut  came  into  operation.     See  Elliott  v.  Elliott  (18-41), 

12  Sim.  270  :  In  re  CoppanVs  Estate  (1887),  35  Ch.  D. 
350.  This,  however,  has  now  ceased  to  be  the  case,  and 
the  rule  adopted  in  construing  a  gift  to  a  chiss  is  now  thus 
stated  l)y  Lord  Selborne  in  Pearks  v.  Mo.<eleij  (1880), 
5  App.  ('as.  714,  at  ]).  7 lit  :  "You  do  not  import  the  hiw 
of  remoteness  into  the  construction  of  the  instrument  by 
which  you  investigate  the  expressed  intention  of  the 
testator.  You  take  his  words,  and  endeavour  to  arrive  at 
their  meaning,  exactly  in  the  same  manner  as  if  there  had 
been  no  such  law,  and  as  if  the  whole  intention  expressed 
by  the  words  could  lawfully  take  eifect."  See  also 
Cnnlirf'e  v.  Brawkev  (1870),  3  Ch.  D.  3^13. 

This  doctrine  must  be  taken  subject  to  tlie  rule  as  to  a 
grant  or  devise  being  construed  c>/  prh.  See  In  re 
Richardson,  Parrij  v.  J/olme.<.  [11)04]  1  Ch.  332  :  In  re 
W'riohtson,  Battie-\Vri<jhtson  v.  'J'homas,  [11)04]  2  Ch.  95. 
And  in  this  connection  it  is  important  to  note  that  where 
there  is  a  gift  to  a  class,  and  it  is  possible  the  number  of  the 
class  may  not  be  ascertained  within  the  period  allowed  by 
the  rule  against  perpetuities,  the  whole  gift  fails  (PearLs  v. 
MoseUy,  supra). 

Para<;1!A]'H  (3). 

The  rule  set  out  in  the  third  part  of  the  article  is  thus  Thinl  i)iui 
<'Xj»lain<Ml  by  Jessel,  M.K.,  in  In  re  EmtnrCs  Estate  {IHHO),  Aiitlnditiis. 

13  Ch.  D.  4«4,  at  p.  41M).  -There  has,"  lie  says,  "been 
established  a  rule  of  convenience  not  foundcil  nii  any  view 
of  the  testator's  intention,  that  since  when  a  eliild  wants 
it*  >hare,  it  is  convenient  tliat  tlie  payment  of  the  >hare 
shoid'i  not  \ii-  deferred,  it  -hall  be  made  jiayalile  by  pre- 
venting any  cliild  bc^rn  alter  that  time  I'rom  |(artiei|ialing 
in  the  fund.  The  rule  \<  that,  so  >oon  as  any  child  would, 
if  tile  class  were  not  susceptible  ol'  incr<a-e,  be  entitled  to 
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Art.  20.      rail  t'oi'  iiavmciit,  tlii'  (•l:i<s  shall  Iiccoikc  iiu'a]ial)l('  of  hciii;^ 

p  "^     "...       increased.      That  imiIc  of  eDiiNciiience.  Ix'in;^;  opposed  to  the 

intention,  is  not  to  l)e  applied  where  it  is  not  nocossary, 

tliei-e  l»ein«i-  -ll^*'  '•  •"'^l''  ^1'*^*^  X^"  '*'  '"  •'"  ^^'1'*^'  •^^*'  ''^>l''i  ^^' 
to  the  time  when  a  share  heeoines  jtayahle."  This  rule  iloes 
not  applv  in  Scotland  (  lli>i>r  Jo/iiislo/ic  v.  Snichur  s  '/  riistiu'S 
(IIM ).■■)).  7  F.  2')). 

Kulu  one  (it  Tn-iiie;  merely  a  fnle   of  eon veiiieiice,  it   does  not  operate 

convenience     ^^.]j,.j.,.   ,^q  inconvenience   would   afise   through  lea\ino  the 
nierelj".  '^  ■ 

class  o])en  after  one  nieinher  hecomes  entitled.     Therefore, 

it  does  not  operate  where  the  gift  is  not  a  gift  of  the  corjnis, 

hnt  merely  of  the  income  of  property. 

Doesiiot  Thus,  in  In  re  11  V//»i'>^//'.s  /'Js/(tle,  Weiunoih  v.  \\  t'lnnoth 

apply  to  .i;ift^n  887),  37  Ch.  D.  266,  a  testator  left  the  income  of  the 
of  income.         \  /'  ' 

residne  of  his  estate  "unto  and  e(iually  between  my  grand- 
children ...  on  their  respectively  attaining  the  :ige 
of  twenty-one  years  during  their  respective  lives,  share 
and  share  alike."  On  the  tleatli  of  :iny  grandchild  (except 
the  last  survivor)  who  should  di(^  leaving  i.ssne,  the  share 
of  such  income  and  annual  proceeds  of  such  grandchild  so 
dving  to  be  paid  unto  and  ecinally  between  his  or  her 
children,  who,  being  sons,  shouhl  atttiin  twenty-one,  or 
being  daughters,  should  attain  that  age  or  marry.  After 
the  death  of  the  last  surviving  grandchild,  the  residuary 
estate  to  be  converted  and  the  proceeds  of  the  conversion 
to  be  divided  equally  amongst  testator's  great  grandchildren 
living  at  the  death  of  his  last  surviving  grandchild,  and 
attaining  twenty-one.  A\'hen  the  eldest  grandchild  attained 
the  agi'  of  iweutv-one.  there  were  seven  grandchildren  in 
existence.  Subsequently  an  eighth  was  Ixjrn  : — Held,  that 
he  was  not  exclude(l  from  the  class  to  take.  C'hittv,  J., 
said  (at  p.  27()j  :  -  in  (rillmdN  v.  Jhnmf  (18r)6),  3  K.  &  J. 
48,  Lord  HathERLEY.  when  \'ice-C'hanceIIor,  said  that  a 
child  '  wi'.o  has  attained  twenty-one  cannot  i)e  kept  waiting 
for  his  share  ;  and  if  you  have  once  paid  it  to  him,  you 
cannot  get  it  l)ack.'      \Vhere,  however,     .     .     .     the  di.s- 
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tributioii  is  of  income  and  not  of  corj'us,  thoro  is  nothing"  Art.  20. 
which  requires  the  appHcation  of  the  rule,  and  the  difficulty  pai^^TTs) 
does  not  arise.  In  the  case  of  the  distribution  ot^  corpus, 
the  trustees  cannot  ascertain  what  is  the  aliquot  sliare  of 
a  member  of  the  class  until  the  class  is  closed,  but  in  the 
case  of  a  distribution  of  income,  the  distribution  is 
periodical.  Each  member  of  the  class,  as  soon  as  he 
becomes  entitled,  takes  his  share  of  the  income,  and  there 
is  no  reason  why  the  rule  should  be  applied  beyond  each 
periodical  payment.  I  have  no  difficulty,  therefore,  upon 
principle  in  holdino;  that  in  the  case  of  a  bequest  of  income 
among  a  class  of  children  to  be  paid  on  their  attainiiii;- 
twenty-one  years,  the  date  of  the  first  attaining  twenty-one 
years  was  not  the  date  of  the  ascertainment  of  the  class, 
and  that  aiiv  child  at  anv  time  attainini;;  twenty-one  years 
will  be  entitled  to  a  share  of  the  income.*'  See  I)i  re 
Stephens,  Kilbij  v.  Belts,  [ISJOi]  1  Ch.  322,  where  In  re 
Wenmotlis  Estate,  Wenmotli  x.Weinnoth,  supra,  is  discussed 
;ind  explained. 

The  rule  applies  to  all  cases  where.  l)v  the  conditions  Apjjlication 

11  1  •,<        1  1  (•     ^        111-'        ,  1  ,.  (if  tliinl  part 

attached  to  the  giit,  the  share  ot  the  ditterent  mcMubers  ut  of  miu. 
the  class  may  vest  or  becom<'  ]iayable  {(T/lliuun  v.  J hiunt 
(185»;j,  3  K.  k  J.  4J5)  at  ditlerent  times.  Its  most  usual 
application  is  to  gifts  to  children  on  their  attaining  a 
certain  age  ;  but  it  applies  also  to  gifts  on  any  other 
contingency,  such  as  their  marriage  or  their  death  leaving 
issue  (J3arrhi;iton  v.  Tristram  (1 8U1),  0  Ves.  iUlj.  Th(> 
fact  that  the  gift  to  the  class  is  preceded  by  a  life  estate 
does  not  prevent  the  oper.iiion  ol"  the  rule.  In  that  case 
the  class  n'Miains  open  till  the  (h'lerniinatioii  dl'  the  life 
e-itiite  in  anv  event.  If  then  one  of  the  cla->  h,i-  Mttained 
the  age  or  perjoniied  the  otbi-r  conilitioii  rei|iiirci|.  the 
clas'  becomo  fixed  ;  if  none  iia^,  it  remains  opiMi  until  the 
condition  is  performeil  bv  one  ol'  the  class  (  Witlsmi  v. 
YiiiiiKi  (\XX:t),  -IX  ('b.  !>.  \'.\U).  Aid  the  I'ld  that  one  ^^[' 
the  <-laS".  has  performed  the  condition  at  the  time  tlie 
instrument    of    gift    conies    into    operation    will   have   tin-" 
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Art  20.  cfft'C't  ot"  fontinino-  the  class  who  can  take  to  tliosc  iiu'inhcrs 
Para  (3)  of  it  ill  existence  at  that  time.  The  effeot  of  this  sometimes 
is  to  render  a  gift  <j;oo(1  which  niieht  otherwise  he  had  as 
contrary  to  the  rule  ae;ainst  perpetuities.  Thus,  a  limita- 
tion to  the  children  of  A.,  a  livino;  person,  on  their  attainintj; 
the  ao;c  of  twenty-five,  will  he  good  if.  at  tlie  date  of  the 
instrument  coming  into  operation,  a  child  of  A.'s  has 
attained  that  age  {Piclien  v.  Mathews  (1878),  10  Ch.  D. 
26-4)  ;  hut  it  will  be  bad  if  A.  had  no  children  at  that  time 
aged  twenty-five  (/«  re  Mervi/i,  Mtrriii  v.  ('r(>.<s))itiii, 
[1891]  3  (ii.  197). 

The  rule  does  not  ap])ly  where  the  gift  is  postponed  till 
the  youngest  child  of  a  family  attains  a  given  age.  unless 
there  is  an  indication  that  by  the  youngest  child  is  meant 
the  youngest  child  in  existence  at  a  certain  time,  as  "in 
the  lifetime  of  the  parents"'  (Goorh  v.  Goorh  i\>>^)?)), 
3  L).  M.  &  G.  3G()).  If  no  such  indication  can  he  found, 
then  it  appears  the  class  remains  open  while  it  is  possible 
any  children  may  be  born  ;  and  children  born  after  the 
youngest  for  the  time  being  has  attained  the  given  age, 
will  be  included  in  the  class  to  take  {Mainwaring  v.  Jieevor 
(1849),  8  Hare,  44).  Nor  does  the  rule  apply  where  an 
accmnulation  of  the  income  for  the  purpose  of  providing 
portions  for  the  younger  children  is  directed.  Then  the 
class  remains  unclosed  until  the  })eriod  of  accumulation 
has  expired  (hi  re  Stejiliens,  K'dhij  v.  Betts,  [1904]  1  ( "h. 
322).  Xor  when  there  is  a  direction  for  maintenance  after 
the  eldest  child  has  attained  the  age  of  twenty-one  years 
{In  re  Court7ie>/,  Pearce  v.  Foxwell,  [1905]  74  L.  J.  ( 'h. 
654). 

The  rule  as  to  the  period  at  which  the  class  is  to  be 
ascertained  is  also  applicable  to  the  ascertainment  of  the 
class  of  objects  of  a  powder  of  appointment,  where  the  same 
class  take  in  default  of  appointment.  Thus,  where  there  is 
a  gift  in  trust  for  A.  for  life,  and  after  his  death  for  such 
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of  his  issue  as  he  may  appoint,  ami  in  default  of  appoint-  Art.  20. 
ment  for  his  issue  equally,  Ik^  can  only  apjioint  in  favour  of  p^yg^^  (3). 
issue  born  in  his  lifetime.  For  the  class  of  issue  to  take  in 
default  of  appointment  consists  of  issue  born  in  his  lifetime, 
and  the  power  is  merely  a  power  o£  selection  amon^'  that 
class  (.HocMeij  v.  ^fa^^'l>e>J  (1790),  1  Ves.  jun.  142).  Where, 
however,  the  gift  in  default  of  appointment  is  in  favour  of 
a  diflPerent  class  (e.'/..  the  children  of  A.,  wlio  may  attain 
twenty-one  or  marry),  the  same  reasoning  is  inapplicable, 
and  A.  can  then  a])|)oint  in  favour  of  issue  to  be  born  after 
his  death  so  long,  of  course,  as  he  keeps  within  the  rule 
against  perpetuities. 
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Aet.  21. — Condition  of  things  in  reference  to  ichicli 
Descriptions  of  Property  are  Construed. 

So  far  as  the  property  comprised  in  a  document  is 
concerned,  the  condition  of  things  in  reference  to 
which  the  document  is  made  is  assumed,  in  the 
absence  of  a  contrary  intention,  to  be  : 

(1)  In  the  case  of  a  deed  the  condition  of  things 

existing  at  the  date  of  its  execution. 

(2)  In  the  case  of   a   will  the   condition  of   things 

existing  at  the  death  of  the  testator. 

Section  24.  '•Every  will  <ludl  be  construed,  with   reference,  to  the 

ISSt'*    '^''       '"'^''^^  estate  and  personal  estate  comprised  in  it,  to  s])eak 
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and   take    effect    as  it"  it  had  been  executed  immediately      Art,  21. 
before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  "  (7  W.  4  (N:  1  Vict.  c.  2G,  s.  24). 

The    words    "  with    reference    to    the    real    estate    and  KxplAimtion 

of  s.  24. 
personal  estate    comprised    in  it "  mean  "  so   far    as   the 

will   comj)ri>es  dispositions  of  real  and  personal  estate " 

ipei'  Turner,   L.J. :   Lad>/  J.aiKidale  v.    Bri<f<is  (185G), 

2  Jur.  (N.s.)  '?^-2,  at  p.  1)90). 

The  section  *'  refers  to  the  real  and  personal  estate  com- 
prised in  the  will,  and  nothing  else.  It  does  not  say  that 
we  are  to  construe  whatever  a  man  says  in  his  w-ill  as  if  it 
were  made  on  the  day  of  his  death.  Applyino-,  then,  that 
rule  to  this  will,  we  look  to  see  what  is  the  real  estate 
comprised  in  it  ?  It  is  to  be  observed  that  the  Act  speaks 
of  it — that  is,  the  will.  When  there  is  a  puzzle  as  to 
which  clause  of  the  will  carries  a  particular  property,  the 
statute  does  not  say  which  clause  is  to  outweit^h  the  other, 
but  only  that  the  proj)erty  is  to  be  comprised  in  the  will. 
B<'  it  so.  The  question  still  remains  which  clause  carries 
the  property,  the  residuary  or  the  sjx'ciiic  clause  ?  If  a 
testator  devises  all  his  lands  in  the  jcirish  of  !>.,  and  then 
makes  a  residuary  devise  of  all  his  t)ther  lands,  the  former 
devise  will  carrv  all  other  land  which  he  may  sulisecjuently 
accjuirc  in  that  pari>li  under  s.  21  of  the  statute,  unless 
there  is  an  intention  to  the  contrary.  But  when  we  are 
asked  to  extend  the  words  'my  cotta;.re  and  land."  so  as  to 
include  tjiat  which  he  (the  testator)  had  not  <;()!,  and  that 
which,  if  Ije  had  it,  would  not  Ije  ordinarily  describcil  liy 
such  words,  I  see  no  reason  for  doiii^;  anything  of  the 
kind   '    ( i>er    LiNDl.KV.    L.d..    in    ///    /■<     /'urtat   and    Lamb 

(1885),  :-i(»  <'li.  I>. :)!»,  at  p. :..')). 

"I  atn  lar  tVoin  expressing  an  v  <ioiilit  .'.upon  the  view 
enunciated  by  Lord  Juhtiee  LiNin.KV.  Hut  I  will  assunje 
tiiut  the  will  is  to  be  construed  as  if'  it  had  been  made  ou 
the  dav  of  thf  testator's  death,  and  I   will  a-k  nivself  what 
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Art.  21.      was   the   state  of  circiunsfances  of   the    testator    and    liis 
j)roj)erty  on  that  day  "  {per  Fry,  L.J.,  iJi/d.,  at  j).  ')»)). 


As  lias  ah'eady  hecn  [)()inted  out  (see  sujiru^  pp.  iWI  cf  sc'/.) 
the  court  in  construint;  a  will  or  deed  must,  in  order  to  <rive 


Coiulition  of 

things  with 

reference  to 

wliicli  a  will    oitect  to  it,  take  into  consideration  the  condition  of  thin<>;s 

and  deed  nre    .  .  ,  .   ,     .  ,  t 

in  reterence  to  which  it  was  made,      in  construin<'   a  deed 


assumed 
respectively 
to  be  matle. 


Illustrations 
in  re  wills. 


it  is  assumed,  until  the  contrary  is  shown,  that  the  condition 
of  thinos  in  reference  to  which  it  was  made  was  tlu^  actual 
condition  of  thint^s  at  the  time  it  was  made.  In  construin<£ 
a  will,  as  far  as  descriptions  of  property  in  the  will  are 
concerned,  this  rule  is  departed  from.  It  is  assumed  that 
the  testator,  knowing  that  his  will  would  not  come  into 
effect  till  his  death,  intended  the  descriptions  of  ])roperty 
in  it  to  be  ajiplicable  to  the  property  of  his  which  answered 
such  descriptions,  not  at  the  date  of  execution,  but  at  his 
death.  This  was  always  the  rule  of  construction  so  far 
as  gifts  of  pure  personalty  were  concerned,  and  it  was 
extended  to  gifts  of  land  by  s.  24  of  the  Wills  Act,  1837. 

Thus,  a  bequest  of  "  my  shares  in  the  Great  "Western 
Railway  "  will  include  all  such  shares  held  by  the  testa- 
trix at  her  d(>ath  whenever  she  may  have  acquircil  them 
{'J'rimier  v.  Trinder  (1866),  1  Eq.  ^'i)f)),  and  in  the  same 
way  a  general  devise  of  "all  my  freehold  lands"  will 
carry  all  freehold  lands  held  by  the  testatrix  at  her  death 
{Ladij  Laiufdale  v.  Brigfis  (1856),  2  Jur.  (n.s.)  982). 
Not  only  so,  but  a  release  by  will  of  all  debts  owing  by  A. 
to  the  testator  will  include  not  merely  the  debts  owing  at 
the  date  of  the  will,  but  all  others  subsequently  contracted 
by  A.  {Everett  v.  Everett  (1877),  7  Oh.  D.428).  Further, 
a  bequest  of  the  income  of  the  testator's  share  in  a  business 
carried  on  by  him  at  the  date  of  the  will  in  co-partnership 
with  two  other  persons  will,  if  the  testator  before  his  death 
buys  out  the  other  partners,  operate  as  a  bequest  of  the 
whole  income  of  the  business  {In  re  Russell,  Russell  v. 
Chell  (1882),  19  Ch.  D.  432).     And  a  bequest  of  "  all  my 
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term  and  interest  in  the  leasehold  dwelling-house  and  Art.  21. 
premises  known  as  "  B.  G.,  will,  where  the  testator  who 
at  the  date  of  the  will  had  a  lease  for  ninety-four  years  at 
a  ground  rent,  and  he  subsequently  buys  the  fee  simple, 
carry  the  fee  simple  (Sa.rton  v.  Sa.vton  (1^70),  13  Ch.  D. 
359.  Cf.  In  re  Kniqht,  Knialit  v.  Burgess  (1887), 
3-4  Ch.  D.  518).  And  a  bequest  of  '*  all  my  leaseholds 
situate  at  C,"  charged  nevertheless  with  the  payment  of 
all  morty,ai!;e  debts  charo;ed  thereon,  and  ""  also  with  the 
payment  of  the  annuity  of  £'.<  now  charged  thereon  in 
favour  of  my  sister,"  where  the  testator  at  the  date  of  his 
will  had  two  leaseholds  at  C,  one  subject  to  a  mortgage 
and  the  other  subject  to  the  £9  annuity  to  his  sister,  was 
held  to  pass  a  third  leasehold  at  C,  which  the  testator 
acquired  after  his  will  and  Ijefore  his  death  (/«  re  Ord, 
Dickinson  v.  Dickinson  (1870),  12  Ch.  D.  22,  and  cf.  Re 
Potter,  Stevens  v.  Potter  (1000),  83  L.  T.  405). 

Tli<-  difficulties  as  to  the  application  of  this  rule  arise  Will  speak- 
chieHy  on  the  question  of   contrary  intention.      Usually  ('iJ^^^th*^"' 

such  difficulties  arise  in  connectioii  with  the  construction  Contrary 
•11  -ti'i  1       1        n  T/1-  ^^,'  „  intention. 

ot  wills.      \>  here  a  deed  refers  to  a  ditierent  condition  ot 

things  from  that  existing  at  its  execution,  the  words  of 

the    instrument    are,  as  a  rule,  clear    enough  to  prevent 

doubts  on  the  point  arising.     Ikit  in  wills  the  testator,  as 

oftf'U  as  not,  has  in  his  mind  at  the  time  he  executes  his 

will,    the    condition    of    his    jiroperty    then,    and    not    its 

pos>iblc    condition    at    his     dcatb,    and     eonsecjucntly    his 

language  is  n<jt   pro])<'rly  applicabjc  t(i  the  later  condition 

of  his  propcrtv.     This  con>tantly  gives  rise  to  the  question, 

has  he  >ufficientlv  indicated   that  the  j»roj»erty  he  int<'n(b'd 

to   refer   \i)   under  a   given   description    was  onlv  the   jiro- 

pertv  as  it  existed  at  the  time   he   made   his   will  ?      If  he 

has   not   done   so.   then   the   presumption    of    law   j)revails, 

and  it  is  a-smiied  that  he  intended   to   deal    with   the  thing 

an«wering  thi*  de«.criptioM  a>  ne.irlv   a-  possible  ;it  the  time 

of  hi'  death. 
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Art.  21.  'rii(>   intt'utioii  to  dcul  unlv  \vitli  tli<'  jirojifrtv  aiiswcriii;^; 

^    ^  the  description  at  the  date  of  his  will  is  ii>ii;illv  shown  bv 

Contrary  '  ..'..". 

intfiitioii  a  direct  reference  to  tlie  (htte  of  the  will  in  the  will  itself, 
refcrt'iK'o  to  ^"'  '\^' ^^^*'  descri j)ti()n  lK'in<i;  such  as  to  identify  the  tiling 
<lati- of  will.  intciKJfil  witlia  tliiiin;  as  it  tlirn  existed.  In  order  that 
the  lirst  of  these  may  l)e  sntficient,  the  reference  to  the 
date  of  the  will  mnst  he  such  as  to  leave  no  doubt  as  to 
the  testator's  intention.  For  instance,  a  devise  of  '•such 
land.s  in  Kent  as  I  owned  at "'  date  of  will  would  no  doubt 
carry  no  after-acquired  lands  in  Kent.  l)ut  it  is  doul)tful 
if  such  a  phrase  as  "  which  I  now  own"  would  be  enou<ih 
to  do  so.  It  was  held  in  Cole  v.  Scott  (lbl4l)j,  1  Mac.  k  (t. 
518,  that  it  would  be  enough  ;  but  that  case  has  not  been 
since  treated  with  much  respect.  See  Castle  v.  Fox  (1871), 
L.  1{.  11  Eq.  544,  per  Malins,  V.-C.  ;  Sa.rton  v.  Saxton 
(1870),  13  Ch.  D.  350,  at  p.  ^Q\,  per  Malins,  V.-C.  ;  and 
In  re  Champion,  Dudleij  v.  Champion,  [1803]  1  Ch.  101, 
at  ]).  107,  per  North,  J.  Again,  in  J^onl  Lilford  v. 
J'otn/s-Keck  (1862),  30  Beav.  300,  where  the  words  were, 
••  1  give  all  my  freehold  estate  and  I  give  the  copyhold 
estate  whieli  I  now  have  or  shall  hereafter  have,"  were 
held  to  pass  after-acquired  freeholds  as  well  as  after- 
acquired  copyholds  in  sjtite  of  the  ditference  in  the  form 
of  the  bequests,  which  can  hardly  be  explained  on  any 
other  supposition  than  that  the  testator  intended  merely  to 
pass  the  freeholds  he  had  at  the  date  of  his  will.  Indeed, 
there  seems  to  be  a  tendency  on  the  part  of  the  courts  to 
read  words  indicating  the  present  time,  such  as  "  lands  I 
am  seised  of"  (I)oe  v.  Walker  (1844),  12  M.  k  AV.  591  ; 
"shares  I  now  possess"  (Ileplairn  v.  Skircing  (18G0), 
4  Jur.  (n.s.)  651  ;  Wagstajf  v.  Wagstaff  (1869),  8  Eq. 
229),  as  referring  to  the  date  not  of  the  will,  but  of 
the  death  of  the  testator,  on  the  ground  that  by  s.  24  of 
the  Wills  Act  the  will  is  to  be  read  as  if  it  were  made 
immediately  before  the  testator's  death.  See  per  Malins, 
V.-C,  in  Castle  v.  Fox,  supra.     Whether  this  tendency  or 
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the  o;rouml  ot"  it  is  correct  is  doubtful  after  the  explanation      Art,  21. 

^qven   1)V  LiNDLEV.    L.-I..  of  s.   24,   in    ///   re   Portal   ami 

Lamb  (cited,  infra,  \).  121).      And   see  Ix'e  JuhcanL^,  liotr- 

lamL^  V.  Edwards  (1^90),  03  L.  T.  -481.     The  more  correct 

rule  would  appear  to  be  that  recognised  by  North,  J.,  in 

He  Chamji/on,  supra,  in  which  while  holding'  that  "now  in 

my  occupation,"  and   such  like  expressions,  refer  to  the 

date  of  the  will,  still  unless  they  are  an  essential  part  of 

the  description  they  should  not  be  taken  as  limiting  it  to 

things  within  it  at  the  date  of  the  will.     And  see  fii  re 

Fraser,  Lowther  v.  Fraser,  [1904]  1  Ch.  726,  at  p.  734. 

AVhcrc  the  specific  ilescription  is  such  that  it  can  apply  ^'""trary 

.  ,  .  .  •Ill'    intention 

properly  only  to  a   particular  thing  as  it  existed  when  the  shown  by 

testator  made  his  will,  then  that  only  will  pass  under  it  description 

{Himiins  V.  Dawson,  [1902]    A.  C.   i).      Thus,  in   Jn  re 

Kni(jht,   Knifjht    v.   Burcfess   (1887),   34     Ch.    D.    ^A><,   a 

testator  at  the  date  of  his  will  was  Hying  in  a  house  held 

for  a  term  of  seyen  years  at  a  rackrent.     He  becjueathed 

to  hi<  wife   '"all   the   jilate  linen  china  glass  wines  liipiors 

furniture   and  other   household   effects  which  shall   l)e  in 

and   al)OUt   the  dwelling-house  in   which    1   shall  reside  at 

th"'  time   of  my  decease   together  with  tlic  lease  of  such 

house     .     .     .     absolutely."      After  the  execution  of  his 

•will  he  bought  a  freehold  house,  held  at  a  ])ep})evcorn  rent 

on  fee  farm  grant,  to  which   he  removed,  and  in  which  he 

resided  at  the  time  of  his  decease  : — JJeld,  that  as  what  was 

bequeathed  was  tin-  lease  of  the  house  in  which  he  le-ided, 

not    the  house  itself,  and   as  there    \\;i-«  no  le,i>e  of  the  iiew 

house,   that     lioil>e    did    not     par-s    uiidi'i'    the    l»e(|ucst    ( srd 

ijunre,  cf.  Sa.rtn/i  y.  Sn.il. ,„  (  ].s7!t).   l^*  <  'h.  I  >.  3.')t)  ;  (ox  v. 

lirntutt  (]HC,H).   L.   ]{.  l',    K.|.    122  ;    A/ilis   V.  Miles  (18(;(;), 

L.  \{.  I  \:>\.  it;2). 

Again  in  ///  /•/-  /'orlal  and  Land'  (  J.^.S.")).  i'.O  < 'h.  I  >.  .')(>, 
a  te»tat<jr.  who  at  the  date  (d' his  will  owikmI  a  >ni:ill  cottage 
and    some    twenty-two    acr<'<    of    r<tii<di    land    at     S.    W  ., 
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Art.  21.  l)('(|U(';itli('i|  "  my  f()tta<i('  and  all  inv  land  at  S.  AV.  .  .  . 
on  c'oinlition  that  no  lir  (»r  other  trees  or  shnih^  thereon 
1)C'  cut  down  -And  removed  and  that  the  houndary  i'enees  be 
kept  in  nood  preservation  antl  the  phmtation  lieuther  and 
furze  all  preserved  in  their  present  state."  Afterwards,  he 
contracted  to  purchas<'  a  house  of  considerable  size  and 
some  ten  acres  of  land  cunti;^uous  to  the  cottage  : — J/eld, 
that  the  description  applied  properly  only  to  the  cottage 
and  rough  land,  and  that  the  house  and  other  land  passed 
to  the  residuary  devisee.  And  see  Emuss  v.  Smifh  (1848), 
2  De  G.  &  Sml  722. 

Again,  in  Wehh  v.  J>^nrf  (18.j5),  1  K.  &  J.  580,  the 
testatrix  by  her  will  devised  "  Quendon  Hall  Estates."  At 
the  date  of  the  will  this  name  definitely  a])plied,  in  the 
mind  of  the  testatrix,  to  certain  estates.  Subsecjuently,  she 
purchased  adjoining  lands.  There  was  nothing  to  show 
that  she  intended  them  to  l)e  considered  as  additions  to  her 
Quendon  Hall  estates  :—JIeld,  that  they  did  not  pass  under 
the  devise.     Cf.  Castle  v.  Fox,  supra. 

Sale  and  It   inav   be  noted    that   where    property   is  specifically 

\7thi^^^^  beiiueathed,  and  after  the  execution  of  the  will  the  testator 
specifically  sells  it,  it  is  thereby  adeemed,  and  should  he  re})urchase  it 
again  before  his  death  it  will  not,  notwithstanding  s.  24, 
go  under  the  description.  Thus,  a  testator  who,  at  the 
date  of  his  will,  had  £1,000  guaranteed  stock  in  the  N.  B. 
Railway,  bequeathed  to  A.  '"  my  one  thousand  N.  B. 
Uailway  preference  shares."  Subsequently  he  sold  his 
guaranteed  stock  and  bought  by  different  purchases  shares 
and  stock  in  the  X.  B.  Railway  to  a  greater  amount  than 
£1,000  :—IM(L  nevertheless,  that  this  stock  did  not  pass 
to  A.  (In  re  Gibson,  Mat/ieics  v.  Foxishain  (18(j<j),  L.  R. 
2  Eq.  66d).  Again,  in  In  re  Moses,  Bedd'mqton  v.  Bed- 
dington,  [1902]  1  Ch.  100,  a  testator,  who  was  tenant  for 
life  of  certain  real  estate,  by  his  will  appointed  under  a 
special  power  of  appointment  this  real  estate.  Sub- 
.sequently  he  sold,  as  life  tenant,  part  of  the  real   estate  so 
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appointed  : — Held,  that  the  purchase-money  did  not  pa.<s.  Art.  21. 
This  rule,  however.  a])plies  only  where  the  devise  or 
bequest  is  specific.  "  Where  the  bequest  is  of  that  which 
is  generic,  of  that  which  may  be  increased  or  diminished  " 
the  mere  use  of  the  word  '•  my  "  would  not  be  sufficient 
either  to  show  that  after-acquired  property  of  the  same 
kind  would  not  go  under  the  devise  or  bequest,  or  to  make 
the  sale  of  the  thing  bequeathed  an  ademption,  so  as 
to  prevent  it  going  under  the  bequest  if  afterwards 
repurchased  {per  AVoOD,  V.-C. :  Goodlad  v.  Burnett 
(1855),  1  K.  &  J.  341). 


(      1  lM      ) 
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Art.  22. — Descriptions  of  Property  include  Accessories 
of  Property. 

Unless  a  contrary  intention  appears,  all  descriptions 
of  property  are  assumed  to  apply  to  the  property 
described  as  it  is,  or  is  intended  to  be,  enjoyed  in  the 
condition  of  things  with  reference  to  which  the  instru- 
ment was  made.  Accordingly,  in  order  to  pass  it  is  not 
necessary  to  mention  in  the  description  of  property 
granted  or  devised : 

(1)  Any  right,  easement,  or  profit  which  is  legally 

incident  to  the  property  described,  or, 

(2)  Any    quasi    easement    or    privilege    over    other 

property  owned  by  the  grantor  or  testator  up 
to  the  date  of  the  grant  or  death  of  the 
testator,  which  till  that  time  was  openly  and 
continuously  used  in  connection  with,  or  is 
reasonably  necessary  to  the  enjoyment  of,  the 
property  described  in  the  condition  of  things 
with  reference  to  which  the  instrument  was 
made. 

Explanation         In   this  article  it  is  attempted  to  snm  up  as  shortly  as 
possible  the  effect  of  the  two  maxims,  "  accessorium  7ion 
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duck,  st'd  sequititr,  suum  pn'na'pale,'"  and  '"a  orantor  cannot  Art.  22. 
derogate  from  bis  own  grant."  It  is  submitted  that  th(^ 
foundation  of  both  these  rules  is,  that  when  a  man  grants 
property  he  is  assumed  to  grant  it  as  it  is  enjoyed  at  the 
time  of  the  grant,  or  as  it  a})pears  from  the  instrument  it 
is  intended  to  be  enjoyed  by  the  grantee.  That  is,  the 
condition  of  things  with  reference  to  which  the  grant  was 
made,  iletermines  what  rights,  besides  those  expressly  set 
out.  passed  under  the  grant.  The  law  now,  so  far  as 
conveyances  of  land  are  concerned — and  the  rules  have 
reference  almost  exclusively  to  grants  of  land — is  declared 
by  s.  t)  of  the  Conveyancing  Act,  18<s].  The  law  is  the 
same  when  the  grant  is  by  will  (  PJulU/>,<  v.  Low,  [1892] 
1  Ch.  47). 

Neither  rule  is,  strictly  speaking,  a  rule  of  construe-  Rule  not  one 
tiou.     L.r  hi/pothesi  there  is  nothing  on  the  face  of  the  '^'j„„'  stiietlv 
instrument  referring  expressly  to  the  matter,  and  there-  -^pwikuig. 
fore    it   cannot    be    by  construction    of    the    words    that 
this  meaning  is  given  to  them.     It  is  by  looking  to  the 
condition  of  things  with  reference  to  which  the  words  are 
used  that  it  is  seen  what  was  meant  to  be  included  under 
them.      8ee   Birmingliam,  Dudle/j,  and  District  Banking 
Co.  V.  Ross  (1888),  38  Ch.  D.  2'.»r). 

PaUAORAI'H    (\  ). 

A-  to  tlic  lir-t  part  ol    tlit'  article,  the  rights,  ra-ciii('nt>.  |{iilc.s  as  to 
ami    profits    wiucli    are    legally    iiieideiit    to    properly,   •'"   (|,^.  ,ip,H.,,. 

generallv  those  whieli  are  appendant    and  a|ipiiiteiiaMl    to  <liini  und 

,        ,  '  ,  .  11111       apnurU-iiiinl. 

land.       ]>v  ajipendant    i-   nieaiil    amiexiil    lo    I  lie    land    hy 

jirescription ;   l)V  aj)]iiii"ienaMt.  anne\c(|  in  it  bvxinie  oilier 

UKjde  of  aecpiisitioii  (to.  Lilt.   \-f'i  li).        Tlie  law  a-'  fo  this 

rule    is   well    staled    in    Sliep.   Toiieli.  M'.      "■  The    ineidcnt, 

afce.ssory,  appendant,  and    I'egaidani    -liall,  in    nio-t    ea^e-^. 

pa''-   bv  the  grant  of  the  piineipal  williont    llie  woiiU  <iiiii 

pri't/nrnt//M,  but   not   c  iDiin  rsn,  lor    llie  |irinei|ial   dolli    not 

pass  Ijy  the  grant  of  tlie  incidenl.  .     Tlierefoie,  by 


i2t; 
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Art.  22. 
Faia.  (1). 


tIk'  ^raiir  of  a  r('Vt'r.siou.  without  iminin^^  the  rent,  a 
reversion  after  an  estate  tail  lor  life  or  for  year.s,  and  the 
rent  reserved  upon  the  estate  will  jniss  .  .  .  hut  hy 
the  grant  of  the  rent  the  reversion  will  not  pass.  So, 
by  the  grant  of  a  manor,  the  Court  Baron  thereunto 
belonging  will  pass  :  l)y  the  grant  of  a  house  or  ground, 
the  ways  thereunto  belonging  do  ])ass  ;  by  the  grant  of 
arable  land,  the  common  aj)i)endant  thereto  will  })ass  ; 
by  the  grant  of  mills,  the  waters,  floodgates,  and  the  like 
that  are  of  necessary  use  to  the  mills  do  pass  :  by  the 
grant  of  a  house,  the  estovers  appendant  thereunto  will 
pass  ;  bv  the  grant  of  a  manor,  the  advowsons  apj»(Midant 
and  villains  regardant  thereunto,  will  pass  (sed  ijtuvre,  see 
IIi<l(jins  V.  Grant  (1585),  Cro.  Eliz.  18)  ;  by  the  grant  of 
a  fair,  the  Court  of  Piei)owders  will  pass  ;  by  the  grant 
of  homage  or  rent  the  fealty  will  j)ass  ;  and  by  grant 
of  escuage,  homage  and  fealty  will  pass." 


Effect  of 


As  to  what  is  the  effect  of  adding  to  the  description  of 
adding  wnth  ^j^^  property  assured,  such  words  as  "'  with  all  its  appm*- 
tenaiices.  tenances,"  see  James  v.  Plant  (1836),  6  N.  &  M.  282  ;  and 
notes  to  Smith  v.  .lAiz-Z/u  (1G71),  2  Wms.  Saund.  400.  As 
to  the  extended  meaning  the  phrase  may  have  in  a  will,  as 
compared  with  a  deed,  see  Cuthhert  v.  Bobinson  (1882), 
4G  L.  T.  57. 

Illustrations        A  common  instance  of  the  application  of  this  rule  is  in 

of  application  ^]^g  ^jjgg  q^'  crrai^tg  of  land  al)uttino;  on  highways  or  non- 
of  rnlc.  .  o  o  .. 

tidal  rivers.       The  rule   is  that    the  owner   of    the  land 

abutting  on  a  highway  or  non-titlal  river  is  ])resumed  to  be 

owner  of  the  soil  of  the  roadway  or  the  bed  of  the  river 

to  the  middle  line.      When  such  an  owner  grants  away  his 

land,  though  there  is  no  reference  to  the  soil  of  the  road 

or  the  bed  of  the  river  in  the  conveyance,  and  even  though 

the  plan  on   the  margin  of  the  deed  delineates  the   land 

Hrauted  as  goino;  up  onlv  to  the  side  of  the  road  or  river, 

yet  the  half  of  the  road  or  bed  passes  under   the   grant 

unless  there  is  something  in  the  deed  or  in  the  circum- 
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stuuces  to  show  tluit  this  was  not  intended  {Mieklethwait  v.  Art.  22 
Seiclay  Briihie  Co.  (188G),  '^:^  Ch.  I).  133).  The  same  Pai^l). 
principle  applies  ^vhere  the  high\vay  is  a  street  in  a  town 
(Jii  re  Whitens  Charities,  Chariti/  Commissioners  v.  London 
Corporation,  [1898]  1  Ch.  659),  but  not  where  the  land, 
though  intended  to  be  used  as  a  road,  has  not  been  in  fact 
dedicated  to  the  public  {Leir/h  v.  Jack  (1879),  5  Ex.  D. 
204).  It  was  once  doubted  whether  this  presumption 
applies  in  an  award  under  an  Inclosure  Act  (Ecroi/d  v. 
Coitltharil.  [1897]  2  Ch.  0.54),  but  it  has  now  been  settled 
that  it  does  (Seaverson  v.  Peterborough  JRural  District 
Council,  [1901]  1  Ch.  22). 

A  good  example  of  the  sort  of  circumstances  which  will  Illustration 
be  held  to  rebut  this  presumption  in  a  deed  or  will  is  lebut  applica- 
afforded  by  Pryor  v.  Petre,  [1894]  2  Ch.  11.  Cf.  .}fello,'  v.  tion  of  rule. 
Walmesley,  [1905]  2  Ch.  1(J4.  There,  in  a  urant  of  land 
abutting  on  a  liighway.  the  acreage  of  the  land  granted 
did  nut  include  the  liighway  ad  medium  fil urn,  nor  did  the 
ina[)  drawn  in  tlic  margin.  ^Moreover,  in  the  schedule  to 
the  deed  the  land  granted  was  deseril)ed  by  numbers 
taken  from  the  ordnance  map,  in  which  ditferent  numbers 
represented  the  higliway.  There  were  trees  on  the  land 
granted,  and  also  on  the  side  of  the  highway  abutting  on 
it.  and  it  api)eared  from  the  recitals  that  one  of  the 
conditions  of  sale  was  that  the  trees  on  the  land  sold  were 
to  bo  taken  at  a  valuation,  that  the  trees  had  been  valued, 
and  the  amount  of  the  valuation  was  as  given.  This  tlid 
not  include  the  trees  growing  <»n  the  liigliway  : — Held, 
that  the  |ire.sumpti(jn  tli:it  half  tli<'  highway  |ias,-.eil  uinU'r 
this  c(jnvevance  wa<  lelmltctl.  The  I'act  that  the  half  of 
the  Idghwav  was  not  included  eitlier  in  the  acreage  or  in 
the  mapwouM  nut  hi' in  it^ell' sulHcient  (  />rnid<jc  \.  Ward 
(I8<il),  10  C.  Ji.  (N.s.)  4<»l»)  ;  but  the  additional  circum- 
stance that  the  trees  on  the  highway  were  not  to  lie  paid 
for  under  the  valuali(»ii  together  with  that  \':i<-\  was  enou;4h 
to  show  th<!  hall"  of  llu;  highway  wa>  not  intended  to  pass 
by  the  coiiveyaiice. 


128  Pakt  hi. — Dksckii'TIon-  ok  I*K(»1'i:i;ty. 

Art.  22.  Again,  a  right  may  i)a-sunili>r  a  grant  where  such  right 

Para.  (1).  ^^  ^"6  of  user  wliich  the  hiw  recognises  as  l)eh)nging  to 
the  grantee's  estate.  Sueli,  for  example,  is  the  right 
to  ent  timh(M-  wliicli  passes  to  tlie  tenant  for  life  when 
land  which  is  a  timber  estate  is  settled  (Ihis/nroo</  v. 
Marptiar,  [18l»l]  ."J  Ch.  ;'>(»(;).  And  so  also  is  the  riglit 
which  a  life  tenant  has  to  work  mines  where  the  mines 
were  oj)en  when  the  estate  was  settled  (In  re  C/iai/for, 
[1900]  2  Ch.  804).  In  hoth  cases  these  rights  j.ass  even 
when  the  life  tenant  is  ex})ressly  made  impeachable  for 
waste.  As  to  easements,  see  Tntcvnational  Tea  -Sfores 
Co.  V.  I/ohhs.  [11)0;5]  2  Ch.  h'j')  ;  Quicke  v.  Chapman, 
[1903]  1  Ch.  (-.nil. 

Pauagkai'H  (2). 

Rule  in  The    second    part    of    the    ai-ticle    refers    to    the    riglits 

second  part       •        i •     1 1  ■  i  ■    ■    •  i        i        i  •   i      i     i  i 

of  article.         impliedly   granted    over    adjonnng    land   which    belongi'd 

to    the    grantor    at   the   time    the    land   described    in    tlu' 

instrument  was  conveyed  to  the  grantee  or  was  conveyed 

by  him  to  a  third  j)erson  simultaneously  with  the  conve\- 

ance  to  the  grantee  {Righy  v.  Bennett  (1882),  21  Ch.  D. 

559,  at  p.  567).     Here  the  extent  of  the  rights  impliedly 

granted  depends  on  whether  the  condition  of  things  with 

reference  to  which  the  instrument  was  nuuh'  was  simply 

their  condition  when   it  came    into  operation,  or  was    a 

condition  which  the  parties  contemplated  for  the  future. 

If  the  former,  then  the  only  rights  which  passed  were  the 

rights  actually  and  visibly  used  with  and  "*  necessary  for 

the  convenient  and  comfortable  enjoyment  of  the  [)roperty 

as  it   existed    before  the  time  of  the   grant"  {^per  Lord 

Campbell,  in  Kicart  v.  Cochrane  (18()1),  4  Macq.  Sc.  A])p. 

117,  at  ]).   122)  ;   if  the  latter,  then  a  right  is  impliedly 

granted  to  the  grantee  to  restrain  the  iirantor  or  his  assiijns 

from  doing   on    the   adjoining   land   anything  which   will 

interfere  with  the  condition  of  things  expressly  intended 

to  be  established  in  the  future  {Jiinningliam,  Ihidleij,  and 

District  Banking  Co.  v.  Boss   (1888),  38   Ch.  D.  295). 
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And  the  rule  ;ni|)lies  eiiualh'  when  tlic  veiulor  is  u  niort-  Art.  22. 
gagee  selling  under  the  statutory  [lower  (Born  v.  Taviun-,  p.^j..^  ,.,, 
[U»00]  2  Ch.  211). 

As  to  what  are  rights  actually  and  visilily  used  with  and  Riglits  within 
"  necessary  for  the  convenient  and  cointbrtable  enjoyment 
of  the  property  as  it  existed  het'ore  the  time  of  the  grant," 
sucli  rights  as  rights  to  the  admission  of  light  ami  air 
to  windows,  doors  and  chinnieys  of  a  house  on  the  land 
granted  over  the  adjoining  land  of  the  grantor  (  Nosewcll  v. 
Pri/ov  (1705),  t)  ]\Iod.  llti),  rights  of  su})port  to  l)uiUlings 
on  the  land  by  the  adjoining  soil  or  building  belonging  tt) 
the  grantor  (J)alfoji  v.  ^l//</(^^■  (l.SiSl).  (!  A])p.  ('as.  7-10: 
Lemaitre  v.  /Anv.v  (1881),  19  Ch.  D.  2.S1).  rights  to 
discharge  water  on  or  to  receive  water  from  the  grantor's 
adjoining  land  (J-Jirurf  v.  ('orlwatie  (IJSGI),  4  ^lacq.  Sc. 
Aj)p.  117),  are  all  what  are  called,  when  they  have  become 
legal  rights,  continuous  and  a})parent  ea.sements,  and  they 
all  pass  when  an  owner  of  two  tenements  conveys  one 
without  specific  reference  in  the  grant.  A  right  of  way 
of  necessity  also  will  j)ass.  But  a  right  of  wav  of  con- 
venience over  the  adjoining  land  will  not  pass  unless  the 
right  is  over  a  formed  roadway  constructed  for  the  purpose 
of  going  to  and  tVoiil  the  ;^|-aiit(Ml  tenement  (  liroirn  \. 
Alul'UKter  (IHbl),  M  Ch.  I).  -liM)  ;  ,■/.  Dtr/inuirs/,  \. 
Ro,i>:ton  Ma/<'/-r<,.  (lt)()()),si  L.T.(;7;{  :  Mi-ltoH.<\.  M.-hoUs 
(IHUO),  81  L.  T.  Sll).  Xor  will  a  jirecarious  ca-ement 
pass,  such,  lor  examjile,  as  the  right  to  water  cat  lie  .ii  a 
waterway  made  lor  tin'  purpox-  of  suppUing  a  mill 
(  /iiirroir.s  v.  /.dii;/,  [liMIl]  2  (  h.  .'.(12).  It  i>  to  Im'  iiot.-.| 
that  these  rights  are  iKjt  granted  to  the  extent  the\  m;i\ 
have  been  u-ed  before  the  grant,  but  merelv  to  the  extenl 
that  they  are  necessary  lor  the  conv  enieiit  eiijovnjent  of 
tiie  land  granted  (//<'/•  ^((WKN.  I, ..I.,  in  liirinliiiilnnii, 
Itiidlfi/,  uiui  higlrirt  liiiiiklini  (  H.  \.  /.^/.^.^,  Mif,ni).  As  to 
resj-rvation  of  cascnients  by  grantor,  M-e  ,!/<///  \.  lirlltrill, , 
[11)05]  i  Ch.  tin.-,. 


thiiu 
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Art.  22.  \\  here   the    Traill    i^  ukkIc  with  special   rclcrcncc   to   an 

Para.  (2).     :i»iiiiif(i  or  iiiicinhMl  coiulition  ol"  tilings  there  is  an  iiniilied 

Applifation     unilertaking  on  the  part  of  the  grantor  not  to  do  anything 

ot  niif  to  an    ^^^^   j^j^  adioiniii'i  land  inconsistent  with   tliis  assumed  ur 

assunu'ti  •'  " 

condition  of     intendeil  condition  of  things.     (^)uestions  under  this  head 

usually  arise  under  grants  for  special  ])urposes.     Thus,  in 

a  grant  I'or  l)uildings  to  he  erected  according  to  a   given 

plan,    there    is   an   iin])lied  undertaking   that   the   grantor 

-hall  not  let  down  tlie   liuildings  so  erected  hy  excavating 

the     soil     adjoining     them     (R'njln/    v.     JJeiuieft     (1S.S2), 

21   Ch.   I).  ">r)llj.     And  where  the  grant  shows  that   hoth 

parties  contemplated  that  the  buildings  to  he  erected  on 

the  land  granted  were  to  have  windows  overlooking  the 

adjoining   land   belonging  to  the  grantor,  the  latter  will 

not    afterwards    be    allowed    to    obstruct    such    windows 

(Bailei/  v.  Iclce  (1801),  64  L.  T.  781)  ;  and  see  ?J.sj,le>^  v. 

Wilkes  (1872),  L.  K.  7  Ex.  2i)^). 


Art.  23. — Descriptions  of  the  Benefits  accruing  from 
Property,  equivalent  to  a  Description  of  the 
Property  itself. 

Unless  a  contrary  intention  appears,  any  description 
which  comprises  all  the  benefits  accruing  from  a  pro- 
perty will  be  held  to  be  equivalent  to  a  description  of 
the  property  itself ;  and,  accordingly,  any  interest  given 
in,  or  charge  imposed  upon  such  benefits,  will  be  held  to 
be  an  interest  or  charge  in  or  upon  the  property  itself. 

Auihotitivs  "  If  a  man  seised  of  lands  in  fee  by  his  deed  granteth 

to  another  the  profit  of  those  lands  to  have  and  to  hold  to 
him  and  his  heirs  and  maketli  livery  .<ecutultnjt  formam 
r/iai't'i  the  whole  land  itself  doth  j)ass  ;  for  what  is  land 
but  the  profits  thereof  ;  for  thereby  vesture  herbage  trees 
mines  and  all  whatsoever  parcel  of  that  land  doth  pass  "' 
(Co.  Litt.  4  b ). 
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■•  J^rima  /aril-  a  ^itt  of  the  proihu-e  of  u  fuml  is  a  ^it't  ot"  Art.  23. 
that  |iroJuce  in  perpetuity  :  ami  is  consequently  a  ojift 
ot"  the  fund  itself,  unless  there  is  something  upon  the  face 
of  the  will  to  show  that  such  was  not  the  intention  "  {jper 
Sir  W.  Grant.  !M.1\.,  in  Adamson  v.  Armltaye  (1815), 
li>  Ves.  Jrltl.  at  p.  418). 

"  The  power  of  appointing  the  income  or  fruit  of  a  fund 
is,  in  my  opinion,  equivalent  to  a  power  ov(>r  the  tree 
which  produces  the  fruit"  (y^'"  Nohth.  ^ ..  in  Re 
L'Hei-minii'i\  Moimsi-j/  v.  Buston,  [18it4]  1  < 'h.  oT"),  at 
p.  67G). 

This  rule  is,  in  a  sense,  the  converse  of  that  set  out  Explanation 
in  the  preceding  article.  There  the  rule  was  that  the 
description  of  the  principal  covered  the  accessories  or 
incidents  :  here,  that  the  description  of  all  the  accessories 
or  incidents  covers  the  principal.  In  other  words,  the 
«'ti'('ct  of  this  rule  is  that  the  henclits  which  result  from 
ownership  jiractically  constitute  ownership,  and  that  con- 
sequently where  words  are  used  which,  literally  taken, 
give  an  int<M-est  in  those  benefits,  such  words  will  he 
construed  as  giving  an  interest  to  the  same  extent  in  the 
ownersjjii). 

In  oriler  that  t!ie  rule  may  apply,  the  description  of  the  What  ncces- 
accessories  or  incidents  must   he  such  as   to  iiielude  (til   the  application 
I»enefits  arising  from  owiiir-lii|i.      1  f  it  applies  only  to  -ome  "'  '"I*"- 
specific  benefit,  or  a  general  description  is  limited  to  less 
than    all    the    benefits,   the    ride   is   excluded.       Thus,   the 
devise  of   the  rents  and  profits  will  carry  the  tee  or  what- 
ever interest  the  testator  had  in  the  land  (Jhwd.  (ioldln  v. 
Labman    (18:51),     >   H.  A:  Ad.  WO).      Hut   a  devise   of  the 
rent,  incident  to  a  reversion,  will   n(»t  <'arrv  the  fee  (Shep. 
ToucIj.  ii\))y   nor   will    a   tru«I   to   rai>e   portions  out   of  the 
*' annual   rent-;  an<l  |fr<»fit>   "   ol    land  make  the  portions  a 
<liarge     upon     the     fee     (  ///     n     (iiiiii,    liuldtxL     V.     ( 1  it't'ii 

n»«8j.  Ml  <'ii.  i>.  i;i<>). 
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Art.  23.  The  rule  is  the  sainc,  wlictlicr  the  ni-nit   or  clinr^c  is  \>y 

will    or   .1c<mI    [lii(rLli,u,.<f   V.    Mill, II, ton  (  Ifi-Sl),    1    ('a<.  Cli. 

iflates  to         17;5),an(l  wlu'tlu'i- tho  property  ^iraiitcd  or  fliar<2,«'(l  is  rcalty 

dfscriptRms  ,„.rsonaltv   (Jmhu/s   v.    /iaih/   (l.sr,.",),    17    Beav.    ll.S), 

of  property   -  l  -     ^  -  ■'    v  v  /» 

not  to  exteiii   and  wlictlicr  the   income  he  oiv(>n  or  charoc'd  directly  or 
passed.  through  a  trust  {JJa/«f  v.   Swineij  (li'-'lW).    I   Sim.  A:.  Stu. 

4t>7).  C)\vin<>;,  however,  to  the  (h'ffci-ciit  iiilcs  as  to  words 
of  liuiitation  in  deeds  and  wills,  and  in  rc>pcct  to  icahy  and 
personalty  (see  infra^  pi>.  li>7  t-t  scfj),  and  owino-  to  there 
being  no  estates  at  common  law  in  jxTsonalty,  this  rule  is 
otten  confused  with  those  reoulatino-  the  extent  of  tlu^ 
interest  which  })asses  wlicr<'  no  words  of  limitation  arc 
used.  But  it  is  essentially  a  ride  referring  to  the  descrip- 
tion of  the  })roj)erty  and  not  to  the  extent  of  the  int(>rcst 
which  ])asses.  The  rules  dealing  with  words  of  limitation 
a])})ly  etpuilly  in  fixing  the  extent  of  the  interest  which 
[)asses,  whether  the  ])roj)erty  descrihed  is  descrihcil  hy 
words  a]iplying  to  the  ror/ms  or  words  applying  to  the 
incouK'  or  jirolits. 

Grant  of  the         An    instance    of    the    rule    is    atf"oi'dc(l     liy    the    case    of 

exclusive  use  y,^^^y/      ^._    /y^,^,^/^    (1^1)0),  U  Ch.   D.    \2.     There   M.  and 

ot  propcrtN'  -^  '  /' 

passes  tlie        others  were  owners  in  fee  of  a  house  fronting  a  street,  and 

iiroiJertv  i  c  i  i  •  •         i  a  i 

ij^^.lf     ■  also    ot    a    vard    and    premises    m    tlic   rear.       A   covered 

passage  or  gateway  led  from  the  street  through  the  houses 
to  the  premises  in  the  rear.  They  conveyed  the  ])remises 
in  the  rear  "together  with  the  crd usirc  use  of  the  gate- 
way"" to  W.  in  fee.  It  was  held  hy  the  (,'oiu-t  of  Ajipcal 
that  W.  was  entitled,  not  inerelv  to  a  right  of  way  through 
the  gatewav.  hut  to  the  gatcwav  lor  all  lawful  piii-jioscs. 
and  .'iemhlc  that  such  a  right  amountc(l  to  the  ownershi|i 
of  the  space  within  the  gatewav. 

lllusiratiuns         A  couimou  instance  of  the  a[)plication  oi'  this  ruh'  i.>  that 

ofappliuvtion    ^-      testator  devising  his  dwelling-house  to  the  use  that 

of  rule.  o  ^ 

hi>;  widow  mav  live  in  and  occupv  the  same  during  her 
(Jift  of  riglii  lii'c.  Such  a  gift  as  this,  unlc.s>  the  contrary  appears, 
limise  or  coufcrs  an  ordinary   life  estate   on   the   widow.      She  is 

i.iiui. 
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undvv  no  obli>iatioii  to  ocou]>y  per>5onally  the  house,  but  Art.  23. 
may  let  or  sell  her  interest  in  it  {Rahhethw.  Stpii re (lSo9), 
4  De  G.  &  J.  40G).  In  tlie  words  of  Lord  Halsbury,  C, 
in  Coward  v.  Larkman  (1)S^8),  (iO  L.  T.  1,  :it  p.  2,  ''the 
tree  use  anil  ocoujiation  of"  a  house  seems  to  be  as  mueh 
within  the  rule  ...  as  the  ineonie  from  an  estate." 
And  this  rule  applies  whethei"  the  right  to  oecupy  is  given 
by  \\  ill  or  deeil  or  is  reserved  to  the  grantor  under  a  grant 
of  the  house.  "  A  lieenee  to  occuj)y  an  estate  for  a  par- 
ticular time  is  a  lease  of  the  whole  estate  for  that  time  " 
(Re.v  V.  Inhabitants  of  Eatlwjton  (171)1),  -t  T.  Hep.  177, 
at  p.  1S2). 

It  should  be  noted  that  while,  us  we  shall  see,  a  gift  of 
the  income  of  personalty  by  will  or  deed,  or  of  the  rents 
and  profits  of  realty  by  will,  without  words  of  limitation, 
will,  in  rln'  absence  of  anything  in  the  context  to  the 
contrary,  pass  all  the  donor's  interest  in  the  personalty  or 
realty  (f'n/ra,  ]>.  199),  it  seems  doubtful  whether  a  gift 
of  the  use  and  oecu])ation  of  a  house  without  words 
of  limitation  will  pass  more  than  a  life  estate.  See 
ptr     Lord    Watson,    in     Coward    v.     Larkman     (l.SSy), 

•  )<)    L.    T.    1.    :it    Ji.    \  :     rf.    p,r    Lord     IIaI.sI'.IKV.    (  "..   //-/(/.. 
at  j..  :i). 

Another  common  instance  of  the  a[)plication  ol'  the  rule  Charges  of 
arises  in  the  case  of  a  chari^e  of  debts  <jr  portions  on  the       i""  °" 
rents  and    profit*   of  land.     As  to   this,    the    l:i\v    i>  thus  iiKonu-. 
StatJ'd  by  .IkssKI..   .M.U..  in   Mitralft'  v.  llntiltin.'Hin  ( l<s7r>), 
1  Ch.  JX.'*91,at  p.  .Vjl  :   "Theruk<  being  that,  where  there 
is  a  trust  to  pav.  or   to  rai-e  and    |ia\ ,   or    to   raise  or  pav 
gro.ss  «ums  out  (jf   rent-  anil  profits,  that  means  out  ol    the 
estate  ;  and  you  may  >ell  it  or  ujortgage  it  for  tiie  juirpose 
of  paving  the  gross  sum.  the  rejison   being  that  the  sum  i.s 
to    be    |iaid    at    onee.    and    the    rents   and     prolit*   are    not 
•iUllicieFit    Ibr   that    |»nrpose.     ...      1    holil   it  to  be   an 
establi-lied    ride   of    eon-trm-tion    that    in    a    deed    or    will 
where  \(>M    lind  a  trn-l    to    pav  delit*   or    to    rai-e   ami    pay 
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Art.  23.  debts,  or  to  raise  or  |ia\-  delits  out  oi'  rents  mid  [Molits, 
that,  witlioiit  more,  mean-  that  xou  niav  I'ai-c  tliciu  liy 
sah'  oi-  niortti'ao-e,"  W'hih'  the  lade  of  eonstruetion,  a-- 
here  stated,  is  inKiuestionahly  et)rreet,  it  mav  he  (h)uliteil 
whether  the  reason  of  the  nde  is  that  ;j,iven  hy  the 
Master  of  the  Holls.  As  pointed  out  hy  Stiijijni..  d.. 
in  7.V  Gret>)>.  RaJdork  v.  Giwen  (18<S)!J),  40  C'h.  I ).  lilO, 
at  |).  (tl  L  the  earh'er  ih'cisions  seem  to  ore  rather  on  the; 
•i'enerality  of  the  woi-ds  used  than  on  tlie  sinn  liein^;' 
immediately  ])ayal)h'.  And  see  per  IIalsblky,  ( '.,  in 
Coward  v.  Larkman  (1888),  I'lO  L.  'W  1,  at  p.  2.  Nor  is 
that  reason  (piite  in  e(inl'oi-nnt\-  with  the  decision  of 
Lord  Wkstiuky,  (.'.,  in  l'hilUp.<  v.  (iittft-ridoe  (18(>2), 
3  De  G.  J.  &  S.  332,  in  which  he  lield  that  where  the. 
charge  was  of  an  amiiiitv  the  rule  ap|ilie(|. 

Gifts  of  Sometimes  the  rnh'  of  construction  ap[)licable  to  gifts  of 

charities.  income,  where  tlie  object  is  charitable,  is  .stated  as  if  it 
di tiered  materially  from  the  rule  above  set  out.  It  is 
usually  stated  something  in  this  way  :  "  Where  a  gift  is 
made  to  charitable  objects,  and  the  whole  income  at  the 
date  of  the  gift  is  a])])ropriated  among  specified  charities, 
then  any  sul)sequent  increase  of  income  will  go  rateably 
among  those  chariti(>s  ;  but  if  the  whole  income  is  not  so 
approjiriated,  anv  sul)se(|uent  increase  will  not  go  rateal)ly 
among  them,  but  it  will  goto  chai-itable  objects  generally, 
if  there  is  a  general  intention  of  charity  disclosed  in  the 
instrument."  It  is  submitted  that,  so  far  as  this  rule 
deals  with  charitable  objects  generally,  it  is  not  a  rule  of 
construction  at  all.  It  is  really  a  rule  of  policy  In'  which 
the  court  aids  defective  gifts  to  charities.  If  the  court 
finds  that  a  donor  intended  to  give  a  certain  ])roperty  to 
charitable  objects,  it  will  not  allow  the  gift  to  fail  because 
the  donor  failed  in  whole  or  part  to  say  what  the  charitable 
objects  were.  In  so  far,  however,  as  the  rule  is  a  rule  of 
construction  at  all.  it  i>  simply  that  -rated  in  the  above 
article.  That  was  evidently  the  opinion  of  Lord  Eldon. 
In  Att.-Gen.  \.  Skitmer/  Comparn/  (182G),  2  Kuss.  407, 
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at  p.  441.  lie  says:  "There  arr  nuiny  eases  whieli  have  Art.  23. 
decided  that  where  it  appears  on  the  will  itself  what  was 
the  yearly  value  of  the  estates  tjiven  to  charitable  purposes, 
and  the  testator  has  parcelled  among  the  different  charities 
the  whole  of  that  yearly  rent  or  value  so  attributed  to  the 
property,  any  future  increase  of  rents  must  go  to  charity. 
The  court  seems  to  have  said  that  the  testator  has  himself 
declared  what  constitutes  the  whole  of  the  estate  ;  .  .  . 
and  from  the  circumstances  of  his  knowing  what  was  th<' 
then  present  value  of  the  estate,  and  devoting  it  exclu- 
sively to  charity,  we  have  inferred  an  intention  on  his 
})art  that  the  whole  of  the  estate  should  be  given  to 
charitable  purposes.  The  doctrine  of  these  cases  is  neither 
more  nor  less  than  this  :  a  gift  of  the  rents  and  profits  of 
an  estate  is  a  gift  of  the  estate  itself  ;  such  a  devise  as  I 
have  just  mentioned  is  a  gift  of  the  rents  and  profits  ;  it  is 
therefore  a  gift  of  the  estate.''  The  whole  question,  in 
other  words,  i-,  Did  the  donor  intend  to  devote  the  whole 
property  to  charitable  purposes  ?  If  he  has  devoted  the 
whole  income  of  the  property  to  specified  charities,  then, 
nnder  the  rule  stated  in  the  article,  he  is  presumed  to  have 
intended  to  devote  the  whole  pro])erty  too,  and  accordingly 
all  incrr'ase  in  the  value  goes  among  the  s]»ecified  charities, 
whii-h  ar<'  the  owners  of  the  property.  II  he  li;i>  not 
devoted  the  whole  income  of  the  pro])erty  to  specifieil 
charities,  then  if  it  a|»pears  in  any  other  way  that  he 
intendetl  to  devoi<'  the  whole  proj)erty  to  eliaiitnble  luir- 
pose-  gen(^rallv,  the  court,  as  a  matter  of  jtultlic  policy, 
will  not  permit  this  intention  to  fail  through  any  nneer- 
taintv  as  to  the  p:iiti(  iilar  charities  he  intended  to  benetit 

(/// n-  \\'h;t,'.  \n,;tr  X.  ir////,-,  [i.sit;',]  -j  ch.  4i).    And 

where  he  impres.ses  upon  the  lurid  a  \»tiil  <"harge — >iueh, 
for  example,  a.su  direction  to  a|i|pl\  the  ineonie  of  tin-  tiind 
first  to  keeping  iiis  tomli  in  order,  and  subject  thereto  Ibr 
charitable  purposes — then  the  whole  fiuid  is  subject  to  the 
charitable  trust  discharged  ol'  ilif  \(»ii|  cliarge  (I/t  re  Jioi/rr- 
fo„.  liini  v.  /wv,  [1901]    I   ell.  7I."»). 
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Art.  23.  No    ]):irticul;ir    words   arc   necessary    to   make    the    rule 

.,,    ~  a])]tlieal»le.     All  that    is  necessary  is  that  the  words  used 

Words  to  '  1  .  - 

niaki'  rulo        shall  he  such  a-  will  descriho  the   (general  honofits  arisin<:; 

ajij)  ira  1 1>  ^-     ]       owiu'rsliip   of   the    hmd   or  iiersonaltv.     Thus, 

must  rotcr  to  I  '  • 

tioiH'tits  "  reut>;  ami  ]iri)tits"'    lia\'c    1 n    liclil,  ai^aiii   and   a;iaiii.  to 

<;onerally  of  ,  ,,.    .  i        i        i  i  -i  i 

nroniTtv.  '*G   surhcient    to   pass   tlic   land  ;    winle    as    to    jx'rsonalty, 

tliou<ih  possibly  '' r(Mits  "'  would  not  he  sutHcient  (///  r<' 
Green,  liailorh  v.  Urn'n  (l.S.S.S),  4(1  Cli.  D.  illO).  the  ^ift 
of  *'  dividends  "'  has  passed  the  stock  (  I'lKje  v.  LeajiiHinrcIl 
(1812),  18  Ves.  40;^)  ii'i'l  ^Ik'  consols  (Steiihenson  v.  Doirso/i 
(1840),  3  l^eav.  ;U2)  on  which  they  were  payalih'.  The 
y;ift  of  the  "interest"  on  a  fund  lias  passed  the  fund 
{Cloiujhx.  Wi/ime  (1817),  2  Madd.  188),  as  has  the  gift 
of  the  "produce"  (Adamson  v.  Armitage  (1815),  19  Ves. 
416),  and  "the  income  "  {I)),  re  L' I h-rmi niv i\  Mouii^i'ij  v. 
Buston,  []894]  1  (Jh.  t;75). 
Intention  to  This  rule,  like  any  other  rule  of  construction,  applies 
exchide  rule.  qj-jIj  ^vhere  no  intention  to  excludes  it  appears.  Wiiat  will 
be  considered  sufficient  evidence  of  such  intention  depends 
in  each  case  on  the  worils  used  in  the  insti'ument.  hut  as 
an  instance  of  what  has  been  held  .sufficient,  the  case  of 
Re  Green,  JMdock  v.  Green  (1888),  40  Ch.  D.  OlO,  may 
be  cited.  In  that  case  a  testator,  after  leavino  all  the 
cash  in  his  liouse  at  the  time  of  his  death  to  his  widow, 
subject  to  the  })ayment  of  his  debts,  directed  that  in  case 
such  money  should  prove  insufficient  for  such  payment, 
the  deficiency  should  be  payable  out  of  the  "  rents  divi- 
dends and  annual  ])roceeds "  of  all  his  estate  : — Held, 
that  "  rents,  dividends,  and  annual  proceeds"  was  equivalent 
to  "  annual  rents  dividends  and  proceeds,"  and  that  the 
debts  were  not  a  charge  on  the  ror/ms  of  his  estate. 
Stirling,  J.,  in  delivering  judgment,  says :  "  The  words 
are  '  rents  dividends  and  annual  proceeds.'  The  j^rimary 
meaning  of  the  word  '  rents  '  is  rents  accruing  from  year 
to  rear,  there  is  no  question  as  to  the  meaning  of  divi- 
dends ;  the  other  word,  '  ])roceeds,'  is  limited  by  the 
word   'annual."      Then  is  thei-e  in  the  context  anv  iudica- 
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tion  of  tlie  sense  in  wliieh  the  testator  used  those  \v()rils  'i  Art.  23. 
In  the  Hrst  place  the  testator  ))equeaths  a  specitie  part  of 
his  estate  to  his  wife  for  life  with  remainders  over,  in 
such  terms  as  to  make  it  clear  that  his  meanino-  was  that 
the  ror/'iis  should  he  cnjoved  in  specie.  Next,  he  uses  the 
words"  rents  and  protits  "  in  the  ^ift  of  the  Princess  Alice., 
in  the  sense  of  annual  rents  and  profits  hein*;  the 
rent-  ami  profits  until  sale,  plainly  showinti,-  that  he  did  not 
mean  what  Lord  ("oupkr  (in  Stmi/io/ie  v.  I'/iadcr  {^IIHJ), 
Prec.  ("h.  43,"),  i'.lCt)  termed  extraordinary  profits.  Then 
hi'  ha>  in  terms  disi)0sed  of  the  residue  of  his  real  and 
personal  estate  :  and  if  he  intended  to  charge  the 
deficiency  of  his  deljts  on  the  (■<)rjii(.<  of  his  estate,  why 
should  he  not  have  done  so  directly  ?  ^loreover,  when  the 
testator  desires  to  charge  the  corjni.s,  he  knows  how  to  do  so 
— as  is  shown  by  the  trust  to  raise  ii  legacy  of  £100  for 
Elizabeth  Dovey  out  of  the  proceeds  of  the  sale  of  the  Prin- 
cess Alice.  Looking  at  the  whole  of  these  circumstances,  I 
am  satistied  that  annual  rents,  dividends,  and  profits  onl}' 
w<*re  intended  by  the  words  to  which  I  have  referred." 

And  see  In  re  J/ 1 Icnninier,  }foiinseii  v.  Buston, 
[1>5*J4:]  1  < 'li.  tlT").  which  shows  that  ('\-en  where  the 
te>tat<»r  draws  a  distinction  in  certain  events  between  the 
income  and  the  capital  of  a  fund,  that,  in  itself,  does  not 
jM-eveiit  till'  tni-t<  (»f  the  income  cai-rying  the  cajiital. 


(  l.'5<^  ) 


CHAPTER    Til. 

GENERAL    DESCRIPTION    OF    PROPERTY 

ART.  I'ACK 

24.  What  is  included  imder  a  (jeneral  description    -         -         -     13H 

25.  Whtt  is  not  included  under  a  (jenevid  description       -         -     144 


Art.  24. —  What  is  included  under  a  General 
Description. 

In   the    absence   of    contrary   intention,    a    p^eneral 
description  of  property  in  a  will  or  deed  will  include — 

(1)  Not    merely   interests    in    possession,    but   also 

interests  in  expectancy; 

(2)  Not  merely  legal,  but  also   equitable  interests ; 

and 

(3)  Not  merely  property  belonging  to  the  testator  or 

settlor,  but  also  property  within  the  general 
description  over  which  he  has  [at  the  date  of 
the  execution  of  the  instrument  ?]  a  power  of 
appointment,  provided  there  is  anything  in 
the  instrument  or  in  the  condition  of  things 
with  reference  to  which  it  was  made  to  show 
that  the  testator  or  settlor  intended  such 
property  to  be  included  («). 

Authorities.  (1)   "It  is   now  settled   that  a  reversion  in  fee  will  pass 

under  a  iieneral  devise  unless  a  cleai'  intention  to  exclude 


(«)  This  is  independentlj- of  s.  27 of  the  Wills  Act,  IS'A~,  with  regard 
to  general  powers,  as  to  which  see  p.  147,  infra. 
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it  be  shown,  though  it  is  liinittMl  in  ])art  to  tli(>  same  uses  to      Art.  24. 
which  tlic  {>artionhir  ostatc  (it"  1  may  s(t  call  it)   is  already 
doclicatctl "'  (y'<>'  Lord  iS'r,  Leonards:    Ti-niHutt  y.  Tiniutni 
(1^44),  1  Jo.  &  Lat.  'M\\  at  p.  380). 

(2)  "Money  wliich  a  totator  has  not  ^ot  into  hi>  own 
hand^.  and  whiidi  he  has  no  ri^lit  to  have  in  liis  own  hands 
and  which  is  held  npon  trust  tor  investment  in  land.  is.  in 
our  o[»inion,  to  he  treatetl  as  real  estate,  althou^ih  it'  lie  has 
power  to  dispose  of  such  monev,  he  can  disjiose  of  it  either 
as  lantl  or  money  as  he  mav  think  rinht.  Tiie  absence  of 
any  })erson  after  his  di'ath  to  recpiire  an  investment  in  huul 
cannot  l)e  the  real  test  of  what  it  is  in  his  lil'etime.  If  he 
says  nothing"  to  tlie  contrary,  the  money  must  he  treated 
as  if  it  were  invested  in  land  nj)  to,  and  at  the  time  of  his 
death"  {j>er  LiNDLEY.  L.d..  in  lie  Duke  of  Cleveland's 
ISettled  Estate,  [1893]  3  ("h.  244.  at  p.  250). 

(3)  "The  instrument  must  refer  either  to  tlie  power,  or 
to  the  property  subject  to  the  power  ;  or  it  must  affect  to 
deal  with  some  property  in  general  terms,  not  definino-  it, 
under  such  circumstances  tliat  it  cannot  have  ettect  except 
upon  the  property  comprised  in  the  ])ower"  (Farwell  on 
Powers,  p.  17(1). 

■•The  projio-itions  in  Harwell  on  Powers,  thou|ih  sub- 
stantially correct,  reijuire  >on)e  <iualiiicati()n.  It  is  not 
necessary  to  have  a  reference  to  the  power  or  the  piopertv 
if  the  intention  to  exercise  the  power  is  otherwise  clear*" 
(/-(-/•  Kkkkwich.  .1..  in  l„n  Sl„,rlniiiL  [18'.t'.l]  2  Ch.  :);5i;). 

1'a11A(.KA1'1I    (\). 

The  rule    that    a   general   descri|ition    includes   interest>  Km.hi  of 
iti  expectan«'y  witiiin  the  de-eripti(»n  as  well  a-«  intere>ts  in  ','['',!„'J,',' 
possession  ap]ilie-  to  -ett|(,'nieiit-    b\    deed  a-  well   a->   gitt> 
hv  will  ( /•'ntiii(t/i  V.  /hi/,r  of  ('htuulos  (  1775),  ( 'owji.  3(1(1), 
and  to  intere-t.«-  in   expectancv  in    persoiuilly  a^  w«'II  as  in 
realtv. 
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Art.  24.  Ill  the  c;i<r  ut'  wills,  tlu'  rule  has   Ix'cii  carricil  \cr\'  tar. 

Application      1  * '!>•  t)8«S,  the  testatrix,  after  inakiii<i;  various  <;it'ts.  added  : 

incase  of         ■•  Anv  iiioiiev  not  mentioned  in  tlie  aforesaid  hciinests  that 
wills.  •  •  ' 

may  he   in   iiiv  jjossession  at  iiiv  death,  alter   the   |paviiieiit 

of  my  dehts  funeral  and  testamentarv  expenses,  1  oivi^ 
ahsolutely  to  ('.  T.  AV."  Then  she  ])roeeeded  to  oive  som*; 
specific  chattels  to  other  legatees.  Tart  of  her  per.^onalty 
not  specitieally  disposed  of,  consisted  of  reversionary 
interests,  which  fcdl  into  possession  five  years  after  her 
death.  It  was  held  that  they  passed  under  the  <i('iieral 
hequest  to  ('.  T.  W.  Stirling;,  d.,  in  delivering  judenient 
said  :  "  The  words  'that  may  he  in  my  ])ossession."  do  not 
occur  in  any  case  previously  adjudicated  upon,  and  it  is 
contended  that,  having  regard  to  these  words,  1  ought  not 
to  hold  that  the  reversionary  interests  which  are  the  suhject- 
matter  of  the  applieation  |)assed  under  this  gift  of  money. 
Xow  no  douht  lawyers  know  the  ditf'erence  hetween  an 
interest  which  is  in  possession  and  one  whieh  i-  in 
reversion  ;  hut  the  ordinary  layman  does  not  u>e  the 
word  'possession'  with  reference  to  that  distinction. 
The  first  meaning  which  is  found  for  the  word  '  posses- 
sion '  in  Johnson's  Dictionary  is  this:  'The  state  of 
owning  or  having  in  one's  hands  or  power  property,"  and 
that  with,  in  some  cases,  slight  modifications  has  heeii 
repeated  in  every  other  dictionary  which  I  have  heen  aide 
to  consult.  I  think  that  the  fine  distinction  hetween  such 
words  as  ' possession,'  'property,'  and  'ownership,'  is  not 
one  which  would  he  present  to  the  mind  of  a  layman,  and 
I  do  not  think  that  the  words  '  in  my  possession  '  were 
used  hy  the  testatrix  with  reference  to  the  distinction 
winch  lav.vers  draw  hetween  interests  in  possession  and  in 
reversion.  1  think  the  true  view  is  that  l)y  this  gift  the 
testatrix  intended  to  dispose  of  her  whole  personal  estate 
which  is  not  sj)ecifically  given.*' 

Unsettleil            ^t  follows  from  the  rule  that,  as  a  eeneral  description 

reversionary                                                                                 .  . 

interests  of  property  will   include  interests  in  expectanc}'  in  pro- 
within  rule. 
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pertv  coinint;-  within  the  ilescriiirion.  unsettled  reversions      Art.  24. 
in  the  donors  settled  hinds  will   ho  included  (Atki/ns  v.     p.^,,.^  ^,j 
Ath/ns  (1780),  3  Bro.  P.  C.  408),  even  thouuh  the  terms 
of    the    general    description    he    property    "  not    settled  ' 
(Glover  V.  Spemnove  (lUm,  4  Bro.  C.  0.  337).     The  fact 
that    it"   tile   donor    died   without  issue  and   intestate,   tlu' 
reversion  was.   under  the  settlement,  to  go  to   a  certain 
person,   will  not  prevent  its  passing   under    the    general 
description     { Incorporated     Sorief//    v.     /x'/'cltards    (1841), 
I  Dr.  &  War.  '2oS)  ;  nor  will  the  tact  tiiat  the  reversion:irv 
interest  is  not  vested   hur  contingent  {IngilJiy  v.  A)ncottK 
(1{>.56),   25   L.   J.   Ch.    7(39);  nor   the    fact   that   it  was 
created  by  the    will   or  deed  itself   {AU'mton   v.    <'/ia/>/>lr 
(1860),  2L.  T.  110). 

Pakagk.\ph  (2). 

As  to  the  second  part  of  the  rule,  it  is  clear  that,  under  Secoml  part 
the  general    descrij)tiuii,   an    ('(piitalde  estate   in   property  K;>;to„t".jf 
within   the  description  will   he   ineludcd.      Thus  an  eiiiiity  application. 
of    redemption    in    land    mortgaged,   will    pass   under   the 
general    description   of  "lands"  or   "real    estate"  {For- 
rester v.  Leif/h   (17.53),  Aml)l.   171).     And  the  etiuitahie 
right  to  land  contracted  td  ]>c  purciiased,  l)ut  not  actually 
conveved,  will  pas<  umler  a  -iiuilai-  deserijition  {Acherh'i/  \. 
Vernon  (  172.')).  lit  Mod.  :)\X).      And  :i  t'liiid  h(dd  hy  trus- 
tees mider  a  tru>f  td  invot  in  hind    will   also   pass  under  a 
similar  description  ( /iV  Ihik,  <»/'  (  Irfi-lainrs  Settled  h.slalt. 
.xiijira).      Land  contracted   to  he   sold,  will  not   jias-  hcnc- 
ficiallv  under   a    ;:ciici;il    doci-iption  of  land,    luit    il    may 
under   u  specific   devise   (  ///    re  Jarlsun,    11  il.^o/i  \ .   I >tiiiald 
(1^81  ).  44  L.  T.  407). 

I'AK.\(iit.\ni  (W). 

The  thir<l  part  of  the  ride  >falei|  in  the  arti(de,  applies  to 'I'liiol  part 
the  law  relating  to  the  execiilion  of  |io\ver.- of  appointment  |.\,.,.„t„„l 
special  and  general,  \s  ln-ih<T  liywill  or  deed,  indcpcndrnllv  "f  p..\MiH. 


Art.  24. 

of   s.  2<    ( 

i.f  til."   Will. 

I'ara.  (.S). 

Ix'  coii^ii 

Irrcd  sc]Kir;i 
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Act.      Tlu'  crtcc't  (>r  that  section  will 
•1\.       Sec  ////'/•((.   ]i.   147. 

Tile  rule  with  i-c^ani  to  the  execution  of  jiowers  ol" 
a]>jiointnient  hv  a  i^cneral  <le-cri|it ion  of  |iro|iei-|v.  nia\'  he 
suninied  up  tlius  :  If  thei'e  lie  no  i-efei'ence  to  the  |io\\('i' 
in  the  will  or  dee.l.  in  order  tliat  the  court  may  infei  an 
intention  to  exen-ise  the  power,  the  general  de-ci-i|iti(»n 
must  l)e  >uch  (L)  that  it  niu>t  refer  to  some  s|iecilic 
property,  and  (2)  that  it  eamiot  he  satisfied  hy  any  othei- 
property  hut  the  j)roperty  subject  to  tlie  power.  ►See 
Innes  v.  Sa>/er  fJSol  ).  '.]  Mac.  i  (J.  COC. 

As  to  (1),  a  mere  residuary  devise  can  never  (apart 
from  s.  27  of  the  "Wills  Act),  in  the  absence  of  all  reference 
to  the  ])()wer,  carry  jiroperty  over  which  the  testator  had  a 
power  of  a})})ointment  merely.  Thus,  in  lie  Willianis, 
Fovlkes  V.  Williams  (1^89),  42  ('h.  D.  93,  a  testator,  after 
several  specific  bequests,  left  all  his  real  and  jiersonal  estate 
to  his  widow.  He  had  no  real  estate  of  liis  own,  l)ut  he 
had  a  power  of  appointment  in  her  favour  over  some  real 
estate  : — flehh  tliat  the  will  showed  no  intention  of 
executine;  the  power,  and  that  evidence  was  not  admi>sihle 
to  sliow  that,  as  he  had  no  realty  when  he  made  the  will,  he 
could  onlv  have  Ijeen  referring  to  the  realty  which  he  could 
appoint  bv  iiis  will.  In  Re  Wait,  Workman  v,  /'ch/fave 
(1885),  :50  Ch.  D.  (;i7,the  testator  left  "my  estates  at  B." 
to  a  devisee,  ^sow  here  the  description,  though  general, 
referred  to  specific  property.  The  court  accordingly 
admitted  evidence  to  satisfy  condition  (2),  viz.,  to  show- 
that  the  testator  by  "  my  estates  at  B.  "  must  have  meant 
the  estates  there  over  which  he  had  a  power  of  a])point- 
ment,  since  he  had  no  estates  of  his  own  theiv. 

Owing  to  condition  (1)  it  is  very  seldom  that  a  general 
description  of  personalty  without  any  reference  to  the 
power  can  be  sufficient  to  execute  the  power  to  appoint 
it  so  as  to  enable  evidence  to  be  admitted  to  satisfy 
condition  (2).     See  In  re  JJuddleston,  Bruno  v.  Ejjston^ 
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[189i]  3  Ch.  3it5.  Whore,  however,  there  is  no  direct  Art.  24. 
reference  to  the  power,  a  general  reference  to  some  power  p.^^.^  ,.^. 
or  other  may  be  sufficient  to  enable  the  court  to  admit 
extrinsic  evidence  to  iiU'iitify  the  property  or  the  power. 
Thus,  such  expressions  as '*  I  bequeath  and  a{)poinr "'  (In 
re  Mayliew,  Spencer  v.  Cutlnish,  [1901]  1  I'h.  (177),  or  "'  T 
bequeath  all  the  property  I  can  in  any  way  dispose  of" 
{Re  Milner,  Brai/x.  Milner,  [1899]  1  Ch.  563),  have  been 
held  sufficient  to  secure  the  admission  of  evidence  that  the 
testator  had  only  one  power  of  appointment  at  the  date  of 
the  will,  that  it  was  over  specific  property,  and  that  the 
objects  of  the  power  were  those  ])ersons  to  whom  siu-h 
property  was  bequeathetl. 

Hitherto  we  have  been  speakin^-  of  powers  of  a[)[ioint-  Kxecution 
ment  in  existence  at  the  time  the  instrument  in  question  powers  by 
was  mack'.  Whether  a  power  not  in  existence  when  the  anticipation. 
instrument  was  made  can  be  executed  by  even  the  most 
specific  reference  in  such  instrument  to  the  property  over 
which  the  power  is  afterwards  acquired,  is  open  to  doubt. 
Special  ])rovision  has  lieen  made  by  the  Wills  Act,  1837 
(7  Will.  4  A:  1  Vict.  c.  ^tl),  for  the  execution  by  will  of 
subsequently  aLvjuircd  gcncial  powers.  See  infra,  p.  117. 
(Jutside  that  tlic  law  is  vcrv  unsettled.  In  Stillnian  v. 
Wtedoii  (184S),  Id  Sim.  2(i,  a  testator  sjx'cifiealiv  referred 
in  Iii-  will  to  certain  pr<)|ierf  v  \\  liich  thru  licldiincd  lo  liiiii. 
and  which  lu*  be(|ueaflied  lo  his  children.  Sultse(juently, 
he  by  deecj  settle(l  tlii>  iiropert v.  retainin;:,"  a  power  of 
Uppointniciit  over  it  aiiioii;^  his  cliiMreu.  <  )ii  hi-  death  it 
wa<  held  that  tlw  will  was  an  execution  of  tln'  power. 
The  jud;;e,  however,  seemed  to  think  that  s.  I'T  ol  tlu- 
Wills  Act,  1837  (see  ////>.(.  p.  117),  apjilicd  to  all  kind-  of 
powers.  //'  /T  Hiii/fs,  7'iirn/iiill  v.  //iii/rs,  [M.MKIJ  2  ( 'h. 
332,  liYKNK.  d..  thoii;:lit   that    thi<  de<-i-.i()n  mi;:ht  |io<>ihly 

b«'   supported   on  tie-  ;:ii>Mnd    that  the  property    wa-  -| i- 

fically  describeti,  and  the  will  inii-t  he  taken  to  he  -p<-akiiie 
a-^  if  it  were  maile  innnediately  hel'ore  the  te-tator-  death. 
in    the  cu-e    bef«jre    himself,   however,   he   held    that     the 
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Art.  24.  >nl)sc(jU('iit  spci-ial  jiowcr  wa.-  not  executed  li\'  the  preeediuu- 
I'iu-a.  (.S).  ^^'ll-  Hi^  decision  \va>  :itiiniie(l  liy  tlie  ( 'oiirt  ol'  A|i]ieal 
([UtOl]  2  ("h.  ")2i»),  which,  while  it  refused  to  deci(h' 
whetlier.  as  a  inaiter  of  law,  ir  is  possible  to  I'xeoute  a 
power  l)y  anticipation,  ludd  that,  if  it  is  possible  to  tlo  so, 
the  in-truineitt  to  ha\-e  that  eti'ect  must  be  so  clear  as  to 
place  Iteyond  doubt  the  maker's  intention  to  execute  the 
power  if  and  when  it  arises. 

The  rules  here  laid  down  aj)ply  to  the  execution  of 
special  ))0wers,  either  l)y  will  or  deed,  and  of  "(Mieral 
powers  by  deeds.  As  to  the  execution  of  general  j)owers 
b\-  wills,  see  Infra,  p.  147. 


Akt.  •!'). —  Wliat  is  not  included  under  a  General 
Description. 

A  specific  description  of  property  is  not  enlarged  by  a 
general  description  contained  in  the  same  instrument. 
Nor  will  a  general  description  include  property  within 
such  general  description  where  it  appears  from  the 
general  scope  of  the  instrument  that  such  property 
was  not  intended  to  be  referred  to. 

Authorities:.  "'  Nothing.  I  consider,  is  better  settled  than  that  these 
general  words,  even  when  they  would  pass  the  land  e.r  vi 
terniinorum,  are  restricted  by  the  recntals.  and  what  is 
called  the  scope  of  the  instrument.  This  is  illustrated  by 
the  case  of  Jlopk/nson  v.  Lusk  (180")),  lU  Beav.  215,  before 
Lord  RoMiLLY.  The  principle  is,  that  though  words  of 
specific  description  are  not  easily  dealt  with,  yet  general 
words  are  ;  and  that  though  general  words  may  be  in 
themselves  large  enough "  to  comj)rise  the  properties  in 
dispute,  "yet  if,  u))on  the  whole  scope  of  the  instrument — 
as  to  which  especial  regard  is  to  be  had  to  what  I  call 
introductory  recitals— it  appears  it  was  not  the  intention 
of  the  parties  to  })ass  those  proj)erties,  it  will  not  pass 
them""  (yf'r/-  Jessel,  M.K..  in  Ilotvurd  v.  Earl  of  Slireicsbiiri/ 
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(li!>74:),  17  E(|.  o'if<,  at  p.  3*J1.     Cited  and  approval  hy     Art.  25. 
Chitty.  L.J..  in  U'illianu^  v.  Finckney  (1897),  77  L.  T. 
700.  at  p.  705). 

••  We  gather  from  the  decisions  the  propositions  that 
general  words,  whether  descriptive  of  parcels  or  found  in 
the  estate  clause,  are  susceptihle  of  being  controlled  or 
moditied  l)y  otlier  ])arts  of  the  instrument,  and  by  what 
has  been  appropriately  termed  the  scope  of  the  deed  read 
as  a  whole,  and  that  for  this  purpose  negative  words  are 
not  requisite.  There  does  not  appear  to  be  any  sound 
distinction  l)etween  general  words,  whether  found  in  the 
parcels  or  in  the  estate  clause.  ...  In  arriving  at 
our  conclusion,  wo  have  not  lost  sight  of  the  general  rule, 
that  where  the  operative  part  of  a  deed  is  clear  and 
uuanibiguous.  it  cannot  be  cut  down  by  recitals"  (per 
Chitty,  L.J..  in  WiUlams  v.  Pinckneu  (1897),  77  L.  T. 
700,  at  p.  705). 

It  is  to  be  noted  that  the  rule  deals  merely  with  general  Extent  of 
descriptions,  as  oi)})Osed  to  specific  or  particular  descrip- 
tions. Tile  question,  then,  as  to  the  relative  effect  of 
conflicting  particular  descriptions  in  the  recitals,  and  in 
the  operative  part<  of  instruments,  does  not  arise.  As 
to  these,  however,  the  rule  is  clear.  As  put  by  Lord 
lioMlM.V.  M.li..  in  llollidmi  v.  (h-evton  (1852).  11  Tx-av. 
407,  '"It  i-  inip(js-iblc  by  a  recital  to  cut  down  the  |ilain 
effect  of  the  operative  jtart  of  a  deed." 

The   rule  >tateil    ill    tin-  article  i^  akin  to  that  «-tatei|  in  llnl.- akin 
Article  2,  ."n/'in,  as   to  amhignou>  wonl-.      I  >e-criplions  in  ,i','„i,ij;i„',„.s 
general  ttirms  are  alwavs  treated  a>  ambiguous  when  in  any  «<inls. 
wav  opposeil  to  particular  de>cription>^  in  any  other  part   of 
the   instrument,  or  when  opposetl   to   what    appears   to   be 
the  scoj)e  of  the  instrument.      They  aic  lialih-  to  be  Hniited 
in  their  meaning  thereby. 

The  mo>t  U'Ual  in«taiice>  nl'  the  ajipHcaiion  ol'  ilii>  rnh-  IllustnitioiiH 
arise  on  the  construction  of  deeds  in  connection  with  'he  ]^{  |!j'||^.  "^""' 
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Art.  25.      '"all  the  estate"'  clause   in   the  dpcratiM'   \v()r(l<.      A  single 
illustratidii  of  its  a|i]ilicati(»ii  in  this  respect  will  -iitticc. 

In  Williams  v.  rinrlmy  (1^1)7).  77  L.  T.  700,  A.  had. 
snhjoc't  to  a  life  estate  in  13.,  tlic  whole  tee  in  certain 
lands.  A.  and  B.,  on  the  marriage  of  ('.,  conveyed, 
"according  to  their  respective  estates  and  interests,"  the 
fee,  ''  and  all  the  estate  right  title  claim  and  demand  of  the 
said  A.  and  B.  respectively  in  or  to  arise  out  of  the  same 
premises  "  to  trustees  by  way  of  settlement  on  C.  and  the 
issue  of  the  marriage.  B.  had,  besides  his  life  estate,  a 
mortgage  on  the  fee  at  the  time  of  the  conveyance.  No 
mention  of  this  was  made  in  the  recitals,  though  two  other 
mortgages  were  set  out: — //</</,  that  B.'s  mortgage  ilid 
not  pass. 

Another  common  example  of  its  application  is  in  con- 
nection with  general  words  added  to  the  parcels  in  a 
conveyance.  Thus,  in  Jeniwr  v.  Jenner  (1866),  1  Eq.  361, 
a  marriage  settlement  contained  recitals  of  agreements  to 
settle  certain  |)roperties  in  Yorkshire  therein  specified. 
In  the  operative  words,  there  was  a  conveyance  of  these 
specified  properties,  and  ''  all  otlier  the  freehold  heredita- 
ments (if  any)  in  the  county  of  York,  of  or  to  which  the 
grantor  was  seised  or  entitled  for  an  estate  of  inheritance."' 
The  settlor  owned  an  estate  of  inheritance  in  a  freehold 
hereditament  in  Yorkshire  other  than  any  of  those  sj)ecified 
in  the  recitals : — Held,  that  it  was  not  included  under  the 
general  words. 

And  see  Crompton  v.  Jarmtt  (1885),  30  Ch.  D.  298  ; 
Jn  re  Hodgson,  2\iijlor  v.  Hodijson,  [181>8]  2  Ch.  545  ; 
In  re  Walpole's  Marriage  Settlement,  Thomson  v.  Walpole, 
[1903]  1  Ch.  928  ;  and  supra,  \k  31. 


(     1^7     ) 
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Art.  26. — General  Gifts  execute  General  Powers 
of  Appointment. 

A  GIFT,  in  a  will,  of  property  described  in  a  general 
manner,  whether  by  way  of  residue  or  not,  will  include 
not  merely  all  property  within  the  general  description 
belonging  to  the  testator,  but  also  all  property  which 
the  testator  had  at  his  death  a  power  to  appoint  by  his 
will  in  any  manner  he  might  think  proper,  unless  a 
contrary  intention  shall  appear  by  the  will  itself. 

"A  gf'iKTal  (Icvisf  of  the  r<';il  estate  ol  the  testator,  or  ol'SidiDn  -JT  of 

1  I..         I'iiii..         •  1  -.1      \Vills  Act, 

the    ri-al    estate    ol    the    testatoi"    in    aii\'     ]ilace    or    iii    tlie  ]v^^- 

oceu|»ati<jii  ol  any  person  nientiiHied  in  his  will,  or  other- 
wise de-cribed  ill  u  general  niaiiiHT.  shall  he  coiistiMied  to 
iiieludf  aiiv  real  estate,  or  aii\'  I'cai  estate  to  which  such 
description  shall  extend  (as  the  ease  may  lie),  wliiih  he 
niav  liav»;  jiower  to  a)i|ioiiit  in  aiiv  inanm-r  he  iiia\  iliiiik 
jM'ojicr,  :ind  -hall  ii|)<'i;ili"  as  an  r\ccnl  ion  ol'  such  |io\\cr. 
unlesH  ;i  contrary  intention  >hall  a|>|M;ir  by  the  will  ;  and 
in  like  inaniDT  a  befjiicst  ol  the  |Mr-(iii;d  c-talc  nl'  the 
testator,  or  aiiv  liequest  of  jMi-oiial  |iro|tcilv  dc-ciihcd  in 
a  general  manner,  -hall  he  eon-lriied  to  include  ;in\ 
per-fJiial    e-tate.    or    anv     per-oiial    e-tate    to    which     -iicli 

I.  J 
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Art.  26.  (l('si'ri{iti()ii  shall  extcml  (as  the  cax-  uv.w  lie),  wliicli  he 
niav  liavc  power  to  a|i]Htiiit  in  an\'  inaiuicr  he  may  tliiiil. 
l)roj)('r,  tuul  shall  oporato  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  l)y  the  will  '* 
( 7  W.  4  .\:  1  Vict.  c.  2r..  s.  27). 

The  words  used  in  the  section  to  descrih(>  the  jtowei-  ot" 
appointment  coniin<i;  within  its  provisions,  are  a  jiower 
"to  appoint  in  any  manner  he  may  think  jiroper.''  This 
means  "to  appoint  ht/  will  in  any  manner  he  may  think 
proper"  (per  BowEtf,  L.J.,  in  l*liillij>s  v.  i'nijU'n  (ii^^^^J. 
•43  Ch.  D.  ^'I'l.  at  p.  233).  The  section  accordintrly  does 
not  apply  to  any  power  which  does  not  enable  the  testator 
to  appoint  (1)  l)y  will  ;  (2)  without  restriction  as  to  mode 
of  appointino-  ;  and  {'^)  without  restriction  as  to  objects  of 
appointment. 

(1)  A  power  to  appoint  by  ^V'(^<\  only  woulil   not,  while 

a  power  to  appoint  by  will  only  would,  be  within 
the  section  (1  Su^-.  Powers,  p.  \Wd). 

(2)  If  the  instrument  creatinn-  the  power  re([uired  any 

express  reference  to  the  ])ower  in  the  will 
execiitinii  it.  the  power  woidd  not  he  within  the 
section  (/•*/</////'.<  y.  i'aijle>j,  skju'u). 

(3)  A   power  to  ap})oint   amone-  any    ])articular    class 

as  children,  or  for  any  particular  ])urpose  as 
charity,  wouhl  not  be  within  it  (Clorcs  y.  Aivdiy 
(1850),  12  Beay.  (104). 

It  may  be  noted  that  s.  27  does  not  in  any  way  dispense 
with  the  formalities  as  to  sionature  and  witnessino;  re(|uired 
l)y  ss.  D,  10,  for  the  yalid  execution  of  a  ]iower  by  will. 
Under  Lord  Kinesdo\vn's  Act  a  ^vill  made  abroad  is 
admissible  to  probate  if  made  in  accordance  with  the  local 
law.  The  local  law  may  not  require  a  Nvill  to  be  executed 
with  the  formalities  required  by  ss.  1.)  and  10  of  the 
Wills  Act.  Where  a  will  not  so  executed  is  in  question, 
difficulties    may    arise    as    to    its    eftect    upon    a    general 
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power  to  appoint  property  in  Enirlaml.  The  law  seems  tor  Art.  26. 
the  present  to  be  settled  in  this  way  :  ^Vhere  the  will  is 
atlmissible  to  probate  merely  through  the  operation  of 
Lord  Kinssdown's  Act.  and  contains  no  evidence  on  the 
face  of  it  showino;  that  it  was  intended  to  be  construed  as 
an  Enghsh  will  {Hummel  v.  Hummel,  [18it^]  1  Ch.  642), 
even  where  the  effect  of  it,  if  construed  by  the  law  of  the 
testator's  domicile,  would  be  to  dispose  of  all  the  property 
the  testator  could  by  law  dispose  of  (In  re  Scholefiehl 
ScholeneU  V.  St.  John,  [1905]  2  Ch.  408),  s.  27  will  not 
operate  to  make  it  a  good  execution  of  the  power. 
AVhere,  however,  the  will  contains  such  evidence,  s.  27 
will  apply  {In  re  Price,  Tomlin  v.  Latter,  [lUOO]  1  Ch. 
442),  except  when  the  instrument  creating  the  power 
shows  that  execution  by  a  will  made  according  to  English 
law  was  required  {Bavretto  v.   Youwj,  [1900]  2  Ch.  :{39). 

If  the  power  be  one  within  the  section,  it  will  be 
executed  by  a  general  devise  or  bequest  which  does  not 
rt'fcr  to  it  directly  or  indirectly.  So  will  it  be  by  a  devise 
or  bequest  by  way  of  residue  (Att.-Gen.  v.  Wilkinson 
(18G0),  L.  R.  2  Eq.  810),  and  even,  it  would  seem,  by  the 
mere  bequest  of  pecuniary  legacies  when  the  property 
under  the  power  is  personalty  (Hawthorn  v.  Shedden 
(l8o(J),  '.\  Sm.  k  G.  29!^  ;  approved  in  Re  Wilkinson 
(1869),  L.  K.  4  Ch.  :>87).  And  where  the  testator  has 
only  a  power  to  appoint  generally  a  jiortion  of  the  fund 
subject  to  the  power,  a  residuary  oi"  general  bequest  will 
operate  as  an  appointm«'nt  of  that  ])()rtion  (Jn  re  Jones, 
Greene  v.  Gordon  (1880),  M  <  Ii.  I  >.  *'>'>). 

The  et^'eet  ol  an  appointment  made  bv  residuary  devise  or 
be(juest  and  one  ma<le  liv  s|)eeitic  execution  of  the  power  is 
different,  liy  an  appointment  made  1)V  a  resiihiary  tievise 
or  bequest,  the  jirojiertv  ,»ul)ject  to  the  power  l»ecomes 
simplv  a  part  of  the  residuary  estate,  and  so  primarily 
liable  for  the  payment  of  the  d^'ecased's  del)ts.  iiy  a 
8|)<;cific  execution  ol' the  power,  tiie  property  «ubject  to  the 
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Art.  26.  j.owcr  is  not  lialilc  for  the  (Icccascd's  dclit-  till  the  rest  of 
the  assots  is  exhausted  (  \\'/'lh',(„is  v.  \\'llh\(»ts,  [I'.IOO] 
1  ( 'li.  I'r2). 


Contrary 
intention. 


To  provont  a  general  or  residuary  devise  or  bequest 
from  operating  as  an  appointment,  it  is  necessary  tliat  a 
contrary  intention  "siiall  a])ji('ar  hy  the  will."  In  h'e 
J^tii{in;/^s  Sefflemenf  (1.S72).  !..  I{.  1  1  Ivp  2{'>6,  it  was  hehl 
tiiat  ti)es(>  words  did  i]ot  prc\tMit  the  court  from,  taking 
into  consideration  surrounding  circumstances  to  ascertain 
whether  there  was  or  was  not  a  contrary  intention,  Tiiis 
decision  was  dissented  from  in  Boi/es  v.  Cook  (16b()), 
14  Ch.  D.  53,  where  it  was  pointed  out  that  the  words  of 
s.  27  prohibited  the  court  from  gathering  a  contrary 
intention  from  any  other  source  than  the  will  itself.  This 
decision  led  to  another  error.  In  /iV  Mui't^h,  Mason  v. 
Thome  (1888),  38  Ch.  D.  G30,  it  was  held,  that  where  an 
instrument  cremating  a  power,  expressly  declared  that  it 
should  not  be  executed  by  a  will  unless  the  will  expressly 
reterred  to  it.  this  power  woidd  nevertheless  be  executed 
by  a  general  bequest  in  a  will  not  i-eferring  expressly  to 
it,  since  the  intention  not  to  execute  the  power  did  not 
appear  by  the  will  itself.  This  decision  was  overruled  in 
PhlWps  V.  ('a//%  (188'J),  43  Ch.  D.  222,  where  it  was 
pointed  out  that  the  question  in  such  a  case  was  not 
whether  there  was  any  intention  not  to  appoint  on  the 
testator's  part,  but  whether  the  terms  of  the  power — which 
required  a  special  reference  to  th(>  power  to  effect  a  valid 
execution — were  comi)lied  with.  I'hillips  v.  Caijleij  has 
been  followed  in  lie  Davies,  Ifavies  v.  Dacies,  [18i>2] 
3  Ch.  63. 

Where  pow  er      Where    a    testator    at    his    death    possessed    a    general 

is  create<l  .  i         •!•     i         i  •  -n         mi 

subsequently  power    01   appouitment,    a    general    gitt   by  nis  will   will 

to  will.  execute  such  power  even  when  the  power  was  conferred 

on  him  after  the  date  of  the  will,  and  the  instrument  con- 

ferrinfj;  it  contained  words  showiufj  that  it  was  intended 

that  the  power  should  be  executed  by  a  future  instrument 
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(Aire(/y.  Bower  (1887).  12  App.  ('as.  263).     A  secon.l     Art.  26. 

point  upon  which  there  was  some  doubt  (1  Jar.  on  Wills. 

p.   685),  was  whether  s.   27   could  be  held  to  operate  to 

defeat  limitations  in  default  of  appointment  in  a  settlement 

made  by  the  testator  himself  subsequently  to  the  date  of 

his  will.     It  was  contended  that,  though,  under  s.  27.  the 

intention   not  to  execute   the  power  must  appear  by  the 

will,   ycr    the   will   and   the  subsequent  settlement  really 

constituted  one  instrument,  and  in  order  to  construe  the 

will  it  was  necessary  to  read  the  settlement  which  showed 

the  intention  to  take  the  ])roperty  out  of  the  operation  of 

the  antecedent  will.     In  Aire;/  v.  Boirer,  supra,  the  House 

of  Lords  held  that  in  view  of  s.  23  of  the  Wills  Act,  which 

expressly  enacts  that  no  conveyance  or  other  act  made  or 

done  subsequently  to  the  execution  of  a  will  of  or  relating 

to  any  real  or  personal  estate  therein  comprised,  except  an 

act  by  which  such  will  shall  be  revoked,  shall  prevent  the 

operation  of  the  will  with  respect  to  such  estate  or  interest 

in  such  real  and  pers(jnal  estate  as  the  testator  shall  have 

power  to  dispose  of  by  will  at  the  time  of  his  death,  the 

antecedent  will  must  defeat  the  subsequent  deed. 

The  decision  was  upon  a  general  power,  but  the 
jirincijtle  of  it  would  apply  to  special  powers,  provided  the 
antecedent  will  displaycil  an  intention  to  execute  the 
special  power  within  Ait.  21. 


AuT.    27. — licsidiitiri/    Gijfs    include    all    Property  nut 
otiierivise  effectively  dinposed  of  by  the  Will. 

(1)  A  gift  of  property  in  a  will,  described  in  a  genei-a! 
manner  by  way  of  residue,  will  include  all  jiroperty 
within  the  general  description  which  is  not  otiierwise 
effectively  disposed  of  by  the  will,  unless  a  clear  inten- 
tion is  expressed  that  some  of  this  shall  in  no  event 
form  jiari  of  lh<;  residue- 
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i'2)  The  fact  that  a  residuary  ^nl't  is  of  "  all  other 
my  property,"  or  that  a  residuary  devise  is  coiitined  to 
real  estate  of  a  certain  kind,  is  not  sufficient  to  exclude 
from  it  properties  bequeathed  or  real  estate  of  that 
kind  devised  the  gift  of  which  has  failed. 

(3)  But  a  lapsed  or  revoked  share  of  residue  will  not 
fall  into  the  residue  which  is  effectively  disposed  of 
unless  a  contrary  intention  appears. 

(4)  Where  after  a  residuary  gift  there  is  a  second 
residuary  gift  of  property  of  the  same  kind,  the  second 
residuary  donee  will  only  take  lapsed  shares  of  the 
residue. 


Authorities 
as  to 
residual'}' 
bequests. 


PAItAGRAI'H    (1). 

''  1  take  the  rule  to  l)c  {)lain  that,  iu  geueral,  the 
residuary  gift  carries  every  lapsed  legacy,  and  every 
legacv  -wliieli  on  any  ground  fails  to  take  eliect  ;  but  that 
is  subject  to  this  other  rule,  that  it  a  testator  has  shown 
some  intention  with  regard  to  the  excepted  property 
inconsistent  with  its  ever  falling  again  into  the  residue, 
effect  must  be  given  to  that  intention  "  (  per  Fry.  J.,  in 
Bli.jht  V.  JIarfnoU  (IS.SIV),  'IW  Ch.  D.  218,  at  p.  22(»). 

"  To  exclude  a  particular  })ortion  of  the  personal  estate 
of  a  testator  iiot  otherwise  disposed  of  by  his  will,  tioni  a 
bequest  of  his  residuary  personal  estate,  it  is  necessary  to 
find  an  intention  not  to  include  that  portion,  even  if  it  is 
his"  {per  Lindley,  L.J.,  in  Re Bagot,Paton  v.  Ormerod, 
[1893]  3  Ch.  348,  at  p.  3.57). 

'■'■Bernard  v.  Minshull  (1859),  John.  276,  woW  defines 
what  passes  under  a  general  residuary  gift.  It  passes 
everything  not  disposed  of,  whether  the  testator  has  not 
attempted  to  dis])Ose  of  it,  or  whether  the  disposition  fail- 
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bv  lapse  or  any  other  event "'  {pf>'  Lopes,  L.J.,  lie  Jniaot.      Art.  27. 

Paton  V.  Orineroih  siij>ni,  at  ii.  350).  ^        T, > 

^       '         1  -^  1  ara.  (1). 

"  Unless  a  contrary  intention  shall  appear  by  the  will,  Residuary 
such  real  estate  or  interest  therein  as  shall  be  comprised, 's^^.^ji'ofj  "25  of 
or   intended  to  be  comprised,  in  any  devise  in  such  will  the  Wills 
contained,   which  shall   fail   or  be  void  by  reason  of  the  " 
death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by 
reason  of  snch  devise  being  contrary  to  law  or  otherwise 
incapable    of    takin«;    effect,     shall     be     iiieludetl    in    the 
residuary  devise  (if  any)  contained  in  such  will  "  (7  W.  4 
cV:  1  Vict.  c.  20,  s.  25). 

''  The    recent    authorities    have    fully    estalilished    that  Construction 
s.    25    of  the    Wills    Act   is   to   be    construed    upon    the  "^  ^'  ~^' 
principle  of  assimilating  a  residuary  devise  of  real  estate 
with  a  like  bequest  of  ]>ersonalty"  (  pei'  Stuart,  V.-C,  in 
Carter  v.  JIa.<iceU  (1)!'57),  20  L.J.  Ch.  570,  at  p.  577). 

An  example  of  a  clear  intention  that  certain  })ro})erty 
shall  not  be  included  in  a  residuary  bequest  occurs  in 
In  re  Frafer,  LoivtJur  v.  Fraser,  [1904]  1  Ch.  72G. 
There  a  testator  after  a  general  bequest  of  his  personalty 
to  trustees,  made  a  gift  of  his  realty  and  chattels  real  to  a 
brother.  He  afterwards  added  seven  codicils  to  his  will,  the 
last  of  which  was  executed  in  .luly.  LS'.KS.  In  tliat  codicil 
he  rccitccl  that  his  brother  was  dead  but  he  did  n(»t  revoke 
th«'  devise  and  b(*(|U('st  to  him.  He  had  at  that  time  entereij 
into  a  contract  to  huy  certain  rents  issuing  out  (»f  Icm-i-IkiMs  : 
— Held,  upon  liis  d<'ath  that  these  rents  were  chattels  real 
and  that  they  were  undisposed  of  by  the  will.  And  see 
Jliii<iiiis  \.  J)aivs<>it,  [11)02]  A.  (',  1;  Toole  \.  IliimHton, 
[lUOl]    1    I.  \{.  i'.N.'l  ;   he  Sinriiir.  [liMKi]   \V.  N.  1  13. 

A  lapx-d  legacy  falls  into  the  residuary  gilt  not  merely 
when  the  laj»>e  is  caUM'd  by  the  death  of  the  legatee  liel'ore 
the  te.stutor,  but  when  it  fails  from  any  other  cauM'  what- 
ever. Thus,  where  accumulation  of  income  is  directed 
for  a  lon<.'»'r  jieriod  tiian  the  law  allows,  the  inconn*  aceru- 
ing  after   tlj<-    h-gal  period  will  iail    into  the  residue  ( ///  n 
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Art.  27. 
Para.  (1). 


Property 
undisposed 
of  througli 
mistake. 


Lapsed 
share  of 
residue. 


Where  lapsed 
appointments 
under  a 
general  power 
go  into 
residue. 


l'opi\  Sliarpt  \.  .]fars/iall,  [IDOl]  1  ( 'h.  CI  :  ('/.  In  re 
Travis,  Frod  v.  Greatore.r,  [lUOO]  2  ('li.  .">  1 1  :  ami  ///  re 
Biv/erson,  Bird  v.  Lee,  [lilOl]  1  Ch.  71.")). 

Tlio  lionerality  of  a  residuary  ^it't  wa.s  at  unc  time 
.supposed  to  be  subject  to  two  limitations  besides  that 
stated  by  Fry,  J.,  in  Bliolit  v.  IfartnoU,  supra,  namely, 
an  express  intention  on  the  pai-t  of  the  testator  tliat  flie 
])roperty  should  be  excepted  in  any  event  from  the  roidue. 
The  first  of  these  limitations  was  that  if  j)ro])erty  was 
undisposed  of  by  the  ^vill  througli  a  mistake  as  to  the 
facts,  made  by  the  testator,  and  ai)])earino;  by  the  will, 
this  pro})erty  would  not  fall  into  tiic  residue  Tliu.-.  if 
there  was  an  untrue  recital  that  certain  property  belonged 
to  a  stranger  which  in  fact  belonged  to  the  testator,  and, 
in  consequence,  the  will  did  not  aTrcinjjt  to  dispose  of  it, 
this  property  would  not  pass  under  the  residuary  gift,  but 
would  be  undisposed  of  by  the  will  {Circuit t  v.  Perry 
(1856),  23  Beav.  275).  This  rule,  in  .so  far  as  it  is  a  rule 
of  construction  at  all,  has  been  overruled  in  Re  Ba<iot, 
Baton  V.  Ormerod,  supra,  where,  as  stated  by  Lindley,  L.J., 
the  mere  fact  that  the  testator  thinks  he  does  not  own 
somethino;,  is  not  a  sufficient  indication  of  anv  intention  on 
his  part  to  exclude  it  from  the  residue.  There  must  be 
evidence  that  he  intended  to  exclude  it,  even  if  it  was  his. 

The  second  limitation  is  with  respect  to  lapsed  shares  of 
the  residue  itself.  The  cases  relating  to  this  will  be 
considered  under  paragraph  (3). 

A  general  residuary  gift  carries  not  merely  lap-ed 
legacies  or  devises,  or  both,  according  to  the  extent  of  the 
gift,  but  also  la|>sed  appointments  under  a  general  power 
to  appoint.  But  while  all  lapsed  legacies  and  devises  go 
under  the  residuary  gift,  unless  a  contrary  intention  is 
clearly  shown,  this  is  not  so  with  lapsed  a])])ointments. 

As  has  already  been  pointed  out  (sup7'a,  j).  1-49),  a 
residuary  gift  is  in  itself  sufficient  to  execute  a  general 
power  of  appointment,  even  though  no  reference  whatever 
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i^  made  to  the  power.  But  if  the  will  purports  to  exercise  Art.  27. 
the  jtower  directly  in  favour  of  certain  heneficiaries,  and  parii^Ti). 
the  appointment  fails,  then,  whether  tlie  property  intended 
to  he  appointe<l  to  them  goes  under  the  residuary  oift, 
depends  upon  whether  the  testator  has.  l)y  the  exercise  of 
the  power  of  appointment,  shown  an  intention  "  to  take 
the  property  dealt  with  out  of  the  instrument  contain- 
ing the  power  for  all  purposes,  or  only  for  the  limited 
purpose  of  giving  eifect  to  the  particular  disposition 
expressed  "  {per  Romer,  J.,  in  Re  Boyd,  Kelly  v.  Boyd, 
[1897]  2  Ch.  232,  at  p.  235).  If  the  terms  of  his  will 
indicate  that  he  intended  to  take  the  property  out  of  the 
instrument  for  all  purposes,  it  will  go  under  the  residuary 
clause  ;  if  they  do  not.  the  persons  entitled  iu  default  of 
appointment  will  take  (///  re  De  I.usPs  7V?^s-?s  (1879), 
3  L.  ]{.  Tr.  232J. 

^\'here  the  appointment  is  to  a  trustee  for  the  intended 
beneficiaries,  or  when  the  testator  makes  a  blended  fund  of 
the  property  subject  to  tlir  p(nv('r  and  hi<  own  estate 
(In  re  Marten,  Shaw  v.  Marten,  [1902]  1  Ch.  314),  that 
fact  constitutes  as  a  rule  sufficient  evidence  of  sucli  inten- 
tion ;  and  if  any  of  the  beneficiaries  ])rc(I<'C('as('  the 
testator,  there  is  a  resulting  trust  of  the  property  appointed 
to  tliem,  in  favour  of  the  testator's  general  estate  (///  re 
Van  JIayan,  Sperllny  v.  Rochfort  (188(3),  16  Ch.  I).  18). 
Where,  however,  the  appointment  is  ilirect  to  the  intended 
beneficiaries,  tlje  ajiplication  of  the  rule  is  sometimes  a 
matter  of  dithculty. 

Two  cases  mav  be  cited  to  ilhi>trate  the  applieat  ion.  illiistrations 

as  til  lapsed 
III     i'n.rrn     V.     /'oirliiiul,    [1894:]      1     ('ll.    -Idl'..    a    t  c'>I;it  ii\  appniiit  - 

gave.    devi«-ed,    and    iieciueathetl   ;dl   the    real    and    persniial      ^     "■ 

estate  and   etfects    what>oever   and  wherexiever  whieii   -he 

might  be  possessed  of  or  entitled  lo.  or  wliieji  liy  virtue  of 

anv  power  or  authoritv  bv   aiiv   deed   or    will,   or   (tf  aiiv 

heparatc    u>e  or  right    of   |tr(»perty.  -lie   wa-  eonipelent    to 

dispose  of  in  maimer  following.     She  then    made  >e\cral 
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Art.  27.  -.jK'ciHc  Ix'cjuots  and  ilcvi^cs.  ami  foutiuucd  :  "  I  ^ivc  and 
Para.  (1).  devise  my  messuage  anil  itemises  t'ornierlv  l^nown  as 
No.  18J)ut  now  known  as  No.;)").  Stokes  Croft,  l>ri>tol,  to 
my  liusliand  alisolutrlv  ""  :  and  there  was  a  residuary 
bequest  in  t'avour  of  her  liusi)and.  The  ]irenii-es.  No.  iif), 
Stokes  (.'rot't.  were  not  the  projx'rty  of  the  testatrix,  hut 
she  hati  a  ei-neral  power  of  a])i)ointnient  over  them.  Her 
lui-hand  ]iredeeeased  her.  It  was  jield  tliat  the  testatrix 
had  taken  the  j)roperty  out  of  the  instrument  creating  the 
power  for  all  purposes.  "  It  appears  that  throughout  the 
will  she  draws  no  distinction  between  property  which 
belonged  to  her,  and  jiroperty  over  which  she  had  only  a 
power  of  disposition  :  all  such  jtroperty  is  alike  s])oken 
of  as  belonging  to  the  testatrix.  If  the  final  residuary 
gift  had  been  in  favour  of  some  person  other  than  her 
husband,  the  house,  No.  35,  Stokes  Croft,  would,  as  it 
seems  to  me,  have  passed  under  it"  {jyer  Stiulixg,  J.,  at 
p.  412). 

In  Re  Boinl  Kelhj  v.  Bo,id,  [1897]  2  Ch.  232.  the 
testatrix,  who  had  a  general  power  to  appoint  by  her 
will  a  fund  of  ^a.OOO,  after  reciting  the  power  of  a])point- 
ment,  proceeded,  "  Now  in  exercise  of  such  ])ower  I  give 
and  bequeath  the  said  sum  of  ;£5,000  and  also  all  the 
residue  of  my  real  and  personal  estate  and  effects  not 
otherwise  disposed  of  by  me,  equally  between  and  amongst 
my  several  nephews  and  nieces  following  '" — then  came 
the  names  of  eight  nephews  and  nieces — "  as  tenants  in 
common."  The  will  contained  no  direction  to  pay  debts. 
By  a  codicil  she  gave  each  of  her  nephews  and  nieces 
legacies  "out  of  my  own  moneys,"  and  directed  the  legacy 
duty  to  be  paid  out  of  her  general  residue.  By  a  subse- 
quent codicil  she  revoked  one  of  these  legacies,  and  gave 
other  legacies  "  out  of  her  own  monevs."  Two  of  the 
ai)}iointees  of  the  i5,(>00  ])redeceased  her  : — //<?/</,  that  the 
power  was  not  so  exercised  as  to  take  the  shares  of  these 
two  out  of  the   instrument  creating   the   j)ower,  so  as  to 
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make  it  part  of  her  residuarv  estate.  Romek,  J.,  at  Art.  27. 
p.  235,  said  :  "•  The  testatrix  has  hcrseU"  drawn  a  distinc-  pa^ZTi). 
tion  1)et\veen  the  £.5,000  and  her  own  property.  She  has 
given  certain  legacies  hy  her  codicils.  ex})ressly  payaljle 
out  of  '  her  own  nionevs  '  hv  which  I  understand  her  to 
mean  that  in  no  case  was  the  £5,000  (which  was  not  her 
own)  to  aid  in  case  of  deficiency  of  her  own  property  in 
paving  those  legacies,  and  she  does  not  anywhere  treat  or 
describe  the  £5,000  as  part  of  her  own  rc-idue  or  as  jicr 
own  money."' 

Pauaohaph  (2). 

Both  parts  of  this  rule  may  hi'  well  illii>trat<'d  hy  Illustrations. 
Mason  V.  Onden.  [U»0.3]  A.  ('.  1.  There  a  testator  liavinu 
de^^sed  a  freehold  proj)erty  at  W.  to  his  son,  left  t<»  tlic 
plaintiff's  "all  other  my  freehold  messuages  and  tciicnicnts 
at  W.  and  elsewhere.""  The  son  luiving  attested  the  will 
the  devise  to  him  lapsed.  At  his  death  the  testator  had 
no  copyhold  estates.  Kekewich,  J.  (In  re  Mason, 
Ooden  V.  Jfason,  [1900]  2  ( 'h.  ![){',),  felt  compelled,  on 
the  authority  of  Spri/ujetf  v.  Jcni/ujs  (1871),  G  C'h.  333, 
to  hold  that  the  devise  not  being  large  enough  to  include 
all  real  estate  was  not  a  good  residuary  devise.  On  appeal 
the  Court  of  Appeal  ([IDOl]  1  Ch.  CI!*)  held  (1  )  that 
"all  other  my  I'reehold  messuages"  did  not  limit  ilir 
devise  to  these  freeholds  which  the  testator  had  not  before 
mentioned  ;  and  (2)  that  it  was  not  necessary  that  a  devise 
to  be  residuary  should  Ik*  eapable  of  including  all  ^-orts  of 
real  estate.  The  House  of  Lords  afhnned  thi- decision. 
Lor'i  Davey  said  (iii  p.  -1):  ''The  real  (piestion  is  whether 
that  gift  of  '  all  other  '  the  testator's  i'reehold  messnages  and 
so  forth  i-  a  re>i(Juary  gift.  <  >ne  a-k-*  one^rli'.  Why  not  ? 
Tin?  gilt  is  precis(dy  the  same  (that  is  not  di>]Mited)  as  it" 
h(^  had  said,  'And  as  to  the  n'^iiliie  of  my  Ireeliold 
messuages  and  tenements  at  \\  indilednn  and  elx-wheie. 
In  form  it  certainly  i'  a  re-.i(biar\  gill.       \\'h\   i>  it  not  to 
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Art.  27.  1)('  trcatcil  as  a  i-csiduarv  <,nt't  umlcr  s.  2.")  ?  W'rll.  my 
Para  ('2).  1<>J''1">,  tile  oiiK  Irnal  reason  I  have  heard  is  that  it  does 
not  possess  th<'  attrihute  ot"  '  nniversality,'  wliatever  may 
he  meant  hy  that  :  and  tlie  iiid;^nient  of  Mei.i.isii.  1^..!..  in 
Spriiujett  V.  Jeniiujs  is  referretl  to  in  support  of  that  pro- 
position. All  that  I  understand  that  very  learned  jud<ie 
to  have  meant  hy  his  expression  .  .  .  was  that  a 
clause  which  is  relied  on  as  a  residuary  clause  must  he  so 
framed  as  to  sweep  in  hy  its  terms  the  whoh^  of  the 
}irui)erty  to  Avhich  it  applies.  AVhen  yon  are  speakin<:'  of 
a  residuary  (iift  of  personal  estate,  the  clause  must  he  so 
framed  as  to  he  capahle  of  carrying-  every  description  of 
])ersonal  estate  not  otherwise  disposed  of  hy  the  will  ;  and 
when  you  are  sj)eakinf>;  of  a  residuary  gift  of  real  estate 
generally,  it  must  he  so  framed  as  to  carry  in  every  atom 
of  real  estate  ;  but  why  we  may  not  have  a  residuary 
gift  of  freehold  estate  I  am  at  a  loss  to  understand." 

The  difficulty  seems  to  he  that  s.  25  enacts  that  anij 
devise  which  fails  is  to  fall  into  the  residuary  devise. 
That  seems,  undoubtedly,  to  assume  that  a  residuary  devise 
must  be  capable  of  including  (inji  devise.  liesiduary 
devises  of  freeholds  merely  would  in  that  case  not  come 
within  the  Act,  since  lapsed  devises  of  copyholds  could  not 
be  included  within  them. 

Paragraph  (3). 

Contrary  Lapsed  shares  of   residue   do  not  fall   into   the   residue 

intention.  unless  a  Contrary  intention  appears  {Skrymsher  v. 
Nortlicote  (1818),  1  Sw.  566).  Formerly  the  court  went 
further  than  this,  and  held  that  even  where  the  will 
contained  an  express  direction  that  a  lapsed  share  should 
fall  into  the  residue,  it,  nevertheless,  did  not  do  so,  but 
was  undisposed  of  by  the  will  {Humble  v.  Shore  (1847), 
7  Hare  247).  This  decision,  which  w^as  very  reluctantly 
acquiesced   in,  has  now  been   expressly  overruled   by   the 
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Court  of  Appeal  in  la  n-  Fahm-r,  Palmer  v.  Answortli,  Art.  27. 
[1893]  3  Ch.  36y.  Ami  in  I n  re  AUan^  Doio  \.  Cassaigne,  Yavh  (3) 
[1903]  1  Ch.  'l~i(^.  t\\\<  priiK'iitlc  has  been  carried  further 
since  it  was  there  held  that  where  it  is  clear  that  the 
intention  of  the  testator  was  to  treat  the  whole  residue  as 
an  inte^irral  fund,  then  not  merely  will  the  original,  but 
also  the  accrued,  shares  fall  back  into  the  residue.  And  in 
la  re  Parker,  StepJiensoa  v.  Parker,  [1901]  1  Ch.  408, 
Fakwell.  J.,  lield  that  where  there  is  a  oift  over  on  the 
complete  failure  of  the  original  objects  to  which  the  residue 
was  left,  that  is  enough  to  indicate  an  intention  on  the 
testator's  part  that  on  the  partial  failure  of  such  objects 
their  shares  of  the  residue  are  to  accrue  to  the  remaining 
objects.  Indeed,  he  expressed  a  doubt  whether  since  the 
decision  of  In  re  Palmer,  Palmer  v.  Ansicorth,  supra,  the 
doctrine  of  S/cri/msher  v.  Xortlicote,  supra,  can  be  main- 
tained at  all. 

The  same  rule  applies  when  a  testator  gives  a  share  of  Revoked 
his  residuary  estate  to  a  person  and  by  a  subsequent  will  * 
revokes  the  gift  without  adding  any  further  words  of 
disposition.  Here  the  court  will  hold  that  the  share  is 
undisposed  of  (^per  BuCKLEY,  J.,  in  la  re  Radrliffe, 
Youaq  V.  Beale  (1903),  51  W.  R.  409,  at  p.  410.  But  in 
the  same  way  where  the  testator  shows  any  intention  that 
ih<'  rcvokcij  share  should  fall  into  the  residue  and  go  to 
tht*  [)ersons  to  whom  the  rciiiaiiiilcr  of  the  residue  was 
h'ft,  tlie  rule  will  not  a|ipl\ .  'rhii>,  in  //;  re  Radclifl'e, 
Vaunt/  V.  Beale,  snj'rit,  a  testatrix  li-t'i  her  rcsiduaiv  estate 
to  four  named  pcrseuis,  A.,  1>.,  ( '.  and  D.,  "as  tenants  in 
conunon  and  if  oidv  one  of  them  shall  surviv<'  me  then  to 
such  one  al>solutelv."  I>v  a  coiHcil  sh<'  revoked  thf  gilt 
to  D.,  but  made  no  new  disp<jsition  ol'  it  :  Held,  that  the 
gift  over  of  lapsed  shar<'<  to  tin*  sole  survivor  if  oidy  <»ne 
ol' the  legutee.H  survived  was  a  siifticii-nl  iudi<:ii  ion  to  >ho\v 
that  the  revocation  was  to  be  n-ad  >imply  as  a  removal  of 
j).'-  nam<*  from  among  tlie  p(M>on"^  uho  ui-rt-  to  share  in 
tin-  re-iilii-'. 
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Art.  27. 
Pau.\(;i;ai>i[  (I). 

I'^V*^'  Tllis  is  tlic  nil(':is('st;il)Iisli<Ml  m   //i  re  I  sum-,  Harrison  \. 

i'esitluar\'  ,  p  -.  ,  ... 

ulausos.  Isaar^  [11)0.)|    1    CIi.   -127.       1  here   :i   testator   l)y   his   will 

:i|ii)oiiite(l  11.  lii->  executor,  then  ;;:n('  jieciiiiiarv  leeju-ics  to 

sixteen  persons,  ineludin^-  li.,  l)('(|ueuthe(l  his  watch  to  his 

noplu'W,  and  then  diret'ted   that   "  tlie   rcniaiiKh'r  of"    his 

'' ])r()]ierty  "    shoidd    "  |iass   as    t'oUows   viz.  to    lie   dixided 

anionii'st"     certaiii     iianieil     persons     in     defineil     -hai-es. 

The    will    concluded    as    I'ollows:     "And    T    aitpoint     my 

executor   my  residuary  leo;atee."      Two   of  the  pecuniarv 

legacies  lapsed  by  the  death  of  the  legatees  in  the  testator's 

lifetime  : — Held,  that  they  were  part  of  "the  remainder" 

of   his    "property"    and     passed    to    the    first    residuary 

legatees  and  not  to  •■  mv  residuary  len-atee." 

In  his  judgment.  lUcKLKV.  d..  said  :  '"If  the  will  had 
not  contaiiUHl  these  last  words  ap})ointing  the  executor 
residuary  legatee  it  seems  to  me  that  the  words  '  the 
remaiudei'  of  my  propei-tv  sliall  pa.-<.'  etc.,  would  have 
constituted  a  perfectly  good  residuary  becjuest.  l)ut  the 
will  does  contain  the  words  I  have  mentioned.  I)oes 
that  fact  alter  the  construction  which  I  have  })laced  on  the 
first  residuary  gift  ?  I  do  not  think  it  does,  unless  the 
effect  be  to  reduce  the  earlier  words  to  silence.  Is  it 
possi!)le,  without  doing  this,  to  give  a  proper  effect  to  the 
later  words  ?  In  my  judgment  it  is,  because  if  the  prioi- 
gift  of  one  or  more  of  the  shares  of  '  the  remainder  '  were 
to  fail,  owing  to  a  lapse  by  the  death  of  the  legatee  in  the 
lifetime  of  the  testator,  the  sub.sequent  disposition 
appointing"  a  residuary  legatee  would  take  effect.  If  some 
person  entitled  to  a  share  of  the  remainder  died  in  the 
lifetime  of  the  testator  there  would  be  a  lapse  of  a  part  of 
the  first-disposed-of  residue,  and  under  the  second  dis- 
position tlie  residuary  legatee  would  take  something." 

Johns  V.  Wilson,  [11)05]  1  I.  W.  oA'l,  whicli  was  not 
cited   in    In    re    Isaac,  supra,  agrees   with  that  case,  save 
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that  the  court  seemed  to  think  that  the  effect  was  to  give     -A-rt,  27. 
the  second  residiiarv  ^ift  nothing  to  operate  upon.  Para.  (4). 

It  niav  he  respectfully  suggested  that  in  l)oth  these  cases  Observations 
, ,  '  ,       1     /  1  -1         rt    ■      ■      •     ■  .,       on  In  re 

the  testator  meant  what  he  said.     Frniui  fane  remanider  inaac. 

ot"   "jiroperty"    means    the    testator's    property    less    the 

precluding  gifts.      To  prevent  intestacy  the  court,  unless 

a  contrary  intention  api>ears,  reads  it  as  a  residuary  gift 

in   the  technical   sense — that  is.  one  carrying  with   it  all 

the  preceding  gifts  wliieh  do  not  take  effect.     But  if  the 

testator  a[)points  a  residuary  legatee — that  is,  a  person  to 

take  gifts   which   fail — surely   this    might    reasonably  be 

held  to  indicate  his  intention  that  bv  givino;  the  remainder 

of  his  property  he  means  a  gift  of  the  remainder  of  hi> 

]iro])ertv  and  not  a  residuary  l)e([uest  ? 


Art.  28. — When  ''Estate"  jcill  include  both  Beat  and 
Personal  Estate. 

(1)  Prima  facie,  a  general  gift  of  the  residue  of  the 
testator's  "  estate,"  without  more,  will  include  his  real 
as  well  as  his  personal  estate.  But  if  other  words  are 
used  in  addition  to  "  estate  "  then 

(a)  if  such  other  words  are  not  in  Ihciaselves 
sufiicient  to  include  all  the  pers(jnul  estate, 
the  word  estate  will  be  restricted  to  personal 
estate ; 
(]))  but  if  the  other  words  are  in  themselves  .sufticicnt 
to  Hiclude  all  tin;  personal  estate  tiien  the 
word  estate  will  be  extended  to  real  estate,  for 
otherwise  it  wouhl  lie  ineaningle.ss. 

('2)  When  th<-  words  used  arc;  sulVicicnl  to  inchulc  in 
the  gift  both  tiu;  real  and  ])ers(jnal  estate  of  the  testator, 

W.  M 
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Art.  28.  the  fact  that  the  trusts  declared  of  the  property 
iiK'hidcd  in  the  <jjil't  are  trusts  only  applicable  to 
personal  estate  will  not  be  enough  to  show  that  the 
real  estate  was  not  intended  to  be  included  or  to  p^ive 
rise  to  a  resulting  trust  of  the  real  estate. 

Paragraph  (1). 

Authorities  "  The  general  ])riuciple.s  applicable  to  cases  of  this  ?ort 

are  well  establislied.  The  difficulty  is  not  in  asc('rtainin<i" 
the  ])riiK'ipl('s,  but  in  their  application.  One  rule  is  that 
the  word  edate  simply  is  sufficient  to  ])ass  real  eatate  ;  but 
in  most  cases  the  word  estate  is  not  used  simply  ;  and 
another  rule  is,  that  supposing  there  is  nothing  in  other 
parts  of  the  will  to  control  the  meaning  of  the  gift,  the 
effect  of  the  word  estate,  coupled  with  other  words,  is  this  : 
If  the  other  words  would,  without  the  word  estate,  not  b(! 
sufficient  to  pass  the  whole  personal  estate,  the  word  estate 
will  be  considered  as  used  to  effect  a  complete  passing  of 
the  personal  estate ;  but  if  the  other  words  are  sufficient 
to  pass  all  the  personal  estate  then  the  word  estate  must  be 
read  as  intended  to  apply  to  real  estate"  {per  Kinders- 
LEY,  V.-C,  mD'Almaine  v.  Moselei/  (1853),  1  Dr.-w.  62i), 
at  p.  632). 

Illustrations.  In  D^Almai/ie  V.  Moseleij,  sujira,  a  testator  left  all  the 
residue  of  his  "  estate  and  effects  "  to  A.,  B..  and  ( "..  iijx))) 
trust  to  collect,  get  in,  and  recover  the  same,  and  invest 
in  stock  and  pay  the  interest  and  dividends  to  his  wife  for 
life,  and  from  and  after  her  death  to  divide  the  residue 
amonc;  his  children  : — Held,  that  the  real  as  well  as  the 
personal  estate  passed.  "  The  rule  Ijeing,"  as  Ktndeks- 
LEY,  V.-C,  explained  (at  p.  632),  "  that  the  word  estate 
is  sufficient  to  pass  real  estate,  and  the  other  words  nx-d 
in  this  case  being  eferts  (which  is  sufficient  to  pass  all  the 
personal  estate,  so  far  as  the  language  is  concerned), ^^jvma 
facie,  the  word  estate  here  would  c(jnij»ris('  the  real  estate  ; 
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Para,  (1). 


and  unless  there  is  something;  in  the  will  to  show  a  clear  Art.  28. 
indication  of  intention  to  nse  the  word  estate  in  a  sense 
ditierent  from  its  ordinary  leo-al  sense,  it  must  l)e  rejid  in 
that  sense  .  .  .  The  tendency  of  modern  decision  is 
to  «;ive  less  effect  to  minute  and  trivial  matters  than  was 
attributed  to  them  in  former  times." 

Pahaguaph  (2). 

'"The  circumstance  of  his  using  expressions  and  giving  Autliority. 
directions  applicable  only  to  the  personal  estate,  may  prove 
that  he  did  not  at  the  time  consider,  or  was  not  aware, 
that  this  fee  would  be  part  of  his  residue  ;  but  if  such 
knowledge  be  not  necessary,  as  it  certainly  is  not,  to  give 
validity  to  the  devise,  the  absence  of  it,  though  so  mani- 
fested, cannot  destroy  the  operation  of  the  general  intent 
of  passing  all  the  residue  of  his  j)roperty  "  (per  Lord 
(  "dttknham.  L.C.,in  Saiimarez  x.Sauinarei  (183^),  -i  My.  & 
<r.  ii.'.l.  at  p.  -UO). 

The  case  of  DWbnaine  v.  .}f<)selc'/,  xitpra,  is  an  illustra-  Illustiatious. 
tion  of  this  j)aragraph  ;    l)Ut  Kir/nj->Sinith\./\trnell,  [1903] 
1  ( "h.  4>!;).   may   Itc  considered    the   leading  case   upon   it, 
since  ill  hi-  judgmriit  BicKLEV, . I.,  discusses  nearly  all  the 
decisions  iijioii  b(jtli  parts  (if  tlic  aliuNc  ai-tic]c. 

Tiiere  the  testator  made  this  gift  :  "  As  to  all  iii\-  rcadv 
money,  securities  for  money,  -lock  in  aii\-  of  the  |iiiMic 
stocks  of  Great  Britain,  and  all  iIk'  n-st,  roidiic  and 
r<'maind<'r  ol'  my  <'st;ite  and  effects  whatsoever  ami  where - 
.-(X'Ncr.  1  gi\i'  ami  })C(|iM'atli  th<^  same  and  cmtx  paii 
lh<'r(-of  to  the  -aid  K.  and  S." — wlii^ni  he  h.id  .ilrr.KK- 
ap|ioiiited  his  (ixecutors — "their  <'.\(MaMiiiv-.  adniini-l  i;iioi-s 
and  a>'«ign>,"'  upon  tni-t-  \\hicli  n'latc(l  to  the  income, 
«|e»cribed  as  '*  income  or  ••  intere-l,  dividends  and  annnal 
proceeds"  (in  some  |.j,iee-.  "  jirodnee  *").  and  to  r,,r/'iis 
<le»eribed  ■.onjetinie>  a»  "the  Miid  trn-l  moneys,  stocks, 
fimd"*   and    ^ecuritic•>.,"  anil    in    other    places  as   "ihc  >aid 


164  PAitT  III. —  DKscuirnoN  of   l*itoi'i;uTY. 

Art.  28.  trust  iiioiu'ys."  He  alxi  ciniiowcrcMl  the  trustees  t()  Miry 
PariTT^)  ^^^  securities.  It  \v;i>  :ir;j,ii(M|  lii->t  tlint  llif  words  wci-c  not 
sufficient  to  pass  the  testators  i-c;il  estate,  ami  seeoiitllv.  that 
if  they  were,  tlie  trusts  declared  hein^'  iiia|i|ili(al)le  to  real 
estate,  there  was  a  resultiiie-  trust  as  to  it.  I'l  c'ki,i:v,  d., 
first  laid  (U)\vn  the  jiriiiciples  to  be  ajiplied  to  the  iiiter|)re- 
tation  ot  tile  will  in  this  way  :  "  First,  1  ()U<;ht  to  read  the 
whole  of  the  will,  and  from  it  ascertain  tlie  testator's  in- 
tention :  >econdJ\-,  in  asceiiainin^  the  inleniion  I  oii;i,ht 
to  a  certain  extent — we  all  know  wiiat  the  ex[)ression 
means — to  lean  against  an  intestacy,  and  not  to  ))resuMie 
that  the  testator  meant  to  die  intestate,  if,  on  a  t'aii-  con- 
struction, there  is  reason  for  saying  the  contrary.  Thirdly. 
where  the  testator  uses  technical  words,  I  must  give  them 
their  due  eiFect,  unless  I  find  that  in  the  moutii  of  the 
testator  they  have  some  other  meaning.  Foui-thly,  I  must 
a])ply  any  established  rule  of  construction  which  has  l)een 
adopted  by  the  court."  Then  he  hold  (api)lying  these 
])rinci|il<'-)  that,  firstly,  the  words  were  sufficient  to  pass 
both  real  and  personal  estate,  and  that,  secondly,  the  trusts 
declared  did  not  raise  a  resulting  trust  of  the  real  estate 
in  favour  of  the  heir-at-law. 


Art.  29. —  "Land  "  includes  Freeholds,  Copyholds,  and 
Leaseholds. 

A  gift,  ill  a  will,  of  property  described  merely  as 
"  land,"  or  in  any  other  general  manner  which  would 
be  sufficient  to  describe  a  copyhold  or  leasehold  estate 
if  the  testator  had  no  freehold  estate  which  could  be 
described  by  it,  will  include  any  copyhold  and  leasehold 
as  well  as  freehold  estates  described  by  it,  unless  a 
contrary  intention  shall  appear  by  the  will  itself. 

"  A  devise  of  the  land  of  the  testator,  or  of  the  land  of 
the  testator  in  any  ])lace  or  in  the  occupation  of  any  person 


Chap.  IV. —  Spkciai.  Kilks  as  to  AVills.  Itl." 

mentioned  in  liis  will,  or  otherwise  deseriheil  in  a  <iener:il  Art.  29. 
manner,  and  anv  other  general  devise  which  would  describe 
a  customary,  copvhold,  or  leasehold  estate  it'  the  testatoi- 
had  no  freehold  estate  which  could  be  described  by  it,  shall 
be  construed  to  include  the  customary,  copyhold,  and  lease- 
hold estates  of  the  testator,  or  his  customary,  copyhold,  and 
leasehold  estates,  or  any  of  them,  to  which  such  ilescription 
shall  extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  ap})ear  by  the  will " 
(7  AVill.  4  A:  1  Vict.  c.  2t;,  s.  26). 

••  Before  the  i)assing-  of  7  Will.  4  &  1  Vict.  c.  20  the  Authorities, 
leaseholds  would  nor  pass  under  such  a  devise  as  this, 
unless  the  will  showed  elsewhere  a  clear  intention  that 
they  should  do  so  ;  but  since  the  Act  a  contrary  intention 
must  be  positively  shown,  in  order  to  ])revent  them  from 
so  passing"  {per  Lord  C'ampp.ell,  in  Wilson  v.  Eden 
(1S.=)2).  \X  (}.  Vk  fx.s.)  474,  at  j).  487). 

•*  The  object  of  that  section  was  to  abrogate  a  merely 
technical  rule,  tending  in  many  cases  to  defeat  the  intention 
of  testators  naturally  using  language,  and  not  to  establish, 
instead  of  that  technical  rule,  another  technical  rule,  which 
in  i)articular  cases  might  have  a  like  effect  in  the  contrary 
direction.  The  intention  is  to  be  regaiiled.  and  really  all 
the  clause  does  which  is  material  for  present  purposes,  is  in 
conformity  witli  what  1  should  say  was  rightly  considered 
bv  the  legislature  to  be  the  natural  />rhni}  facie  use  of 
language,  to  alter  the  <»////.v-  jirnlKiinU  mid  to  tlnow  it  on 
persons  who  di-nv  that  in  ;i  will  '  I;ind  *  \v:i-  nic;nit  to 
include  leiixdiold  estates  in  land""  (  yr/'  Lord  Si;i,l',(  lUNK.  ( '., 
in  I'rt'srotf  V.  Ii<u-Ler  (  1.^7  1  ).  :'.(•  I..  T.  Mil). 

'"The  stJitut*'  says  that  '  h-iiseludds  '  are  (o  ]ia«  *  unless 
:i  contrary  intention  -li.dl  appear  by  the  will."  What  is 
the  meaning  ol"  that  y  It  inii-t  be  tliiit  tlx*  court,  having 
tix' construction  of  the  will  to  ilctiiniinc.  must  be  sMlislied, 
by  H'garding   every    part    of   it,   tlint    the    ti-talor  did    not 


166  Part  III. — Description  of  Property. 

Art.  29.  intend  under  a  ij,('ner;d  de\  ise  ot  lands  and  liereditanieiits 
to  pass  tlie  loasoliold  jiroixTty  ""  {per  Malins,  V.-C,  in 
Prrsroff  V.  Barkt')-  (l.sTl),  2!»  L.  T.  727.  ni  i:\0). 

Does  s.  -JO  The  only  torni  sjx't'itically  reterrcd  to  in  s.  2G  is  "  land." 

estate'^'  ^*^^  l)ut  tluM-o  is  added  "'and  any  other  general  devise  winch 
would  deserihe  a  customary,  copyhold,  or  leasehold  otate 
it"  the  testator  had  no  freehold  estate."  This  phrase  lias 
given  rise  to  some  uncertainty  whether  or  not  such  words 
as  ''real  estate"  or  others  descriptive  properly  of  freeholds 
only  are  within  the  section.  Before  the  Wills  Act  the  words 
"  real  estate  at  A."  would  carry  not  merely  the  freeholds 
but  also  the  leaseholds  which  were  mixed  uj)  in  situation 
with  them  {Hohson  v.  Blarkhurn  (183?>),  1  My.  &  K.  r)71), 
and  of  course  that  remains  so  now  ( /;/  re  itternuire^ 
Leeson  V.  Fo>ih\^,  AV.  N.  (ISUIi),  l.l.S  ;  /n  re  Gf(i/to/i  (Uid 
Rosenherg's  Contract,  [11>()1]  2  (Jh.  .VJl  ).  P>ut  it  is  not 
clear  that,  before  the  "Wills  Act,  a  general  devise  of  real 
estate  not  locally  identified,  would  carry  leaseholds  when 
the  testator  had  no  iVeeliold<.  ^VheIl.  lictwever.  the  real 
estate  was  identified  as  '•  my  real  estate  at  A."  that  would 
carry  leaseholds  there  if  the  testator  had  no  freeholds 
{Swift  V.  Sioift  (1859),  1  De  G.  F.  &  J.  160).  The  effect 
of  s.  26  of  the  Wills  Act  seems  to  l)e  that  in  the  latter 
case — i.e.,  where  the  estate  is  locally  identified — the  words 
"  real  estate  "  will  carry  both  the  freeholds  and  leaseholds 
there  {Moase  v.  White  (1876),  W  ("h.  D.  763),  but  in  the 
former  case — i.e.,  where  there  is  no  local  identification  — 
they  will  carry  merely  the  freeholds  as  before  the  Act 
{Butler  V.  Butler  (1884),  28  Oh.  D.  66).  It  is  sometimes 
thought  that  WiUou  v.  Eden  (1852),  18  Q.  B.  (x.s.)  487, 
carries  the  section  further  than  tliis,  but  as  is  pointed  out 
by  Chitty,  J.,  in  Ihitlcr  v.  liuth-r  (at  j).  7.'^)).  the  i)oint 
there,  was  not  what  was  the  meaning  of  real  estate  under 
s.  26,  but  whether  the  words  "  other  real  estate  "  should 
be  taken  as  qualifying  "  all  my  lands  at  ^\^"  Lord 
Langdale    was     at     first     inclined     to     rhiid<    thev    did. 
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aiul    that    only    iVeeliulJ    land    at    ^\^    passed.     But    the      Art.  29. 
Court  of  Queen's  Bench  held  that  "  all   my  lands  at  W." 
were  to  be  read  separately,  and  so  read   they   are  clearly 
within  s.  26. 

The  section  is  to  aj)j)lv  oidv  when  no  eontrary  intention  Contrary 
appears  liy  the  will.      It  has  I)een  held  in    W'/lson  v.  ^-'^'''^  appearinc  by 
si/pni,   that    the   fact    that    the    limitations    of   the    lands  tlie  will, 
devised  can  le<Tally  apply  in  full,  only  to  pure  realty,  is  not 
in  itself  sufficient  evidence  of  an  intention  that  the  lease- 
holds should  not  pass  alonnj  with  the  freeholds  under  the 
devise.     But  that  fact  is  a  circumstance  to  be  taken  into 
consideration  in  seekini^;  the  testator's  intention,  and  when 
combined   with   other  things — such,   for  instance,  as  the 
personalty  l)eing  settled  on  limitations  to  attend  the  realty 
— may   prove    sufficient    to   convince   the   court  that  the 
testator    meant    by    ••land"   merely    freehold    land    (^per 
Lord   Selbmhxk.   in  Presrott  v.  Barker  (1874),  HO   L.  T. 
1.^)0). 

As  an  instance  of  what  the  court  will  think  sufficient  Illustration 
evidence  that  the  testator  did  not  intend  the  word  "  lands  "  |',[te,";Jo;y'^' 
to  carry  the  leaseholds,  the  case  of  Prescott  v.  Barker^ 
supra,  may  l)e  cited.  There  the  testator  devised  all  his 
"messuages  laixl-  and  hiTi'ilitaiiicnts  in  the  county  of  M., 
and  all  other  lands  and  iiere(jitaments  in  Kngland  belong- 
ing to  him."  to  iiis  eldest  son  for  life,  and  afterwards  to 
hi-  i--iie  ill  tail  male.  He  lieinicathed  ■"all  hi-  iiioiiev 
.securities  for  money  goods  chattels  and  personal  estate  "' 
U>  trus.tees  u|»on  trusts  corresponding  to  the  trusts  of  the 
land,  but  .".nbject  to  a  provi-o  that  the\  ••-linuld  not  vest 
al>>oluteiy  in  any  p(M'S(jn  thereby  made  tenant  in  tail  bv 
purclia.se,  unless  such  per>oii  >honid  attain  t  went  \ -one." 
A  power  of  sale  was  gi\eii  to  the  tni-tees  over  the  land 
devised,  with  a  ilireclion  that  the  jiroceeds  mioht  l)e 
invented  in  freeiiolfj-  or  leaseholds  '•  con\  eiiient  to  be  held 
therewith,"  which  wer<'  to  be  x'tlliij  on  ini-t-  similar  to 
thow;  .'»et  out  abi>ve  a<  to  land  an>l    |ier-onaltv  re-|)ccti\('|\  . 


u;^ 
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Art.  29.  Sonic  heirlooms  were  settled  in  strict  settlement.  The 
testator  t)\viie(l  lioth  tVe<'liol(ls  ainl  leaseholds  in  tliecountv 
of  M.  : — Held,  that  the  leaseliolds  did  not  pass  under  the 
devise  of  niessua^'es.  lands  and  hereditaments,  hut  undei- 
the  l)Oi|U('st  of  personahv.  and  that  conxMjuentlv  tliev  did 
not  vest  ahsolutelv  in  the  first  tenant  in  tail  who  \vas  an 
infant. 
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Akt.  :^0.-   Absolute  Gifts. 

Wlicrc  in  :i  docunifeiit  \V(jnls  of  ^Mi't  arc  used  wliuli 
by  tlieniselves  are  sutticient  to  /^ivt-  tin-  donee  tin- 
whole  property  in  the  subject  inattcr  of  the  {^ill,  tbr 
donee's  iuterest — 

(1)   will  not  be  cut  down  to   a   trust   estate  ni«rtly 
becaUKe  by  subsequent  words  tlu-  donor 
(a)  expreHHCH   a    wish,  hope,  confidence  uv   recom- 
mendation   tiiat    the   donee    shall    use    the 
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Art.  30.  rrift  in  a  certain  way  or  explains  his  motive 

for  niakinfj  the  gift  ; 

(b)  imposes  as  a  condition  of  the  "ift  that  the 
legatee  shall  do  something  involving  ex- 
pense. 

(2)    ^^'ill   not   be  cut   down   to   a   life  estate    by  a 
subsequent 

(a)  direction  that  any  part  of  the  gift  which  the 

donee  does   not  dispose  of  in  his  lifetime 
shall  go  on  his  death  to  certain  objects ; 

(b)  gift  over  on  certain  contingencies,  which  fails 

or  is  void. 


Paragraph  (1)  (a). 

Authorities.  "  ^Vliere  there  are  words,  jirior  to  the  words  of  reiiucst, 
which  if  they  stood  alone,  woidd  give  well-known  legal 
or  equitable  rights,  anil  afterwards  there  come  words  of 
request,  it  apiicai-s  to  nie  that  the  strongest  jio.-sihh^ 
circumstances  would  be  required  to  enable  the  court  to 
say  that  those  words  of  request  are  to  cut  down  the  prior 
words  giving  the  legal  or  equitable  rights,  and  impose  an 
obligation 'YjJ^''  Lord  Esher,  M.K..  in  /////  v.  /////.  [1897] 
1  Q.  B.  483~  at  p.  187). 

"  Undoubtedly,  confidence,  if  the  rest  of  the  context 
shows  that  a  trust  is  intended,  may  make  a  trust,  but 
what  we  have  to  look  at  is  the  whole  of  the  will  which 
we  have  to  construe  ;  and  if  the  confidence  is  that  she 
will  do  what  is  right  as  regards  the  disposal  of  the 
property,  T  cannot  say  that  that  is,  on  the  true  construction 
of  the  will,  a  trust  imposed  upon  her"  {per  CoTTOX,  L.J., 
m  Re  Adams  and  Kensinc/tou  Vestry  (1881),  27  Ch.  D. 
394,  at  p.  110). 
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The  tirst  part  of  this  paragraph  deals  with  what  are  Art.  30. 
called  precatory  trusts.  The  rule  as  to  these  has  during  p^^,^  ^j^  ^^. 
the  past  forty  years  altogether  changed  its  current.  As  Precatory 
laid  liown  in  such  cases  as  Malim  v.  Keighley  (1794),  t^^^ts. 
2  Ves.  33^?,  and  Knight  v.  Knight,  3  Beav.  173,  the  rule 
of  construction  might  shortly  be  stated  thus  :  If  a  gift 
pvima  facie  absolute,  is  accompanied  by  a  desire,  wish, 
reconunendation,  or  hope  that  the  donee  shall  use  it  in 
a  certain  way.  a  precatory  trust  attaches  to  it  unless  a 
contrary  intention  can  be  shown.  The  rule  as  laid  down 
in  such  cases  as  Hill  v.  HilL  supra,  and  Nc  Hamilton, 
Tren.-h  V.  H,imilton,  [181)5]  2  Ch.  ;'.70,  might,  with 
tolerable  accuracy,  be  stated  in  precisely  the  oi)posite 
terms,  namely  :  If  a  gift  prima  facie  absolute  is  accom- 
plished by  a  desire,  wish,  reconunendation,  or  ho[)e  that 
the  donee  shall  use  it  in  a  certain  way,  a  precatory  trust 
shall  not  attach  to  it  unless  a  contrary  intention  can  be 
shown.  In  other  words,  the  burden  of  proof  is  now,  in 
spite  of  the  use  by  the  donor  of  such  words,  on  the  side 
of  the  person  who  alleges  the  trust.  These  words  are 
to  be  taken  into  consideration  to  some  extent  in  deciding 
whether  or  not  there  is  a  trust,  but  unless  they  ai-e  helped 
by  the  context,  no  trust  will  aitach.  "There  can  l)e  no 
doubt  that  e(|uitable  obligations,  whether  trusts  or  con- 
dition-, can  lie  imposed  by  an\'  language  which  is  clear 
enougii  to  show  an  intention  to  imjtose  an  obligation, 
an<l  is  definite  enough  to  enable  the  court  to  a-certaiii 
what  the  pi-eci-e  obligation  is  and  iu  \\lio>e  t':i\(tur  it  is 
to  lie  perfornii'd.  There  i-  also  ahimdaut  authority  for 
saving  that  it  property  is  left  to  a  jierson  in  coiditlence 
that  he  will  ijispose  of  if  iu  a  particular  wa\  a-  to  which 
there  is  no  amiiiguitv.  >iic|i  won!-  are  auipiv  -ulHcieiit  to 
impose    an    obligation.      .  .        ibit    -till     iu    each    ca-e 

the  whole  will  mir-t  lie  lonkcd  at  ;  and  inile--  ji  a]ipear> 
from  the  whole  will  that  an  obligaiion  wa>^  iut<iided  to  Ik- 
imjio-ed,  no  obligation  will  be  held  to  e\i-t  ;  \et.  uioi'e- 
over,  in  -ome  of  the  older  cases  obligation-  were  interred 
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Art.  30.  Iroiii  l;iii;^ii;i^('  wliicli  in  iiiodcni  times  would  lif  llioiioht 
Para.  (1)  (a).  ill'^lll^(-'i«'lir  to  justil'v  such  :ill  ilircrcucc  ""  (  //<  /•  JjINDLKY,  L.J., 
ill  ///  re  \\'J/h'(Uiis.  \\'//li(tins  v.  \\'//h':iin.s,  []W1]  •>  Cll. 
I-.  :it  I'.  IN).  "As  is  stiitetl  in  the  head  note  to  /iV 
Hamilton,  '/'rcnr/i  \.  //,(nii//<>/i,  [l.S'.t")]  2  Cll.  ;'>70,  the 
rule  you  li;i\('  to  ohservo  is  siinph'  tliis  :  '  In  considcriii';" 
wlictlicr  ;i  jii-ccatory  trust  attaclics  to  am  l<'<;iif'y,  tlie 
court  will  !)('  nuidcd  l,y  the  intention  of  the  testator 
aiiparcnt  in  tlie  will,  and  not  hy  any  particular  words  in 
which  the  Avislics  of  tlio  testator  nro  ex])re.ssed." 
That  rule  is  a  seiisilih'  one"'  ( pe)'  RoMEK,  .).,  ////(/., 
at  p.  14). 

Illustrations.  Tlius,  in  7n  re  IIainilt(m,  Trctti'h  v.  Hani/lfoii.  .^iijini,  a 
testatrix  o-ave  le<>acies  to  two  nieces,  addinir  :  "  1  wish 
them  to  bequeath  the  same  eqiKilly  between  the  families 
ol'  ( ).  and  P."'  :  HcUL  that  the  oifts  to  the  nieces  were 
absolute,  and  that  there  was  no  jirecatory  trust  in  favour 
of  the  families  of  0.  and  P. 

In  In  re  W'/l/iiuns.  W'/lliduis  v.  II  7///((///.v,  [1897] 
2  C'h.  12,  a  testator  gave  all  his  residuary  estate  to  his 
wife,  her  heirs,  executors,  and  administrators  and  assigns 
absolutcdy.  ••  in  tlu;  fullest  trust  and  conlidence  that  she 
will  carry  out  my  wishes  in  the  following  jiarticulars "  ; 
which  ])artieulars  were,  that  she  should  pay  the  premiums 
on  her  life  policy  (which  belonged  to  her,  not  to  the 
testator),  and  on  her  death  leave  the  money  payable  on 
this  policy  and  also  that  payable  on  the  testator's  policy — 
which  was  part  of  his  estate — to  their  daughter  L.  : — 
Held,  that  there  was  no  ])reeatory  trust. 

Again,  in  ///  re  Oldjield,  ( Hd/iehl  v.  Old/ieJd,  [1004] 
1  < 'h.  .'>4'.),  a  testatrix  gave  all  her  property  e(|ually 
amongst  her  two  daughters  "  as  tenants  in  common  for 
their  absolute  use  and  lienefit "'  and  appointed  them  her 
executrixes.  She  then  added,  '*  My  desire  is  that  each  of 
my  .said  daughters  shall  during  the  lifetime  of  my  son 
pay  to  him  one-third  of  the  respective  incomes  of  my  said 
two  dauo-hters  accruinjx  from  the  monevs  and  investments 
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under  my  will"  : — lltUL  that  no  trust  was  en^itcd  in  taxour      ■^^*-  '^^• 
of  the  son.     And  Stirling,  L.J. ,  cited  with  apjuoval  the   I'.ua.  (n(a) 
passage  above  (juoted  from  the  judoiDent  of  Lindlkv.  L..I., 
in  In  re   Williams,   William,'!  v.  ]\'i(liamit,  siij>ra. 

Aoain  in  In  re  I/arhison,  Morri.i  v.  Larken.  [li>02] 
1  I.  R.  1015,  a  testatrix  hy  her  will  provided  as  follows  : 
'•  I  give  and  l)e([ueath  niv  ilwelling-house  ...  to 
Rev.  T.  L.  parish  priest  for  a  Roman  Catholic  school,  or 
for  whatever  other  purpose  he  pleases ":  //e/(^,  that 
T.  L.  took  not  as  a  trustee  hut  heneticially. 

IMost  cases  of  precatory  trusts  ari<e  in  connection  with 
wills,  but  occasionally  they  arise  in  connection  with  other 
documents,  when  the  same  rule  of  construction  ajtplies. 
Thus,  in  /////  V.  Hill,  [181>7]  1  Q.  B.  483,  certain  tainily 
diamonds  were  jiiven  on  her  marriaoe  to  the  bride  of  the 
heir  presumptive  to  the  Viscounty  of  Hill.  The  terms 
upon  which  they  were  given  were  thus  stated  in  a  docu- 
ment deposited  with  them  by  the  lady:  "When  1  niaiTieii 
mv  mother-in-law  gave  them  to  me  for  my  life  with  the 
request  that  at  mv  death  thev  might  \h^  lel't  as  heirlooms  *  : 
— Held,  that  thi<  created  no  |)reeatory  trust. 

As  an  example  of  a  mere  <'Xjir<'ssion  ot  coididence  lieing  K.xpressiun 
by  the  context  turned   into  a  declaration  of  trust   i)inding  "„.,','i|!'i,'iM,'ihL 
upon  the  donee,  the  case  oi'  (  Omis/cn/  v.  Ihnrrinii-Hanliiin/,  In  lontcxt. 
[r.mo]  A.  ('.  84.  may   be  cited.     There  a   testator  gave, 
devised   and  bc.ju.-atiicd  to  hi>  wife  "tlie  whole  of  mv  n^al 
and    per.-onal    e^talf    and    propei'ly  al)~oliitely  in    lull   eon- 
fidenec  that  she  will  make  -mji    \\~i-  nf   it  a>  I   -liould  ha\e 
inaiii-  ni\->ell'  and    that    at    iii-r   death    ^lie    will  de\i-c   it  to 
such  one  or  more  of  mv  nieee>  a-  >lie  may  ihiniv  lit  and  in 
default    «jf  anv  di<po>ition    by   her    thereof  by  lur    will   nr 
te-fani<-nt   I  liireb\   dirfet  that    all    my  e-tate   and  properly 
;ic(piired    bv    her    under   thi^    my    will  shall  at    lu-r    death 
be    equally    <li\ided    among    the    snrviving    said    nieee>.'* 
The  tentator  then    madi-   hi:-  \\il«-  and    <  ".    I''.  <\(Miitri\  and 
executor  of  his  will,   and    addi-d  :    "And    I    ;:i\<'   tin-    >aid 
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Art.  30.  ( '.  l'\  siU'li  Sinn  not  cxccoilin^  tloO  as  niv  (l»'ar  wile  may 
Para.  (l)(ii)  Jt't'iJt'  Upon."  Kkkkwich,  J.,  and  the  (  oiirt  of  ApjX'al 
(Cozens-Haudy,  L.J„  dissentin<2;),  in  ///  /v  //a/i/mri/,  Jlun- 
hurt/  V.  Fisliev,  [l*)t)4]  1  Ch.  415,  lield  that  no  trust  was 
Ikmc  imposed  on  the- wife,  but  that  she  took  absolutely, 
tilt'  direction  that  if  .she  did  not  dispose  of  the  pro- 
perty l»y  her  will  it  should  ^o  to  the  testator's  nieces 
ecjually  bein^  v(»iil  for  repugnancy.  See  in/ni,  \k  17(1. 
The  House  of  jjords,  however,  held  (Lord  Lindley  dis- 
senting) that  there  was  a  trust  binding  on  the  wife  in 
favour  of  the  nieces.  She  took  an  absolute  estate  il'  slie 
outlived  the  nieces.  If  she  did  not,  she  had  power  to 
apjioint  bv  her  will  the  property  as  she  liked  among 
them  :  but  if  she  did  not  so  appoint  it,  it  was  to  go  among 
them  equally.  See  supra,  p.  95.  Lord  Davey  said  (at 
p.  i)0)  :  "  Even  if  you  treat  the  words  '  in  confidence ' 
as  expressing  a  hope  or  belief,  the  will  would  run  thus  : 
'  I  hope  and  believe  that  she  will  give  the  estate  to  one  or 
more  of  my  nieces,  but  if  she  does  not  do  so,  then  I  direct 
that  it  shall  be  equally  divided  between  them.'  I  think 
this  is  a  perfectly  good  limitation.  The  true  antithesis, 
I  think,  is  between  the  '  such  one  or  more  of  my  nieces  as 
she  may  think  fit"  and  the  words  •  e(|ually  divided 
between  mv  surviving  said  nieces.'  " 


Paragraph  (1)  (b). 

Authorities.  "  If  I  give  to  A.  and  his  heirs  all  my  real  estate 
charged  with  my  debts,  that  is  a  devise  to  him  for  a 
particular  purpo.se,  but  not  for  that  ])urpose  only.  If  the 
devise  is  upon  trust  to  pay  my  debts,  that  is  a  devise  for  a 
particular  purpose  and  nothing  more,  and  the  effect  of 
those  two  modes  admits  just  of  this  difference  :  The  former 
is  a  devise  of  an  estate  of  inheritance  for  the  purpose  of 
giving  the  devisee  a  beneficial  interest  subject  to  a 
particular  purpose  ;  the  latter  is  a  devise  for  a  particular 
purpose,  wuth  no  intention  to  give  him  any  beneficial 
interest.      Where,   therefore,   the  whole   legal   interest  is 
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iiivtMi  for  the  purpose  of  s;itisfviii<;-  trusts  expressed,  and      Art.  30. 
those  trusts  do  not  in  their  execution   exhaust   the  whoh\  Para.  (l)(h). 
so    much   of   the  beneficial  interest  as   is   not    exhausted 
belongs  to  the  heir "  (  per  Lord   Eldon,  C,  in  King  v. 
DenUon  (1813),  1  V.  &  B.  2(50). 

Thus,  in  Croome  v.  Croome  (1889),  50  L.  T.  ^^'^'^  ;  Illustrations. 
61  L.  T.  814:,  a  testator  made  his  will  as  follows  :  ''  I  give 
and  bequeath  to  my  brother  E,  whatsoever  real  estate  I 
may  die  possessed  of  wheresover  situate,  on  trust  never- 
theless to  pay  thereout "'  certain  debts  discharged  in  full 
during  the  testator's  life.  "  and  also  in  trust  to  pay  to  each 
of  my  sisters  M.  and  ( ".  and  to  my  l)rother  A.  as  long  as 
they  live  respectively  the  sum  of  £oO  every  year  bv 
two  equal  half-yearly  payments"  : — Held,  that  E.  took 
beneficially  subject  to  the  annuities.  And  <•/.  In  re  West, 
George  v.  Grose,  [1900]  1  Ch.  S-i,  where  it  was  held  that 
after  discharging  the  trusts  there  was  a  resulting  trust  of 
the  residue. 

Pauaoraph  (2). 

The  question  arising  under  the  second  paragraph, 
namely,  the  reduction  of  what  is  y//7/na/a«7f  an  absolute 
interest  to  a  life  estate,  is  governed  by  practically  the 
same  j)rinciple  as  applies  in  the  case  of  precatory  trusts. 
There  must  be  a  clear  intention  to  cut  down  the  absolute 
interest,  and  the  mere  fact  that  the  iloiior  attempts  to 
dispose,  at  the  death  of  the  doner,  o['  wliat  the  donei-  iii;i\ 
not  have  parted  witli  during  his  bfc.  or  that  he  makes 
a  gift  over  on  contingencies  which  fail-  or  i<  void,  is  not  a 
sufficient  expression  of  such  intention. 

J'AllAi.KAI'll     (2)     (a). 

"  It  is  clear   tiiat  if  a  gift   is  made   in   ti-rms  <o  a  jierson  Kcpu^inaut 
al»>olutc|y,   that   can    oniv    be   reduced    to   a    more    bmited  "'"'"'•i"""'- 
interent     bv   (dear   wttrd-   cutting    down    the    lirst    estate" 
(/"/•  PiYliSK,   d..    in    /.'r    ./"/,,>,    /,';,/„,,</>  v.  ./../,,-.<,  [1M98] 
I   <h.   y.'.S.  at  p.   111;. 
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Art  30.  "  It  nj»])(';irs  to    me  tliat    the    tcstatoi-    has   attempted   to 

Para.  ('2)  (a).  <-'''C'l^(-'  11  JK'^^'  kind  of  estate  iiiikiiown  to  til''  law.  Tlui 
owner  of  property  lias,  as  an  incident  of  his  ownershiji, 
the  ri^'lit  to  sell,  and  to  receive  the  whole  of  the  |ii-ocee(ls 
for  his  own  henetit.  But  this  testator  say.s,  that  if  the 
owner  sells,  a  part  only  of  the  |)ro<'ee(ls  shall  helon^  to 
her.  and  the  roidiie  shall  n()  to  other  persons.  This 
direction  is.  1  think,  repugnant  and  void.  My  opinion 
is  based  on  the  hroad  <;eneral  principle  of  law  "  (  jx'y 
Ohitty,  .)..  in  In  I!,'  l-:U!oi^   K,'U;i  V.  rJUot,  [ISUG]  ■>  Ch. 

:5r)8,  at  p.  '.\'){\). 

Illustrations.  Xhus,  in  Re  Jones,  Richards  v.  Jones,  [1898]  1  Ch.  4:')S. 
;i  testator  navo  all  his  property  subject  to  the  payment  of 
his  debts,  to  his  wife  "  for  lu-r  absolute  use  and  benefit 
so  that  during  her  lifetime,  for  the  purpose  of  her  main- 
tenance and  support,  she  shall  have  the  fullest  power  to 
sell  and  dispose  of  my  said  estate  absolutely.  After  her 
death,  as  to  such  parts  of  my  .  .  .  estate  as  siie  shall 
not  have  sold  or  disposed  of  as  aforesaid,  subject  to  pay- 
ment of  my  wife's  funeral  expenses  I  oivo  .  .  .  the 
same"  on  \arious  trusts: — IleliL  that  the  o;ift  to  the 
widow  was  absolute,  and  that  the  gift  over  on  her  death 
was  void  {(•/.  Re  Elliot,  Kell;/  v.  FJliot,  [189G]  2  Ch.  3r>:j  ; 
and  In  re  Richards,  Ugloio  v.  Richards,  [1902]  1  Ch.  70, 
infra) . 

In  the  same  way  in  In  re  Di.von,  Di.von  v.  Charles- 
worth,  [1903]  2  Ch.  4;")8,  a  testator  left  property  in  trust 
for  his  daughters  with  a  direction  that  if  they  married 
and  had  children  each  daughter's  share  should  go  to  her 
children,  but  in  ease  a  daughter  died  "  childles.s  and 
without  a  will,"  her  share  was  to  fall  into  the  testator's 
residuary  estate  : — Held,  that  the  last  provision  was 
repugnant  to  the  absolute  gift  and  void  (Cf.  Re  Roic- 
lamL  Jones  y.  Roiidand  (1902),  S6  L.  T.  78.  And  see 
In  re  Restell  (1901).  17  T.  L.  U.  395.) 
Gift  oyer  [^  this  connection  it  may,  perhaps,  be  pointed  out  that 

good.       "^       in  a  bequest,  such  as  that  in  Re  Jones,  Richards  v.  Jones, 
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supra,  if  the  wito  hiul  predocea:5oJ  the  testator  the  gift  Art.  30. 
over  on  trust  woukl  be  good.  Practically  what  was  here  pj^j.^.  (2)  (a). 
attempted  to  be  done  was  to  limit  an  interest  over,  after 
fjivins:  an  absolute  interest.  Where  such  limitations  occur 
in  wills,  the  limitation  over  fails  only  when  the  preceding 
interest  takes  effect  {In  re  Lawman,  Devcn/sh  v.  Pester, 
[1895]  2  Ch.  3-48). 

Sometimes  it  is  dithcult  to  determine  whether  the  donee 
was  intended  to  take  an  absolute  estate  subject  to  a 
repugnant  condition,  or  a  life  estate  with  a  general  power 
of  appointment,  which,  of  course,  is  a  perfectly  valid 
limitation.  Thus,  in  In  re  Sanford,  Sanford  v.  Sanford, 
[lyOl]  1  Ch.  93V»,  a  testator  by  his  will  left  his  real 
estate  to  his  two  sons  in  strict  settlement,  and  certain 
personal  estate  absolutely.  By  a  codicil  he  revoked  his 
will,  and  gave  all  his  property  to  his  wife,  "  so  that  she 
may  have  full  possession  of  it  and  entire  power  and 
control  over  it  to  deal  with  it  or  act  with  regard  to  it  as 
she  may  think  proper."  In  the  event  of  her  not  sur- 
viving him,  or  dying  "  without  having  devised  or 
appointed  "'  the  whole  or  any  ])art  of  his  said  property, 
then  he  declared  that  his  said  will  .>ihould  take  effect  as  if 
his  codicil  had  not  lieen  made  ;  and  he  appointed  his  wife 
executrix  of  his  codicil  during  her  life.  The  wife  sur- 
vived the  testator  : — Held,  that  she  took  only  a  life  estate 
with  a  general  jtower  of  appointment,  and  as  she  liad 
failed  at  her  death  to  make  an  effectual  aj)j)ointment  of 
the  testator's  estate,  it  passed  under  the  testator's  will  to 
his  two  sons.  And  <;/".  ('oniiskei/  v.  ]itiirrinii-//i(/il>iiri/, 
[1905]  A.  C.  84  (sii/.ru,  p.  173). 

Not  infretjuentlv  a  gift  of  the  income  of  a  I'liiid  i^  made  «iii"t  of 
tor   tn<;  liti-   ol  the   (loiK'c  with  a  power   to  itraw    upon   the   ^,^^^.,. ,,, 
for/>us    under    certain    circinn.xtances.       Here,    ol    eourse,  <lrnw  .m 

....  !•  I  •  I  I        !•  I'llllitill. 

a  gilt  over,  alter  the  hh-  estate,  ol  what  is  tlien  lett, 
is  perfectly  valid,  hut  .[iicstions  may  .irise  as  to  tiie  extent 
of  the  power.  Thu.-,  in  A'r  I'nlrntti's  Will  (18:):t). 
27  Heav.  .'>«;>,  where,  after  a  gift  of  income  lor  life,  there 
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Art.  30.  was  a  direetiDii  that  in  (.-ase  tlie  incctmc  was  "  not  siifH- 
Para  (2)  (a).  ci<?Dt "  the  donoe  might  resort  to  the  ]irin(i|ial,  llic  court 
held  tliat  the  donee  was  entitk'd  to  take  iVdin  the  |iriMci])al 
ouly  what  was  necessary  tor  her  wants,  in  ///  re  lilrluiriL<, 
L'f/loir  V.  Ixt'cJiardK,  [1902]  1  Cli.  76,  on  th(^  other  liand, 
where  the  direction  was  that  the  life  tenant  in  case  the 
income  was  insutficient  nii^lit  take  as  much  capital  "as 
she  may  deem  expedient,"  it  was  held  that  the  life  tenant 
had  a  general  power  of  appointment  over  the  whole 
corpus  during  her  life,  but  it  was  doubted  whether  she 
could  exercise  such  power  ])y  her  will.  And  see  J'e  (Joli/er, 
MilUkin  V.  Sm'lUng  (188(5),  55  L.  T.  iU-i. 

The  fact  that  the  corpus  is  given  "  absolutely  "  to  a 
legatee  is  not  sufficient  to  prevent  the  court  cutting  down 
the  bequest  to  a  life  estate,  if,  on  reading  the  whole  will, 
it  is  clear  the  testator  intended  to  give  a  life  interest  only. 
Thus,  in  In  the  Estate  of  Lnpton,  [1905]  P.  321.  a 
testator  by  his  will,  which  was  drawn  on  a  printed  form, 
purported  to  give  all  his  property  to  his  wife  ''for  hei-  own 
absolute  use  and  benefit  .  .  .  subject  only  to  the  ])ayment 
of*'  debts  and  funeral  and  testamentary  expenses,  the  wife 
being  appointed  sole  executrix  ..."  and  after  her  death 
to  come  to"  H.  "to  her  and  her  heirs  for  ever''  after  pay- 
ment of  £20  to  two  sisters  of  H. : — Held,  that  the  widow 
took  merely  a  life  interest  with  remainder  absolutely  to  H. 

Pauaguaph  (2)   (b). 

"In  my  opinion,  it  is  settled  law  that  if  you  timl  an 
absolute  gift  to  a  legatee  in  the  first  instance,  and  trusts 
are  engrafted  or  imposed  on  the  absolute  interest  which 
fail,  either  for  lapse  or  invalidity  or  any  other  reason,  th<'n 
the  absolute  gift  takes  effect  so  far  as  the  trusts  have  failed, 
to  the  exclusion  of  the  residuary  legatee  or  next  of  kin  as 
the  case  may  be"  {per  Lord  Davev,  in  Jlanrockx.  Watson., 
[1902]  A.  C.  14,  at  p.  22). 

This  question  will  be  found  treated  in  detail.  Infra,  at 
pp.  293  et  seq. 
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Art.  31. 
Art.  31. — Express  Gifts,  and  Gijts  hi/  Implication.  

(1)  In  a  deed,  no  estate  or  interest  can  pass  except 
under  express  words  of  grant.     But — 

(a)  A  greater  estate  or  interest  may  pass  than  that 

described  in  the  express  words  of  the  deed,  if, 
from  the  general  purport  and  nature  of  the 
deed,  it  was  the  clear  intention  of  the  donor 
to  pass  that  greater  estate  or  interest ;  and 

(b)  i.  When  property  is  given  among  a  number  of 

donees  with  no  express  cross  remainders  or 
clause  of  survivorship  between  them,  such 
remainders  or  clause  will  not  be  implied  ; 

(b)  ii.  And  where  cross  remainders  or  a  clause 
of  survivorship  are  expressly  given,  such 
remainder  or  clause  will  carry  a  donee's 
original  but  not  his  accrued  share  of  the 
property ;  unless  the  deed  clearly  indicates 
that  the  donor  intended  the  gift  over  not 
to  take  effect  till  all  the  interests  originally 
limited  in  the  property  had  failed. 

(2)  The  same  rule  applies  to  gifts  by  will,  subject  to 
this  excepti(^n  :  If,  upon  the  death  ot  a  ct  riaiii  person, 
realty  be  devised  to  the  testator's  heir  at  law,  or 
personalty  be  bequeathed  to  th(^  testator's  next  of  kin 
according  to  the  statute,  and  no  disposition  of  the 
property  during  such  person's  life  is  made,  an  estate  or 
interest  for  \\\c  in  tin-  property  will  Ix-  Inld  by  iieces- 
8ary  implication  to  pass  to  such  person. 

"  I     migllf    be    lierfectlv    Siiti-lied    fli:it    lie    ililendeij    tli:it   .Xntlioiiti.N. 
tlli>     l:i'iy     .should     li:ive     :iil     r->.|;ile    tt\'    iMiierit.lIiee      ill      tlli'. 
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Art.  31.  |)r()])orty.  I  iiii;;lit  he  .-^utislictl  that  tliat  was  lii-  intention 
otherwise  than  hy  the  words  of  the  will  :  hnt  I  should  bo 
coinpclh'tl  to  conic  to  tiic  same  coiichisicjn  as  1  do  now, 
luunely,  that  that  intention  is  not  suttici(!ntly  cx|)ressed. 
It  is  manifest  that,  taking  either  alternative  ])roposition 
put  forward  by  the  a])pellants,  this  House,  if  it  is  called 
upon  to  give  that  effect  to  the  instrument,  must  ])ut  words 
into  the  will  in  order  to  do  it.  The  thing  has  not  been 
done;  and  I  am  not  aware  of  any  authority  which  would 
lead  your  lordships  to  come  to  the  conclusion  that,  because 
the  testator  had,  at  some  time  or  other,  the  intention  in  his 
niiiiil  to  give  this  property  to  the  person  in  <|U('stion,  you 
are  justified  in  saying  that  he  has  done  so  by  the  instru- 
ment which  he  has  executed  "  {per  Lord  Halsiuuy,  L.C, 
in  -SV-a/c'v.  RawUns,  [1802]  A.  C.  342,  at  p.  'UiJ). 

"  Bv  the  rules  of  the  common  law  apj)lical)le  to  deeds, 
no  intention  will  be  presumed  unless  it  be  expressed  ;  ami 
consequently  no  estate  will  arise  unless  there  l)e  a  limita- 
tion to  pass  the  estate''  (1  Prest.  Est.  VM)). 

"  Where  a  man  devises  real  estate  after  the  death  of  A. 
to  his,  the  testator's,  heirs,  it  is  i«aid  that  the  heir  is  not  to 
take  until  after  the  death  of  A.  ;  and  the  result  cannot  be 
arrived  at  without  o;ivin»j  A.  a  life  estate,  otherwise  the 
heir  would  take  immediately,  which,  jiresumably,  is  not 
intended.  .  .  .  What  is  the  presumed  intention  of  a 
gift  of  personal  estate  to  the  testator's  next  of  kin, 
according  to  the  statute,  after  the  death  of  A.  ?  It  is  this  : 
■  1  do  not  intend  my  personal  estate  to  go,  immediately  on 
my  death,  to  the  persons  entitled  to  it  by  law.  that  is,, 
according  to  the  Statute  of  Distributions.'  If,  therefore, 
you  find  that  those  persons  are  only  to  take  after  the 
death  of  A.,  then  it  may  be  impossible  to  give  effect  to 
that  intention  except  by  implying  a  gift  of  a  life  estate  to 
that  person  after  whose  death  the  next  of  kin  are  to  take 
according  to  the  terms  of  the  will"  {jier  Kekewich,  J.. 
in  AV  Springfield,  ('/lamhrrliii  v.  Sjiriiig/u'lil,  [1894] 
a  Ch.  603,  at  p.  606). 
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It  is  to  be  uiulerstood  that  tho  rule  .stated  in  the  article      Art.  31. 
as  to  grants  has  no  reference  to  resulting  trusts  or  uses, 
but   applies    solely    to   grants    in   the    ordinary    sense    of 
transferring  an  interest. 

PARAGRArH    (1). 

It  is  submitted  that,  subject  to  the  exception  stated  in  Same  rule 
the  second  jtaragrajili.  the  rule  as  to  gifts  by  implication '^,,\yjljj.  j^jj^l 
is  precisely  the  same  in  the  case  of  wills  and  deeds  resj)ec-  <liJ«iiis. 
tively.     In  both  cases  the  intention  to  make  the  gift  must 
be  expressed   before  any  estate  or  interest  whatever  can 
pass.     Once  the  intention  is  expressed,  the  extent  of  the 
estate  or    interest  which  passes  may   be   modified   by  an 
intention  gathered  from  other  parts  of  the  instrument,  or 
from  the  general  purport  of  the  instrument.    See  \\'illii(.m.s  v. 
Piwkiieu  (181)^),  77  L.  T.  70o. 

The  dilierences  which  arise  in  the  ap[)]icati()n  of  this 
rule  to  wills  and  deeds  are  due  primarily  to  this  tact — 
that  while  in  wills  all  estates  and  int<'rests  in  land  may 
]»ass  without  technical  words  of  limitation,  this  is  not  the 
case  in  deeds,  at  least  when  the  legal  estate  in  linul  is 
dealt  with.  See  infra,  p.  183;  and  jier  Pollock,  ('.B., 
in  J  foe  d.  ('lift  v.  Birhliead  {IM'd),  4  Ex.  110,  at  p.  12;"). 
This  circumstance  makes  it  much  easier  in  the  case  of  a 
will  than  in  the  case  of  a  iUmmI  to  inter  an  intention  to  pass 
a  certain  estate,  and  easier  more  especially  to  ex|tand  what 
jir'ima  fane  is  a  smaller  estate  into  a  larger  one.  I'eside.^ 
this  circumstance  there  is,  of  cour.se,  the  further  one  that 
wills,  and  more  especially  technical  terms  in  wills,  are  con- 
strued very  liberally,  lint  as  stat<Ml  by  Lord  Halsjujry.  ( '., 
in  the  passjigf*  cited  |t.  1  7lt  from  his  judgment  in  SrnW  \, 
liaxnlinf.  where  there  is  no  gilt  actually  made  b\-  the 
in>trinnent.  no  presum|itioii  that  a  gift  was  intended  to 
be  made  will  l»e  sutheii-nt  to  crc-ate  a  gift.  In  thai  case 
a  te.-.tator  left  iVechold  |iro|)erty  in  trust  to  pay  the  rents 
and   interest   to   hi-<   nierc   for   life,  and   alN-r   her  decea.se, 
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Art.  31,     "  slic  Icnviiin-  no  cliild  or  cliildrcii/"  he   '^-.wo  tlic  liouses — 

Para~7l)  ^'^*'  ^^  ^'  '^'^'^^  ^^^^  ^^  ^^  •  ^'''*'  >ii^'<^P  survived  tlic  tostator, 
and  died  leavin<i;  two  cliililren  : — Jfcid,  that  the  niece 
took  merelv  a  lite  estate  and  the  children  no  interest 
under  the  devise. 

lV\ii.\(,i;.\Pii   (1)  (a). 

Examples  of         -^^    !i"    example    of   an    estate    ^ranted    mider   a    deed 

enlarging         hein<r   onlaroed    Ix'vond    the    literal    terms   of    the    orant. 
estates.  ..."  . 

by  an   intention  collected   I'roni   tlie  whole   instrument.  He 

Akero>/d\<   Settlement,  L'oherts  v.   Alerof/d    [J8!i:5]    3   Ch. 

3(ii».  may  he  cited.      There,  in  a  marria;j,('  settlement,  a  life 

estate  was  limitetl   to  the  wife,  and  after  her  death  to  th(^ 

husband,  until  he  should  become  bankrupt  or  alienate  the 

same,  or  until  his  death,  whichever  should  first  happen. 

Then  followed  a  gift  over  to  the  children  on  the  death  of 

the  survivor  of  the  husband  and  wife  : — Jlehl,  that  this 

must  be  read  as  a  t>ift  over  on  the  death  of  the  survivor  or 

on  the  bankruptcy  of  or  alienation  by  the  husband.      In 

deliverinn-  judgment,  Lini)L?:y,  L.J..  says  :  "  The  intention 

is  })lain,  but  by  a  piece  of  bad  drafting  the  draftsman  has 

failed  to  give  full  effect  to  that  plain  intention,  because  in 

the  gift  over  he  has  confined  it  to  one  of  the  events  instead 

of  putting  in  some  general  words  which  would  cover  the 

whole  ;  but  that  particular  kind  of  flaw  does  not  recpiire  a 

suit    to    rectify    the    instrument.       This    mistake    can    be 

corrected  by  construction,  provided  the  intention  is  clear 

and   plain  from   the  document    itself."      And   see    In   re 

Shiickhiar/Ji  t;  Settlement,  Bohertson  v.  S/nirkhitir/Ii,  [11*01  ] 

2  Ch.  791,  and  rf.  Blackwell  v.  JMl  (lb30j,  1  Keen,  17G  \ 

Allin    v.    Craicshay  (1851),    il    Hare,    382.       Of  course, 

when  the  intention  is  not  clear  and  plain,  the  instrument, 

until  rectified,  must  have  its  literal  effect  (In  re  Tredicelly 

Jefrcvj  V.  Tredwelh  [1891]  2  Ch.  (UO). 

The  principle  of  the  decision  in  lli'  Al:ei<>iid'.<  Settlement. 
Hoherts    v.    Akerojid,    supra,    is   very   like   the    lule   long 
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established  with  respect  to  wills,  namely,  "that  a  devise  or      Art.  31. 
bequest  over,  though  in  terms  made  upon  the  marriage  of  p.^,.,^  (i)(a). 
the  donee  ot  the  preceding  estate,  is  to  be  extentled  by 
implication,  so  as  to  take  effect  on  the  determination  of 
that    estate    by    death"    {Broicne    v.    Hammond    (1858), 

1  John.  210  :  '('nder/ull  v.  Rodm  (187G),  '2  Oh.  D.  4i>4). 

The  rule  that  technical  words  of  limitation  are  necessary 
to  pass  a  fee  in  realty  does  not  apply  to  the  etpiitable  estate. 
See  Infra.  y\k  li'T.  203.  Accordingly  we  find  e(|uital)le 
estiites,  which  jivinu'i  faflc  are  only  lite  estates,  being 
extended  by  necessary  im])lication  into  'li^e^  simple.  Thus, 
'\\\  In  vt'  lrin(fliain;<   I  rust. t.  '/'rini//iai)i  \.  (z/v^r///////.  [1901] 

2  (.'h.  487,  cojivholds  were  surrendered  in  fee  simj)le  to 
trustees  to  hohl  in  trust  for  ^I.  for  life,  and  after  her  death 
for  her  husband  for  life,  and  after  the  death  of  the  survivor 
in  trust  for  the  children  of  the  marriage  as  tenants  in 
common,  and,  in  default  of  issue,  then  to  such  uses  as  ]\I. 
should  declare  by  her  will,  with  remainder  to  the  right 
heirs  of  M.  :  —  //rhl.  that  the  children  of  M.  took  not  life 
estates  but  the  tee  simj)le.  And  see  In  re  Olivrr's  Settle- 
ment, Evered  v,  Lei[/h,  [1905]  1  Ch.  191  ;  and  <■/.  In  re 
Harrisons  Estate  (1870),  5  ( 'h.  A])p.  408,  where  the 
settlement  was  by  will  and  the  ligal  estate  was  dealt  with. 

In  these  cases  it  may  be  said  tliat  there  was  no  extension 
of  the  estate  properly  speaking,  since  the  estate  to  be 
taken  bv  the  donee  was  not  expresslv  set  (Mil  :  but  ii  i< 
still  the  rule  tliat  wheri*  an  erpiitable  freehold  is  conveyed 
to  a  grantee  witjjout  words  of  limitation  j>r'nnd  facie  only 
a  life  estate  passes  ( //(  re  /nrin,  Jnrin  v.  I'arkes  [1904] 
'1  < 'b.  7.')2).  Moreover,  lliere  is  no  na-nii  to  thiid<  that 
il'.  for  instance,  the  lni~t  in  ('ni/ilnii  \.  I i<iri,.<  (IS(i9), 
1  < '.  r.  l.'i'.t,  bad  aii-eii  inidrr  a  deed,  and  not  nnder 
a  will,  the  eon^lruetion  ot  the  limitation  ol  tlie  eijiiiialde 
e.st4it<'  woidd  have  been  ditferent.  In  tliat  ea»e  a  te-tator 
devised  three  iVeebold  lioiisr'.-  to  trii'^tees  ill  tni»t,  a>  to  tlie 
{ir>t    tsvo    r>iil)ieet    to   a    life    iiitei(-t    to    lii^    widow)    'Mo 
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Art.  31.  convoy  and  assign"  ihe  Hrst  "to  liis  daufrhtor  E.,  her 
Para.  (1) (a),  ^^'if"^  in^^l  ussions  i'or  ever'"  ;  us  to  the  second,  in  siinihir 
terin.«<  to  liis  dauoliter  ( '.  ;  and  a.s  to  the  third,  "upon 
trust  to  apply  the  rents  i'or  tlie  advancement  and  benefit 
ot"  my  ^randdau^fliter  M.  until  she  attains  the  :\'^o  of 
21  years  ;  but  in  case  my  said  granddau^htt'r  should  die 
under  an;e,  then  I  devise  the  said  dwelling-house  to  my 
daughters  E.  and  ('.,  their  heirs  and  assigns,  as  tenants  in 
connnon "  : — Held,  that  M.  took  a  tee  sim])lc  in  tiic 
dwelling-house  subject  to  defeasance  in  the  eveni  ol'  luu- 
dying  under  t\vent3'-one. 

Here  the  iinj)lied  gift  of  the  fee  simple  was  hel|>ed  by 
the  gift  over,  which  could  not  take  effect  unless  M.  died 
before  attaining  twenty-one.  AVlicre  there  is  no  gift  over 
it  is  more  difficult  to  imply  an  absolute  gift  in  such  a  case. 
See  In  re  liedleifs  7rii,^fs  (1877),  25  W.  R.  521>. 

Paragraph  ( 1)  (b)  i. 

Principle.  "  I  think  the  true  rule  is  laid  down  in  the  old  case  of 

Doe  v.  Webb  (1808),  1  Taunt.  234,  that  in  order  to 
ascertain  whether  you  should  imply  cross  remainders,  you 
have  to  ascertain  whetiicr  the  testator  intended  tliat  tiie 
whole  estate  should  go  over  together.  If  you  once  get  to 
that  point,  that  he  intends  the  whole  estate  to  go  over 
together,  you  are  not  to  let  a  fraction  of  it  descend  to  the 
heir-at-law  in  the  meantime.  You  are  to  assiune  that 
what  is  to  go  over  together  being  the  entire  estate,  is  t(; 
remain  subject  to  the  prior  limitations  until  the  period 
when  it  is  to  go  over  arrives"  (;>(->■  Jessel,  M.li,,  in 
Maden  v.  Ta>/lor  (1876),  4.5  L.  J.  Ch.  .56i>,  at  p.  57;|). 

Illustration  In  Maden   V.    Taijlor,   kuj^i'ci,   a  testator  devised   a   fee 

simple  estate  in  trust  for  M.,  B.,  S.,  and  d.  for  their 
respective  lives  as  tenants  in  common,  and  on  the  death  of 
all  or  any  of  them,  then  as  to  the  part  of  her  or  them  so 
dying,  in  trust  for  all  aiid  every  the  child  and  children  of 
them    respectively    and    the    heirs   of   their    bodies  ;    and 


in  a  will. 


Chap.  I. — Gifts  Generally.  185 

it'  any  of  them  sliouKl  d'w  \vithout   It'avino-  issue  liviii;:,'  at      Art.  31. 
her  death,   then   in   trust   tor  the  survivors  and   survivor      y-xm.  (1) 
of  them  and  tlie  heirs  of  her  anil  their  hodies,  ami  if  all         C^)  '• 
except  one  sliould  die  without  k\ivin^-  hiwful  issue,  then 
in  trust  for  such  only  or  surviving  niece  and  the  heirs  of 
lier  l)ody.  and   in  case  of  a  total  failure  of  issue  of  them, 
then    in   trust    for    the    testator's    luMrs  : — Held,   that    Ijy 
imjtlieation    there    were    cross    remainders     hetween     the 
children  of  the  nieces.     And  see  //<  >v  Parker,  Sfej>/ie)u^oii  v. 
J'arlrr.  [UK)]]  1  Ch.  408. 

This  rule  lias  practicallv  no  ajipliration  to  deeds  when  Seldom 
1  7       1  11-  -111         1    !•  •        1        •  apijlicable 

tiiese  deeds  are  deahn;:.-  with  the  le;^al   tee  simple  since  no  to  deeds. 

intention,  however  evident,  unless  ex{)ressed  in  technical 

words,  can  carry   the  fee.      But,  as  hefore   pointed  out, 

technical  words  are  not  neces.^ary  to  convey  the  equitable 

fee.  and  .<o  are  not  necessary  to  create  cross  remainders  in 

it.     And  there  seems  no  reason  why  the  j)rincii)le  a]){)li(Ml 

in  wills  should   not  be  implied  in  deeds  dealing  with   the 

equitable    estate    or    to    life    estates   or   personalty   where 

technical  words  are  not  necessary.     As  a  fact  the  same 

rule  has  been  held  to  tipply  to  executory  trusts.     As  to 

life  estiites,  see  Ashleij  v.  Asldeij  (I83)i),  (>  Sim.  W')^.     In 

J>oe  (1.  riift  V.  Birlhead  (18411),  4  Ex.  Ill),  Pollock.  ( ".H., 

where  the  difiicultv  as  to  technical  words  was   "ot  ovei% 

aj)plied   the   >ec(jnd    rule   as   io  cross  remainders  (1))  ii.  to 

limitations  (jf  leo;al  realty  in  a  deed  precisely  as  it"  they  had 

l)eeii  in  a  will.      It  seems,  tlieridore,  wron^-  to  lav  it  down 

liroadiv,  as  is  done    in    1    Wm^.  Sauinl.    IStili.   ili;it    these 

rule-  a~   to   implied  ero~~  remaiiiilers  lia\ c   iio  applient idii 

to  deeds. 

pAltACU.M'll    (1  )  ( 1.)  ii. 

"  In  eoii-tnnn;i  will-,  not  wiih'^tiiiidiii;^  thai  the  dnetriiie  I'lin.iple. 
ha>    been    di-;ippro\ ed    of.    it    iini-t    now    he    iwken    a^  an 
<'>tabli>licd    ride    that    idauses    di>j)o>in;,f  <jf  the    -haie-   ol' 
jtersons   dyin;i    before   a    ;;iven    period    do    not,   without    a 
<dear  and  distinct  indication  <d    intention,  extend  to  -hare* 
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Art.  31.     uc'cruiiin    umlcr   such   clauses   {Bdnhm  v.   Harden   (18(5")), 

P;^i^(l)        ^**     ^'■-     *    ''•     ''•      '-'=      =""^     -     ''!»l''ll:»»     <»»      Wills.     4til     ('(]., 

(li)  ii-  pp.  710,  711),  The  word  '  shiire '  or  '  })()rti()ii '  will  not, 
]»'oj>r/'(>  rit/oir,  cany  an  accrued  share.  There  must  he  an 
enlarejno-  context  <;ivinii;  a  clear  indication  of  an  intention 
that  the  accrued  share  should  pass"  (pei'  Andukws.  J.,  in 
Siftt07i  V.  Sutton,  [1891]  30  I.  R.  251,  at  p.  2G()  :  and  see 
infra,  p.  187. 

"Where  distinct  le<iacies  are  given  with  survivorship. 
the  general  rule  is  that  the  clause  of  survivorship,  unless 
extended  by  particular  words,  attaches  only  to  the  original 
shares  and  does  not  affect  the  accruing  shares,  whicdi  there- 
fore become  vested  in  the  indivitluals  who  are  the  survivors 
for  the  time  being.  .  .  .  The  principal  exception  is, 
where  the  description  is,  not  of  separate  legacies,  but  of 
one  aggregate  fund,  which  the  testator  meant  should 
remain  an  aggregate  fund,  and  should  not  be  broken  into 
fragments,  if  some  of  the  persons,  to  whom  interests  in  it 
were  given,  happeniMl  to  die"  (/>er  Flumek,  M.K'.,  in 
Barker  v.  Lea  (182;i),  T.  k  R.  413,  at  p.  415). 

Illustrations  In  In  re  Allan,  Dow  v.  Cassaigne,  [1903]  1  C'h.  276 
in  a  Mill.  (cited  snjira,  p.  159),  a  testator  gave  his  residuary  estate 
in  trust  as  to  one-fourth  part  for  one  daughter  for  life, 
with  remainder  for  her  children  living  at  her  death,  and 
as  to  the  other  three-fourths  on  similar  trusts  for  his  three 
other  daughters  and  their  children  ;  and  he  declared  that 
if  anv  one  or  more  of  his  daughters  should  die  without 
leaving  issue,  their  .share  or  shares  "shall  fall  into  and 
become  part  of  my  residuary  estate  and  be  ludd  and  dis- 
posed of  on  the  same  trusts  as  are  hereinbefore  declared": 
— Held,  following  the  dictum  of  Plumer,  M.R.,  in 
Barker  v.  Lea,  .siij>ra,  that  the  testator's  evident  intention 
was  to  treat  the  whole  residuary  estate  as  an  aggregate 
fund,  and  that  the  accruer  clause  carried  l)oth  original  and 
accrued  shares. 
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In  Sutton  V.  Sutton.  [I^IH]  W  1.  U.  251  (on  appoal.  Art  31. 
[18U2]  if'icL,  p.  201),  a  married  woman  hy  deed  ap-  p.^^..^  j, 
pointed  certain  lands  held  in  trust  under  her  marriage  CO  ii- 
settlement,  to  Justin  one  portion,  to  John  another  ])ortion,  ^^^^  arising 
and  to  Jlathew  another  portion,  ^he  then  aitpomted 
the  rest  of  her  realty  to  Justin,  John  and  ]\Iath(>\v 
equally  as  tenants  in  common.  All  these  appointment> 
were  made  subject  to  the  proviso  that  should  any 
one  or  more  of  the  said  Justin,  John  or  ^Mathew  die 
without  leavini;  any  issue  ot"  his  or  their  body  or  bodies 
living  at  his  or  their  decease,  then  the  parts  ot"  the  land 
thereby  appointed  to  such  son  or  sons  so  dying  shoultl  go 
to  the  survivors  or  survivor  ot"  the  said  Justin,  John  and 
Mathew,  and  in  case  all  of  them  should  die  without  leaving 
issue  living  at  the  death  of  such  survivor,  then  the  part  or 
shares  of  the  said  lands  and  also  the  part  or  portions  of  the 
said  lands  which  should  come  to  the  survivors  or  survivor 
of  them  by  reason  of  the  decease  of  any  of  them,  the  said 
Justin,  John  and  Matliew  dying  without  leaving  issue 
living  at  his  decease,  should  go  and  belong  to  her 
daughters  Clare  and  <  'atherine  : — I/eld.  that  thrrc  were 
no  cross  remainders  in  the  accrued  shares. 

This  decision  was  not  arrived  at  unanimously  either  in  thf 
( 'ourt  of  Excheijuer  or  th(i  ( "ourt  of  Apjx'al.  x\n"I)1{K\\  s.  .1.. 
in  delivering  the  judgment  of  the  majority  in  the  former 
(oiM-t.  after  the  words  cited  above,  went  on  to  say  (at 
p.  2*><l)  :  "The  present  is  not  like  the  ease  ol"  a  money  lund 
with  an  olivious  intention  to  keep  it  as  an  aggregate  liind. 
It  i<  a  case  of  hinds,  expre-xly  divided  by  the  a|i|iointor 
into  r-eparate  portions  to  be  x-parately  jield  and  enjoyed  by 
her  sons,  and  not  ke|)t  together  ;is  an  aggregate  e>i:iie  ; 
and  further  it  ajtpears  to  me  to  lie  a  ease  in  which  the 
uppoint(jr  has  interpreted  Iki-  own  language,  and  shown 
hv  a  chiuse  subsecpient  to  that  on  which  the  (juer-titin 
arises  that  the  clause  in  (|Ue>tion  wa>  not  intemled  to  carry 
accrued  -hares,  which,  when  she  wished  to  pa--,  -he  did  -o 
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Art.  31.      hy  a(lilin<i;  express  words  to  the  verv  words  under  wliicli,  in 

„        ,,.      the  clause  in  (luestion,  tlie  defendant  contends  the  accrued 
rara.  (1)  ^    _ 

(b)  ii.         shares  passed  without  any  sucli  added  words."     ('f.  Doc  d. 
Clift  V.  Birkhe'ad  (1841))^,  4  Ex.  110. 

rAi:A(;KAi>ii  (2). 

(iifts  by  As  to  the  exce]ition  stated  in  para<i;ra]ih  (2),  it  is  l»ased 

necessary  ,  ...  •    ;     i         .    i        i -  i      ■       # , 

implication      *^'^  ^''*'  ^'oiisidcration  pointed   out    hy  Kkk  I'.WR'il.  .1..  m  /./- 

ni  wills.  iS/'rhu/jicld,    ('/tUDihcrl/ii    V.    Spriii(//i('l(/   .s'*/y//-a,  p.  1<S().      A 

gift  is  made  after  the  death  of  A.  to  B.,  who  would  take  the 
property  so  given  if  it  had  not  been  disjjosed  of  l)y  the  will. 
No  express  gift  is  made  of  the  })roperty  during  A.*s  life,  and 
therefore  prima  facie  it  is  undisposed  of.  But  if  treated  as 
undispo.sed  of  during  A.'s  life,  B.  takes  the  property,  not 
on  A.'s  death  as  the  testator  intended,  hut  immediately  on 
the  testator's  death.  This  renders  the  gift  on  A.'s  death 
meaningless,  and  as  presumably  the  testator  meant  some- 
thing by  it,  the  court  holds  that  he  must  have  meant  that 
the  property  should  go  to  A.  during  A.'s  life,  which  is  the 
only  possible  reading  of  the  will  which  could  make  effectual 
the  intention  of  the  testator  that  B.  should  have  the  property 
only  on  A."s  death. 

Now,  in  order  that  this  reasoning  may  a})})ly,  it  is  clear 
that  B.  must  be  the  person,  or  if  there  be  more  than  one 
person  who  would  take,  all  the  persons  and  nobody  but  the 
person  or  persons  who  would  take,  if  the  property  given 
were  undisposed  of  by  the  will.  Accordingl}-,  if  B.  be 
one  only  of  several  co-heirs,  where  the  gift  is  of  realty 
{Barnet  v.  Barnet  (1861),  29  Beav.  239  ;  Jn  re  WiUatls. 
Willatts  V.  Avflei/,  [1905]  1  Ch.  378  ;  reversed  on  another 
l)oint,  [1905]  2  Ch.  135).  or  not  the  sole  next  of  kin 
according  to  the  statute  where  the  gift  is  of  personalty 
(//i  re  Spriny field,  CItamherlin  v.  Springfield,  [1894] 
3  Ch.  603),  or  (although  the  heir  or  the  sole  next  of  kin) 
he  has  somebody  else  taking  with  him  (Jialjdi  v.  Carrie/.- 
(1879),  11  Ch.  b.  873),  the  rule  would  not  apply.  The 
rule  will  not  be  extended  by  the  court. 
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The   exception   in   the   secoml    ])art    of    the    rule    is    in      Art.  31. 

principle  the  same  as  the  doctrine  which  apphes  to  iiifts 

.  .  .  Para.  (2). 

both  hv  will  and  deed,  nanielv.  that  if  land  l)e  "iven  to  a  ...r.      ' 

'^  (xitt  over 

donee  "and  his  heirs  "'  with  a  limitation  over  in  tlefault  of  in  default 
"heirs"  to  some  one  who  might  he  an  heir  of  the  donee's,  sometimes 
thouf^h  he  could  not  be  the  heir  of  the  donee's  Ijody.  the  passes  estate 
donee  shall  take  not  a  fee  simple  but  a  fee  tail  (  ]\'el>l>  v. 
Ileavina  (1G17),  Cro.  Jae.  415  ;  Doe  d.  Littledale  v. 
Smeddle  (1818),  2  B.  &  Aid.  12t;  :  ///  re  Smith\<s  Estate 
(1891),  27  L.  R.  Ir.  121). 


tail. 


Art.  32. — Legacies  to  Executors. 

1.  When  a  legacy  not  of  a  residuary  nature  is  given 
to  an  executor,  the  presumption  is  that  it  is  given  to 
him  in  his  character  as  executor,  and  conditionally 
upon  his  accepting  the  office.  This  presumption  maj' 
be  rebutted  by  intrinsic  or  extrinsic  evidence  showing 
a  contrary  intention  on  the  part  of  the  testator. 

•1.  Where  the  residuary  estate  is  left  to  executors 
upon  trusts  declared  by  the  will  then,  in  so  far  as  such 
trusts  fail  or  do  not  exhaust  the  estate,  what  is  left 
undisposed  of  is  held  by  the  executors  as  trustees  for 
the  heir  or  next  of  kin,  or,  in  default  of  heirs  or  next 
of  kin,  for  the  Crown. 

3.  Where  residuary  personalty  is  not  Itfi  to  the 
executors  as  trustees,  but  is  undisposed  of  by  the  w  ill. 
the  executors,  in  the  absence  lA  any  intention  expressed 
or  implied  in  the  will  to  the  contrary,  hold  it  in  trust 
for  the  next  of  kin  of  the  testator,  but  if  there  be  no 
next  of  kin,  they   take   it  beneficially.     In   the  latter 
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Art.  32.  case,  it'  there  is  any  intention  expressed  or  iin[)lie(l  that 
the  executors  should  not  take  l)eneticially,  they  hold  tlie 
residuary  personalty  in  trust  for  the  Crown. 

l'AKA(iKAl'H   (1  ). 

"1  take  the  rule  to  he  eon-eetlv  stated  in  William^  oii 
.  Executors  (7th  ed.,  p.  12S1  )  :  'The  i)resuin]tti(jn  is,  that  a 
legacy  to  a  jierson  apiiointcd  <'xecutor  is  given  to  him  in 
that  character,  and  it  is  on  him  to  show  something  in  tin- 
natnre  of  the  legacy,  or  other  eireumstanees  arising  on  liic 
will,  to  rej)el  the  presumption. '  The  autluti-  says  '  arising 
on  the  will.'  hut  1  think  to  rehut  this,  as  well  as  any  other, 
presumption,  ]iarol  evidence  may  he  admitted  "  ( j>er 
Cotton,  L.-l..  in  /u  n-  A/i/ilrlnn,  liarlicr  V.  Trhh/i  (1<S<S5), 
•2i>  Ch.  1).  .sii;5.  at  \K  '^i''>> 

The  fact  that  the  legacy  precedes  the  ap]>ointment  as 
executor,  or  that  several  executors  are  given  legacies  vary- 
ing in  amount,  is  not  sufficient  to  rebut  the  jtresumiition 
(//t  re  A/>j>(('fon,  Jiarher  v.   Ti'hliif,  sHjira). 

It  mav.  liowever,  he  rehutted  if  another  motive  i> 
expressed  as  influencing  the  testator  in  making  the  gift 
(Bulb  V.  Yelverton  (1871),  13  Eq.  131),  and  it  does  not 
arise  if  the  gift  is  one  of  the  residue  or  of  a  share  of  the 
residue  {Christian  v.  Dererenx  (18-41),  12  8im.  2(14). 

Paragraph  (2j. 

At  all  times  when  personalty  was  bequeathed  to  executors 
as  trustees,  if  the  trusts  declared  failed  or  if  they  did  not 
exhaust  the  personalty  l)e(jueathed,  the  executoi's  were 
trustees  of  the  whole  or  tlie  residue  for  the  next  of  kin  : 
or,  if  there  were  no  next  of  kin,  for  the  Crown  as  Uona 
vacantia  {EUnwh  v.  Mapp  (1851),  3  H.  L.  Cas.  492  ; 
and  see  hi  re  Bond,  Panes  v.  Att.-Gen.,  [1901]  1  Ch.  15). 
But  in  the  case  of  realtv,  in  such  case  the  executors  were 
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trustees  tor  the  testator's  heir  at  law,  but  it'  there  were  no  Art.  32. 
heirs,  then  they  held  for  their  own  benefit  as  terre  tenants  p^^^.^  .o) 
(Co.v  v.  Farke)'  (1^5G),  22  Beav.  168).  Now  under  the 
Intestates  Estates  Act,  1884  (47  &  48  Vict.  c.  71),  in  the 
case  of  realty,  the  equitable  realty  undisposed  of  escheats 
to  the  Crown  (In  re  Wood,  Att.-Gen.  v.  Anderson,  [1896] 
2  Ch.  596). 

Paragraph  (3). 

The  rule  formerly  was  that  the  trustees  were  entitled  to 
hold  personalty  coming  to  them  <iua  executors  and  undis- 
posed of  by  the  will  for  their  own  benefit  against  both  the 
Crown  and  the  next  of  kin.  By  the  Executors  Act,  1830 
(11  Geo.  4  it  1  AVill.  4,  c.  40),  where  there  is  any  next  of 
kin  the  executors  are  now  to  hold  undisposed  of  personalty 
in  trust  for  such  next  of  kin,  but  in  the  absence  of  next  of 
kin  their  title  is  still  y-ood  aiiainst  the  Crown.  But  this 
rule  does  not  a[)j)ly  where  there  is  anything  to  the  contrary 
in  the  will  (  WiUiams  v.  Arkle  (1875),  L.  R.  7  H.  L.  606). 
The  most  usual  example  of  a  provision  to  the  contrary  is 
where  by  a  previous  clause  of  the  will  a  legacy  is  expressly 
given  to  the  executor  {Fenton  v.  Nevin,  [1893]  31  1.  Iv. 
478).  It  has  been  held  that  the  Executors  Act,  1830, 
applies  to  express  gifts  of  residue  to  executors  {Lore  v. 
Gaze  (1845),  8  Beav.  472).  but  this  seems  incoii-istent 
with  Williams  v.  Arkle,  sujira.  And  in  any  case  the 
executor  is  not  an  express  trustee,  and  so  claims  by  the 
next  of  kin  will  be  barreil  utter  twelve  years  ( /\<'  Lac'i, 
lioi/dl  (ji-iwrid  I keatrical  I'liml  As.^ocidfio/i  v.  A'l/dd.  [1899] 
2  ('\i.  149;. 


AltT.  33. — Gifts  of  Income  of  Residuary  J'rrsondl/i/. 

in  the  absence  of  anything  io  the  contrary  in  ihi- 
will,  the  donee  of  a  life  or  other  limited  interest  in  the 
income  of  the  residue  of  a  testator's  personal  estate  is 
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Art.  33.  in  so  far  as  such  estate  consists  of  wasting  or  rever- 
sionary interests  or  unauthorised  securities,  entitled, 
not  to  the  actual  income  of  such  interests,  but  to  the 
income  which  such  interests  would  produce  if  they  were 
at  the  testator's  death  sold  and  the  proceeds  invested 
in  trust  securities. 

Autliorities.  "  So   t'lir  as    1    am   aware,  the    rule  in  lloicc  \ .  Karl  of 

Dartmouth  has  nvvov  been  ajiiilicil  except  to  a  disposition 
by  will  of  residuary  personal  estate  given  as  one  fund  to 
be  onjoyeil  by  several  persons  in  succession.  The  court 
assumes  an  intention  that  the  legatees  should  enjoy  the 
same  thing  in  succession,  and,  as  the  only  mode  of  giving 
effect  to  such  intention,  it  directs  the  sale  of  such  parts  of 
the  residuary  estate  as  are  of  a  wasting  or  reversionary  or 
unauthorised  character.  See  PickerliKi  v.  rickering 
(18:VJ),  4  My.  &  Cr.  289,  at  p.  298,  and  Mardonald  v. 
Irvine  (1878),  8  ('h.  D.  101.  at  p.  112.  But  the  rule 
does  not  apply  to  any  bequest  which  is  specific  as  distin- 
guished from  residuary"  ( /)6'7' Cozens-Haudy,  J.,  in  ///  re 
Van  Stranbenzee,  Boustead  v.  Cooper,  [1901]  2  Ch.  779, 
at  p.  782). 

The  rule  stated  in  the  article  is  called  the  rule  in  Howe  v. 
Dartmont/i  from  the  leading  case  in  which  it  was  first 
fully  enunciated.  In  Howe  v.  Earl  of  J fartmoidh  (1802), 
7  Ves.  137,  the  Earl  of  Strafford  left  all  his  personal  and 
real  estate  to  his  wife  for  life  and  then  to  his  sister  for  life 
with  absolute  gifts  over.  The  personal  estate  consisted 
among  other  things  of  Bank  stock  and  long  and  short 
annuities.  The  executors  did  not  sell  this  stock  or  these 
annuities  : — Held,  by  Lord  Eldon,  C,  that  the  Bank 
stock  not  being — at  the  time  of  the  decision — a  proper 
trust  security  and  the  annuities  being  wasting  securities,  it 
was  the  dutv  of  the  executors  to  sell  them  and  invest  the 
proceeds  in  Government  securities,  and,  as  between  the  life 
tenants  and  the  remainderman,  thev   must  be  treated  as 
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sold  from  the  timo  the  executors  should  h;ive  sold  them.      Art.  33. 
This   rule   applies  even    when    the  sale   is   properly  post- 
poned under  a  power  to  do  so  (7/*   /v  Cluu/tor,  Cluijjtor  v. 

Horn,  [1905]  1  rh.  2;5:n. 

The  interest  now  allowed  in  sueh  eases  is  three  percent. 
{In  re  Woods,  Gahell'ml  v.  Woods,  [1904]  2  Ch.  4).  For 
mode  ot"  calculating  the  value  of  ^vastino•  and  reversionary 
interests,  see  Underhill  on  Trusts,  [)p.  187  et  seq.  ;  Strahan's 
Equity,  pp.  104  it  .•<eij. 


Akt.  34. — Substituted  and  Ciintnlative  Legacies. 

(1)  Where  two  legacies  of  the  same  amount  are 
given  by  the  same  instrument  to  the  same  j)erson  the 
second  legacy  will  be  presumed  to  be  merely  a  repetition 
of  the  first. 

(2)  Where  two  legacies  of  the  same  amount  are 
given  by  different  instruments  to  the  same  person, 
then  prima  facie  the  second  legacy  is  in  addition  to  the 
first,  unless  the  two  legacies  are  not  merely  of  the 
same  amount,  but  expressed  to  be  given  for  the  same 
motive,  in  which  case  the  second  legacy  will  be 
presumed  to  be  a  repetition  only  of  the  first. 

(3)  A  repeated  or  additional  legacy  is  i^rimn  facie 
given  subject  to  the  same  conditions  as  the  first  legacy. 

rAKA(il<AI'H  ( 1  ). 

Thus  in    tiiirlli    V.   Mri/rirl     (ITTHj,     1     V>l\>.    < '.    <  ".    'MK  :i  lllustiatimis. 
will  eorjtaincd  tlw'  two  iuUowing  gilts  :   "  I    give  to 
£1,000  old  South-sea  Jinniiitii--.  t(»    lie  t  ranslcrn'd  into  her 
own  name."  and  again  toward-  tin'i-nd  ol  tin'  will  '"1  give 
to  i!l, Otto  old   Soutli--<a  annuities  as  al'oic-ai<r'  : 

//lid.  tjiat  iIh'  legatee  took  onl\    one  |e;^ae\  .       In  the  >aine 
will   ilie   roidiie  was  lelt  e(pi.dl\  among  the  lotalor's  six 
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Art.  34.      <j;r;iii(k'liil(lr<'ii    iioni/'/nt/ini.        In    iiainin;;'    tliciii,    iKtw'vcr, 

I'u-i   (I)       *"^''    ^'^''1''    (Ann)    was    inciitioiicd     twice,    while     another 

(Elizabeth)  was  omitted:      Ihld,  thai    Ann   took  oiilv  one 

share  and  Eli/.ahetli  also  took  one.      And  see  Greenwood  w 

Greenwood  (  ITTli).  1    P)ro.  ('.('.."?()  n. 

If  tlio  loearies  are  une(|ual  (Adnaoi  v.  Cole  (\>>i'.]), 
(>  IVav.  .'{rj.'i).  or  one  is  specific  or  j)ecnniarv  and  the  other 
residnar\'  {  Kirkpat rtrk  v.  Ilcdford  (IST'S),  4  App.  ('as. 
yti),  or  it'  there  aj)pears  to  be  any  such  intention  (  Ihirkin- 
sJiaw  V.  JJod</('  (l«7-4),  22  W.  li.  4«4),  the  le<^atee  takes 
both  gifts. 

In  the  last  case  a  testator  directed  his  trustees  to  convert 
his  {)ersonal  estate  and  stand  possessed  of  the  proceeds  on 
certiiin  trusts,  among  others  "  on  trust  to  pay  £2, 000  to 
each  of  his  sons  who  should  attain  twenty-one  '"  and  ''on 
further  trust  to  set  aj)art  and  pay  over  the  sum  of  £2,000 
to  eacli  of  his  sons  on  their  respectively  attaining  twenty- 
one."  He  also  directed  his  trustees  to  divide  the  i-esidue 
"after  full  payment  and  setting  aside  of  the  sums  directed 
to  be  ])aid  ajid  set  aside  "  : — Held,  that  the  rule  as  to 
ddulile  gifts  in  the  same  instrument  did  not  I'jiply. 

Paragraph  (2). 

Autliority.  The    general    rule     is    that    gifts   of    the    same    sum   to 

the  same  person  for  the  same  cause,  "  are  to  be  con- 
strued as  substitutionary  and  not  cumuhitive. 
It  is  verv  dithcult,  to  my  mind,  to  apply  that  rule.  I  do 
not  know  exactly  what  is  meant  by  the  expression  '  the 
same  cause.'  as  used  in  the  rule.  When  a  man  leaves  a 
legacy  to  a  child,  it  is  because  he  is  a  child  :  if  he  leaves  a 
legacy  to  a  friend,  it  is  because  he  is  a  friend  that  he  gi^'es 
it.  Perhaps  the  same  might  l)e  said  of  every  case  of 
testamentary  bounty,  excejit  the  giving  a  certain  sum  to 
an  executor  for  his  trouble  "  (  per  James,  L.J..  in  Wilson  v. 
O'Leary  (1872),  7  Ch.  448,  at  p.  454). 

Illustrations.       In  that  case    a  testator    by   one    codicil    gave  certain 
pecuniary  legacies  to  certain  persons  whom  he  described 
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as  friends  and  a  year's  \vao;es  to  each  servant.  Bv  a  Art.  34. 
second  codicil  he  ijave  legacies  to  all  the  persons  Pa^^2) 
mentioned  in  the  first  save  one,  and  also  to  a  |)erson  not 
mentioned  in  the  first,  and  also  a  year's  wages  to  each  of 
his  servants.  All  the  legacies  were  of  the  same  amount 
excej.t  in  three  cases  where  the  amount  given  was 
smaller  : — Held,  that  the  legacies  wore  not  substituted, 
but  cumulative.  And  see  Mayne  v.  Woodward,  [1893] 
31  I.  1{.  1.51  :  StvoiHj  v.  liKiram  (183:5),  tJ  Sim.  197. 

The  rule  that  legacies  given  by  different  instruments  are 
cumulative  is  more  often  excluded  l)y  implied  intention 
than  l)y  the  proviso  stated  in  the  article.  Often  it  is  clear 
that  a  codicil  is  intended  to  be  in  substitution  for  part  of 
the  will  {Tuckey  v.  Henderson  (18G2),  33  Beav.  171),  or 
is  explanatory  of  the  will  {Fraser  v.  Byng  (1829),  1  R.  & 
M.  90),  or  is  a  mere  repetition  of  part  of  the  will  or  of  a 
preceding  codicil  {W/iyte  v.  Whyte  (1873),  17  Eq.  50),  in 
all  of  which  cases  the  second  legacy  is  construed  to  be  in 
substitution  of  the  earlier  one. 

Paragraph  (3). 

'"  When  the  thing  betpieathed  by  the  codicil  is  given  as  Auihoiity. 
a  mere  substitution  for  that  which  is  beciueathed  1)V  the 
will,  it  is  to  b(*  taken  with  all  its  accidents.  Therefore, 
the  legacy  duty  on  the  annuity  given  by  the  codicil,  must 
be  paid  out  of  the  testator's  residuary  estate  "  ( iwv  Shad- 
well,  V.-C,  in  Earl  nf  Shaft eshm-y  v.  /htlc  of'  Marl- 
hannuih  (1835),  7  Sim.  237,  at  p.  238). 

Fn  that  case  a  testator  liy  lii>  will  had  given  an  aiimiilx  lUustiiUions. 
to  his  grandscjii  :iiid  dirt'ctcd  bis  executors  to  |i,i\  ihc 
h'gacy  duty  on  all  the  legacies  and  annuities  gi\('n  bv  his 
will.  l>y  a  codicil  be  gave  an  aniuiitv  to  lii>  grandxui  in 
lieu  of  that  given  b\-  lii-  will  :  11,1,1,  ibat  it  was  ^^iven 
free  from  legacy  duty.  And  ->•>•  I,,  ,;■  /inddinatan,  lUul- 
dinafoi,  V.  Clairat  (1M^4).  25  <  b.  | ).  d.s.')  ;  //,  /ienyon, 
liei,y„„    V.    (irieve   (1881),    51      L.    T.     Ih;;     I!,      Colyer, 

I.  '2 
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Art.  34.      MUllkin    v.    SmU',,,,!    (IS.SC),    f,.',    L.    T.    WU  \     and     (;/'. 
I'ara.  (3)       ^tvoii<i  v.  Imiraui  (  1  ^!."5l{ ),  (I  Sim.  I'.lj.  wlicrc  the  conditions 

wiTc      made     a|i]di('al)l«'     to     the      lc;j,aei('s     "  licrcinaftcr 

ilivon."' 


Art.  35. — Priority  of  Legacies. 

General  legacies  are  prima  facie  payable  2)ari  imssu 
out  of  the  testator's  personalty,  and  nothing  will  give 
any  of  them  priority  over  the  others  except  an  express 
direction  in  the  will  that  they  shall  be  paid  in  priority 
to  the  others,  or  an  implied  postponement  of  the  others 
by  a  direction  which  in  effect  makes  them  payable  out 
of  the  residuary  estate. 

"It  is  a  woll-establislicd  rule  that  a  mere  (lii\'ftioii  to 
})ay  a  legacy  inmiodiatcly,  or  witliiii  one  moiitli.  or  ^vit]lin 
three  months  after  a  testator's  decease,  is  no  evidence  of 
an  intention  on  the  ])art  of  the  testator  to  <»ive  priority  to 
that  jiarticular  le^^acy  in  case  of  a  deficiency  in  the  estate, 
because  it  is  presumed  that  the  testator  intended  all  the 
legacies  to  be  paid  in  lull  when  he  gave  them  "  (per 
ChiTTY,  J.,  in  In  re  Schiceders  Estate,  Oj'jx'n/irlin  v. 
ScJmeder,  [1891]  3  ("h.  44.  at  p.  45). 

In  the  same  way  such  expressions  as  ''  in  the  first 
place,'"  ■•  in  the  second  place,"'  etc.,  do  not  affect  the 
priority  of  the  legacies  {In  re  Hardy,  Welh  v.  JJoncick 
(1881),  1  7  ( 'h.  D.  798). 

But  where  there  is  a  gift  of  certain  legacies  which 
are  charged  upon  the  whole  personalty,  and  afterwards 
legacies  are  given  out  of  the  remainder  ol'  the  iiersonaitv, 
the  first  given  legacies  have  priority.  See  J/i  re  IJardj, 
Wells  V.  I3orwick,  supra  ;  In  re  Smith,  Smith  v.  Smith, 
[1899]  1  (,'h.  365. 


(  1^'  ) 
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Art.  36. — Gifts  of  Corpus  icitJwut  Words  of 
Limitation. 

(1)  A  grant  of  the  legal  estate  in  realty  without  apt 
words  of  limitation  passes  only  an  estate  for  the  life 
of  the  grantee  except  the  grantee  is — 

(a)  The  Sovereign ; 

(b)  A  corporation  aggregate  more  than  one  of  whose 

members  is  competent  to  take  ; 

(c)  The   "heirs"  or  the  "heirs  of  the  body"  of  any 

person  taking  as  purchasers. 

Or  except  the  grant  is — 

(d)  By  way  of  release  as  between  coparceners  or  joint 

tenants  in  fee  or  reversioner  in  fee  and  tenant, 
or  is  of  an  incorporeal  liorcditanicnt  to  the 
tenant  in  fet;  of  the  land  ; 

(e)  ]>y  way  ui  partiticjn  ijetween  coparceners; 

in  all  of  which  cases  the  fee  (jr  fee  tail,  as  the  case  may 
be,  passes  without  words  of  limitation. 

{'!)  A  grant  of  tiie  equitablr  eslale  in  realty  arising 
under  an  express  trust  witbout  apt  words  of  limitation 
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Art.  36.  passes  primil  facie  an  estate  for  life  merely.  ]kit  if  it 
appears  from  the  whole  deed  that  it  was  the  grantor's 
intention  to  pass  a  fee  tail,  or  the  fee  simple,  that 
estate  will  pass. 

(3)  A  devise  of  realty  without  apt  or  any  words  of 
limitation,  passes  all  the  estate  the  testator  had 
power  to  devise  in  such  realty,  unless  a  contrary 
intention  appears  by  the  will. 

A\ithorities.  "  For  it'  a  man  would    j)nr(']ias('   lands  oi-   lici-cditanicnts 

in  tec  simple  it  behoveth  liini  to  have  these  uords  in  his 
])urchase  :  To  have  and  to  hold  to  liini  and  to  his  heirs  : 
for  these  words  (his  heirs)  make  the  estate  of  inheritance. 
For  it' a  man  purchase  lands  l)y  these  words:  To  have  and 
to  hold  to  him  for  ever  ;  or  by  these  words  :  To  have  and 
to  hold  to  him  and  his  assigns  for  ever  :  in  these  two 
cases  he  hath  but  an  estate  for  term  of  life,  for  that 
there  lack  these  words  fhis  heirs),  wliieli  words  only 
make  an  inheritance  in  all  feoffments  and  lirants "' 
(Lift.,  s.  1.) 

"  AVliere  an  intention  to  confer  moi'e  tlian  a  life  estate 
is  not  expressed  or  sufficiently  shown  u})on  the  face  of  the 
instrument,  then,  in  a  deed,  a  simple  trust  of  real  estate 
for  A.  without  any  mention  of  the  heirs,  does  not  give  more 
than  a  life  estate.  No  case,  however,  has  been  cited 
where  such  a  limitation  of  a  trust  has  not  been  held  to 
confer  the  et|uitable  fee  where  the  intention  to  do  so  was 
expressed  or  sufficiently  shown  u])on  the  face  of  the 
instrument"  (per  JoYCK,  >).,  in  J n  re  7'riiir/ham's  7'ruds, 
Trhnjham  v.  GreenhUL  [lt>04]   2  Ch.  4.S7,  at  p.  4114). 

"(1)  In  a  deed  it  shall  he  sufficient  in  the  limitation  of 
an  estate  in  fee  sinn)le,  to  use  the  woids  in  I'ce  simple, 
without  the  word  heirs:  ;md  in  tlie  lindtation  of  an  estate 
in  tail,  to  use  the  words  in  tail  without  the  words  heirs  of 
the  bodv:  and  in  the  limitation  of  an  otatc  in  tail  male  or 
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in  tail  female,  to  use  the  words  in  tail  male,  or  in  tail  fi'male,      Art.  36. 
as   the  case  requires,  without   the  words  heirs  male  ot"  the 
body,  or  heirs  female  of  the  body. 

"  (2)  This  section  applies  only  to  deeds  executed  after 
the  connnencement  of  this  Act  "  (Conveyancing-  and  Law 
of  Property  Act,  1881  (44  .t  4.5  Vict.  c.  41),  s.  51). 

"  Where  any  real  estate  shall  be  devised  to  any  person 
without  any  words  of  limitation,  such  devise  shall  be  con- 
strued to  j)ass  the  fee  simple,  or  other  the  whole  estate  or 
interest  whidi  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  contrarv  intention  shall 
appear  by  the  will*'  (Wills  Act,  1^'M  (^i  Vict.  c.  20), 
.s.  28). 

As  to  the  old  law  before  the  Wills  Act,  see  /////  v. 
Broin,,  [1894]  A.  C.  125. 

With  regard  to  the  operation  of  the  general  rule  stated  Kxplauation 
in  the  article,  this  point  is  to  be  noticed  :  The  grant  or 
devise  of  the  rents  and  profits  of  land  is  the  same  as  the 
grant  or  devise  of  the  land  itself;  and  accordingly,  the 
grant  of  these,  to  carry  more  than  a  life  interest,  must 
have  apt  words  ol"  limitation  to  pass  a  greater  estate, 
while  a  devise  of  them,  if  without  words  of  limitation,  will 
carry  the  fee.  See  in/nt,  p.  200.  As  to  a  devise  of 
the  orcupatioii  of  realty  without  words  of  liniiratioii,  see 
Coininl  V.  Larhinnn  {  \><X>>)^  (lO  L.  T.  1. 

l'AHA(iJ{Al'H    (  1  ). 

As  to   the  exceptions  set  out    in    the    tirst    part   of  the  Kxceptions. 
article  : 

(a)  A  grant  to  th«-  sovereign  of  Ireelutld  lands  will  carry  Suvercign. 
the  fee,  though  no  words  of  limitation  are  used, 
at  .iMV  rate  it  the  deed  of  grant  be  enrolled.  "If 
a  man  give  land>  to  the  king  bv  deede  inrolled, 
a  fee  simph;  doth  passe  without  these  words 
(successor.**  or  heires/'  (("o.  Lilt.  It  b). 
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Art.  36.  (b)  The  same'  is  tlic  case  with  a  c-oi'iioration  aggretrate, 

Para~Tl)  where  more  than  one  inenihcr  can  take:  "It"  a 

Corporation  t'eotiinont  or   orant  I)e  made  Ijy  deed  to  a  mayor 

aggregate.  jiu,}  eommoiialtie  or  any  other  corporation  aoor^- 

gate  of  manie  ])ersons  ca})al)le,  they  have  a  tee 

simple    without    tlie    word    (successors) "    (C'o. 

Litt.  9  b).    Where  only  one  member  of  the  corj)0- 

ration  onlv  can   take,   it    seems  the   words   ''  and 

successors  "'  must  be  added  (1  Hull.  Abr.  K\2). 

It  is  to  be  rememlx'red  in  this  connection,  that 
the  apt  words  of  limitation  of  a  fee  to  a  corpora- 
tion i>ol(\  are  to  the  re])resentative  for  the  time 
being  of  the  corporation,  and  '"his  successors," 
and  that  s.  51  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  permits  tlie  suljstitution  of 
•'  in  fee  simple "  for  *"  and  his  heirs  "  merely. 
The  consequence  seems  to  l)e,  th:it  it  is  still 
necessary  to  convey  to  a  corporation  sole  and 
"  his  successors."  If  the  limitation  be  to  the 
corporation  sole  "  in  fee  simple,"  the  effect  would 
seem  to  be  the  same  as  a  limitation  l)efore  the 
Act  to  the  corporation  and  his  heirs  would  have 
been,  namely,  to  vest  a  life  estate  in  x\w  j)erson 
representing  the  corporation  for  the  time  Iteing. 
See  Co.  Litt.  94  1);  sed  (pin  re:  see  Key  and  El])hin- 
stone's  Conveyancing,  .^th  ed..  at  p.  39)^.  where  it 
is  said  that  the  effect  is  to  vest  the  fee  in  him. 

"  Heirs"  and       (c)  A  grant  to  the  "  heirs  "  or  "  the  heirs  of  the  body  " 

"  heirs  of  the  ,  ,      ;  i 

body."  !is   purchasers  conveys  to  the  person  or  persons 

answering  that  description  at  the  death  of  the 

person  whose  heirs  or  heirs  of   the   l)ody  he  or 

they  is  or  are,  a  fee  simple  or  a  fee  tail,  though 

no  words  of  inheritance  are  added  to  the  descrij)- 

tion   of  "heirs"  or  "heirs  of  the  l)ody.'"     The 

addition,  however,  of   words   of   inlieritance    to 

these  descriptions    is  often  of  great  imj»ortance 

in    determining    wh<'ther    or    not    the    persons 

answering  the  description  take  as  purchasers. 
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See  the  Inheritance  Act,  1833  (3  &  4  Will.  4,  c.  106),     Art.  36. 
s.  3,  as  to  the  character  in  which  the  heir  takes  in  the  case     p^^j.^  (i), 
of  devises  to   testator's   heirs,  and  in  what  character  the 
settlor   takes    when    the    ultimate    remainder    nnder    the 
settlement  is  reserved   to   him  and   his  heirs  or   '"to  his 
ricrht  heirs"  (Owen  v.  Gihhons,  [1902]  1  (1i.  (')36). 

It  should  perhaps  be  noted  that  when  the  grant  is  to 
the  heirs  or  heirs  of  the  body  of  a  livino;  person  other  than 
the  grantor,  the  estate  granted  is  a  contingent  remainder 
or  executory  devise  or  use  ;  but  when  to  the  heirs  of  the 
grantor  himself,  the  estate  is  a  vested  estate  in  the  grantor 
himself,  the  heirs  taking  nothing  under  the  grant.  "  If  a 
man  make  a  gift  in  taile,  or  a  lease  for  life,  the  remainder 
to  his  own  right  heires.  the  remainder  is  void,  and  he  iiatli 
the  reversion  in  liini  :  for  the  ancestor  during  his  life 
beareth  in  his  body  (in  judgment  of  law)  all  his  heires, 
and  therefore  it  is  truly  said  that  lucres  est  j.>ars 
antecessoris  "  (Co.  Litt.  22  b). 

And  it  should  further  be  noted  that  the  words  "heirs"  "Heir 'not 
1     ■  /•111"-  1  ill-  !•       1    M  withiu 

or  "  heirs  or  tiie  body     m  order  to  pass  tlie  tee  or  lee  tail  exception. 

must  be  in  the  ])lural.     A  grant  to  the  "heir"  of  A.  will 

carry   merely  a   life   estate.     See  per   LiNDLEY,   L.d.,    in 

Evans  V.  Evans,  [1892]  2  Ch.  173,  at  p.  184.     (Why  the 

Lord  Justice  refers  there  to  the  fact  that  the  deed  before 

the  court  was  executed  in  1854  as  a  reason  for  the  doctrine 

he  lays  down  is  hard  to  say.  as  the  doctrine  seems  ecjually 

a[)plical>le   if  the  deed    had  Ijeeii   executed  the  day  before 

his  decision.)      Wlwre.  however,  the  words    are   *' lieir  or 

heirs"   a    i'ee  simple  \v(juld   jiass  (/>(<////  v.   '/'(H/lin-  (1(!14). 

2  Roll.  2r,:\). 

Section  .">1  of  th«'  ( 'onveyaneing  and  Law  ot  rroperty 
Act,  18^<1  (l-J  it  4.'»  \'iet.  e.  41),  merely  jierniii-  ilie  -nb- 
htitution  of  '"in  lee  >ini|ile'"  lui-  •' heii>."'  and  "in  tail."' 
etc.,  for  "heirs  of  the  bodv.  cic.  [n  no  other  res|»eet 
does  it  relax  the  severitv  ol  the  cuininon  law  rnle.  rhii<. 
in  //-  /v  /j/ull  ,n„l  Mll.-hrll  ,li„l  liiillr,'.-^  <\,„lr,trl,  \  JiMIl  ) 
1    <   li.  '.'I.'».  in   a    reeuii\cvanee  of   tin-  legal  e>tafe  in  ieall\ 
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Art.  36.       hy  iii(HM;^;i;^('('S   to    tlic    iii()rl;;;i;^()i\  the    l;mil  \v;is  coincNcd 
Piiia   (1)      ^^'  '''*^'  niort^a^or  "in  tec""  (^vitIl()^lI    "' >iiii|ilc  "" )  :      IlihL 
tliat  a  lite  estate  only  passed  to  tlie  luort^^a^^oi'. 

Releases.  The    rule    as  to    exce|itioiis   (d)  and   (e)    is   thus  stated  : 

\\  (ird-  ot"  inheritance  ai'e  not  necessary  to  |)a>s  thi'  fee  in 
•■certain      i-elea<es     and     tliat      thrcM'     manner     ol'     wines: 

1.  \\  lien  an  estate  of  inlu'ritance  passeth  and  continiieth  ; 
as  il'  there  lie  three  co-pureenei'S  or  jovntenants,  and  one 
of  them  release  to  the  other  two,  or  to  one  of  them 
oenerallv  without  this  word  (heirs)  by  TjittletonV  own 
0})inion    they  have   a   lee  sim])le   as    ap[)earetii    hcic;ifter. 

2.  By  release  when  an  estate  of  inheritance  passeth  and 
continueth  not,  but  is  extinfi;uishetl  :  as  where  the  lord 
releaseth  to  the  tenant  or  the  grantee  of  a  i-ent,  etc., 
release  to  the  tenant  of  the  land  ;^"enerall\'  all  lii>  ri;j,ht, 
etc.,  her(d)v  the  seieiiiory  rent,  etc.,  are  extin;j;nislied  for 
ever,  without  these  words  (heirs).  d.  When  a  bare 
right  is  released,  as  when  the  disseisee  r(dease  to  the 
disseisor  all  his  right,  he  need  not  (saith  onr  author  in 
another  ])lace)  speak  of  his  heires  "  ((Jo.  Jjitt.  'J  b  ;  and 
see  //'/(/.  for  other  instances  where  the  fee  might  pass 
without  words  of  inheritance,  which  are  now  either 
obsolete,  such  as  fines  i^iir  coiin.satKr  de  droit,  etc.,  or  which 
do  not  come  within  the  scope  of  this  work,  as  grants  of 
peerages). 

Pakaguaph   (2). 

The  wh()l(^  subject  of  the  limitation  of  equitable  estates 
in  realty  arising  under  express  trusts  was  considered 
recently  Viith  great  care  in  In  re  Tringhani'ti  Trusts^ 
Trlngliam  v.  Greenliill,  [1904]  2  Ch.  487  and  In  re  Irwin, 
Irwin  V.  Farkes,  [1904]  2  Ch.  752.  The  result  of  these 
two  cases  is  set  down  in  paragraph  (2).  In  the  first  copy- 
holds were  surrendered  to  trustees  and  their  heirs  in  trust 
for  A.  for  life,  then  for  A.'s  husband  for  life,  then  o\\  death 
of  the  survivor  for  the  children  of  the  marriaiie  as  tenants 
in  common  and   in  del'ault  of  children  for  such  uses  as  A. 
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might  declare,  with  reinaimler  to  the  right  heirs  of  A. : —  Art.  36. 
Held,  that  the  cliildren  of  the  nuirriage  were  tenants  in  ParaTi-M 
common  in  fee  simple. 

In  In  re  Irwin,  Iricni  v.  J\irle.<,  .oiio'a,  on  the  other  hand, 
the  equitable  owner  in  fee  siinjilc  hv  a  |)Ost-nuj)ti:d  settle- 
ment wliicli  recited  tliat  the  settlor  was  absolutely  entitled 
to  freehold  hereditaments'"  which  said  freidiold  ])ro])ertv  '' 
he  was  desirous  of  settling  for  the  IxMicHt  of  his  wife  and 
children.  It  was  then  witnessed  that  in  j)iu-suance  of  such 
desire,  he  assigned  "  the  said  freehold  hereditaments"  to  the 
trustees  (without  the  word  "heirs")  upon  trust  for  sale  and 
investment  and  to  pay  the  income  to  his  wife  for  life,  then 
to  himself  for  life,  and  then  for  their  children.  The  deed 
contained  a  power  to  appoint  new  trustees  : — Held,  that 
there  passed  to  the  trustees  only  an  estate  for  the  life  of 
the  trustees  namtMl  in  the  deed  and  the  survivors  of  them. 

PAKACiKAPH    (3). 

The  rule  as  to  devises  a})plies  to  all  cor|)oreal  heredita- 
ments subsisting  l)efore  the  will  but  not  to  those  created 
by  the  will  itself.  Thus,  if  a  testator  owns,  amongst 
other  things,  a  rentcharge  in  fee  sim})le  issuing  out  of 
Whiteacre,  a  devise  of  this  rentcharge  without  words  of 
inheritance,  will  pass  the  fee  in  the  rent  ;  but  if  he  owns 
Whiteacre  in  fee  >iinpli'  and  bv  bis  will  charges  White- 
acre  with  a  c(;rtain  rent  or  annuity  in  favour  of  a  devisee, 
and  uses  no  W(jnl>  of  limitation,  tlif  devisee  will  take 
meri-iv  a  n-nt  or  anniiitx'  i'or  lile  (  .\'i(/iol.<  v.  Ihiickex 
(\Kt.\].  ]<i  ibire.  '.'A-1  :  In  f/ic  Kddte  of  Forsli-r  (  1  SStt ), 
•1\\  L.  K.  Ir.  2t;:t).  Tile  Wills  Act  has  not  altered  tlic  law 
with  regard  to  annuities  and  such  like  ineorpoical  heredita- 
ments created  bv  the  will  its<'ll'.  whieh  now,  as  before  the 
Aet.  are  >uliieet  to  the  rule  >tatei|  in  file  next  article. 

A-  an  e\aiii|i|e  df  a  coiitiaiv  inleiilion  witliin  -.  'IX  of 
the  WilU  A<-t,  Cnnnjx'  v.  Cni,nj>r,  [i'.tOO]  A.  < '.  127,  is 
in  |»oint.  There  a  te-tafor  lell  lii>  fee>  simple  t()  liiislecs 
in    trn-t    t<j    pav    the    rent-     lo    S.     .M..    luii     in    ca-e    he        « 
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Art.  36.  ciicuiiilM'rcil  the  lands  oi-  rents  tVoiii  that  time  tlic  testator 
revoked  the  oit't  ot"  rents  "from  S.  }>[,  iiiul  from  his  heirs 
mide,"  oi-  sliouhl  S.  i\I.  not  forfeit  the  same  and  "die 
witliout  mah*  issne  him  survi\  in;j;,"  he  bequeathed  the  rents 
and  estates  to  K.  M.  and  liis  issue  niah-  in  tail  male: — 
IIi'hL  tliat  S.  M.  took  an  estate  in  tail  male. 


Art.  37. — Bequests  of  Annuities  irifJtout  Words 
of  Limitation. 

A  bequest  or  devise,  without  words  of  liiuitatiou,  of 
an  annuity  or  rentcharge  created  by  the  will  itself, 
passes  merely  an  annuity  or  rentcharge  for  the  life  of 
the  donee  unless  a  different  intention  appears  from 
the  will. 

Authorities.  "An  annuity  may  be  perpetual,  or  for  life,  or  for  any 
period  of  years  ;  but  in  the  ordinary  acceptation  of  the 
term  used,  if  it  should  be  said  that  a  testator  had  left 
another  an  annuity  of  £100  per  annum,  no  doubt  would 
occur  of  the  gift  being  an  annuity  for  the  life  of  the 
donee.  It  is  the  gift  of  an  annual  sum  of  £100  ;  that  is 
of  as  many  sums  of  £100  as  the  donee  shall  live  years  " 
(per  Lord  Cottenham,  C,  in  Blewitt  v.  Roberts  (1841), 
Cr.  &  Ph.  274,  at  p.  280). 

"  I  will  read  from  the  decision  of  Mr.  Justice  FuY,  as  he 
then  was.  in  Hl'ujht  v.  JIartaoU  (1881),  U»  (Jh.  D.  294,  what 
I  take  The  law  to  l»e.  He  says  fat  ]).  i{)C) )  :  '  As  a  general 
rule  tliei-e  can  be  no  doubt  tliat  the  gift  of  an  annuiry  to 
A.  is  a  gift  of  the  amiuity  during  the  life  of  A.,  and 
nothing  more.'  That  seems  to  be  unconnnonly  good 
sense.  If  I  give  a  person  an  annuity  I  do  not  mean  that 
it  is  to  last  for  ever.  If  I  meant  it  to  last  for  over  I 
should  give  my  money  in  another  .shape.  No  doubt  that 
is  the  legal  effect  prima  facie.  '  It  is  equally  free  from 
doubt  that  where  the  testiitor  indicates  the  exi.stence  of  the 
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annuiry  without  limit  utter  the  death  of  the  person  named,      Art.  37. 

and    therefore   implies  that  it  is  to  exist   beyond  the  life 

of  the  annuitant,  there  the  annuity  is  presumed  to  1)6  a 

perpetual    annuity.'     That    is  to    say,    if  the    annuity    is 

given,  not  only  to  the  person  hut  afterwards  to  others,  in 

language  whieh  shows  there  is  to  be  no  end  of  it,  of  course 

it   is  a   perpetual  annuity.     *  It  is  equally  without  doubt 

that  there  are  cases  in  which  the  court  has  come  to  the 

conclusion  that  the  gift  is  not  really  that  of  an  annuity, 

but   the   gift  to  a   person  of  the   income  arising   from  a 

particular   fund  without  limit,  and  there  the  court  holds 

that  the  luilimited  gift  of  the  income  is  a  gift  of  the  corpus 

from  which   the   income  arises'"  (per  Lindlev,  L.J.,  in 

He  }rov<iaii,   Moryaii   v.  Monfun,    [1893]    3   Ch.  '222,    at 

p.  22.S).' 

As   said   by  LixdLEY,    L.J..    in    Re   Morgan.  Morgan   v.  Application 
Morgan.  (.<nj>ra,iit  p.  22<S).  the  law.  as  stated  in  the  nbove  ^.,^.^,^^,1  j,j 
article,  is  not  open  to  nnicli  doubt  ;  "  the  ap])lication  of  it  article, 
is  the  dithculty."     And  the  application  of  it  has  proved  so 
dithcult  that  it   is  practically  impossible  to  reconcile  the 
decisions  upon  it  (rf..  for  example,  lie  Morgan,  Morgan  v. 
Morgan,  snjira,  and  Jient  v.  Cnllen  (1871),  tl  Ch.  235). 

Th<'  cliicf  (jf  the   so-calletl    exceptions   to   tlic   rule.    as<;ift 
stated  by  Fuv,  J.,  in  /ii;ght  v.  IlartnoU,  .snj.ra,  that  a  gift  "S'!!!;^!^ 
of  an  annuity  not   subsisting  when   the  will   is  luiidc  is  a  •'^oinetiines 
gift  of  an  annuity  merely   lur  the  htc  lA'  the  ;iiiiiiiiiant.  is  inoDme  of 
really  not   a  ease    of  gift   of  animities   at    all.      The  gifts  ^""''• 
within  that  exc<'ption  are  gifts  of  rorjins,  and   I  he  amiuity 
is  us«m|  as  a  mode  of  ascertaining  the  amount  oi' ror/'us  which 
the  testator  desires  to  go  nn<ler   the  gift.     A^  iii-iaiices  lo 
.•.h(»w  this,  cases   like    'Sln-trh    v.    W'atlins  (IMi". ).    I     .Mad. 
253.  atui    Ran'l'mg.'i  \.  Ji'iin'ing.<  (l>>0(lj.    \',\   \  (•>.  W.K  iiiav  be 
cited.        In     the    lorincr   thf    be(jiir-.t    was    ol'  "  ^Jli'n    jiei' 
anninn    that    is    to  say  the   intere-l  of  AI  l.(Hl(»  of  mv  ;>  per 
cent.  coii>oI«.  "      In   th(r   latter  it  was  ''  iI2(>(l  a    year  beiiin 
part  of  the    moneys  I   have  in    b.ink    -ecnrit\."      Tin-    more 
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rcrt'iit  case  of  ///VA.v  v.  /,'oss  {\^12),  11  Etj.  1-11,  is  very 
instructive  upon  tliis  jioiiit.  There  a  testator  gave  all  liis 
jiroperty  to  trustees  on  these  trusts  :  he  left  "the  sum  of 
£.")(■)  jM-r  iiunuin  to  he  j)aitl  (|uarterly  to  his  wife"  ;  he  left 

to  A.  r..  ••  the  >UM1  of  i'.")!)  (hu-ill--  lier  lite.""  He  left  I'SOO 
per  annum  out  of  the  jjroceeds  of  an  East  Indian  estate  to 
be  ajijirojiriatfMl  l»y  the  trustees  to  the  maintenance  and 
education  of  the;  eliildicn  of  his  daui^liter  >l.  II.  '•  L'ndei" 
forfeiture  of"  the  £S()(),  the  ehihlren  were  to  take 
testator's  name,  and  various  j)ro\isions  wei-e  made  foi'  the 
appropriation  to  their  nu)ther  of  tiie  j)ortion  of  anv  child 
who  died,  and  for  the  forfeiture  to  the  other  children  of 
the  portion  of  any  child  who  got  in  debt.  Powers  were 
given  the  trustees  to  sell  the  East  Indian  estate  should  the 
profits  of  working  it  not  be  sufficient  to  pay  the  annuities 
of  the  children,  and  the  proceeds  were  to  be  invested  '"  in 
the  names  of  the  trustees  for  the  benefit  of  the  children.'' 
Should  the  profits  not  reach  £<S0()  annually  from  the 
working  or  sale  of  the  estate,  the  trustees  were  to  "charge 
the  residite "  of  the  testator's  ])roperty  to  make  up  the 
annual  sum  of  £800.  Should  the  sale  realise  more  than 
enough,  the  extra  proceeds  were  to  be  invested  for  the 
benefit  of  the  children's  mother  ;  but  the  sum  to  be  paid 
to  her  from  such  investment  was  not  to  exceed  £500 
annually  : — field,  that  while  the  annuity  to  the  wife  was 
for  life  only,  the  annuities  to  the  daughter  and  her 
children  were  perpetual. 

Here  it  seems  clear  that  the  testator,  though  nominally 
giving  by  way  of  annuity,  was  really  dealing  with  the 
coi'jn/s  of  the  estate  referred  to.  But  if  it  is  clear  that  he 
is  dealing  with  annuities  merely,  that  is,  making  the 
annual  sums  given  merely  a  charge  on  the  property,  and 
not  giving  the  property  itself  in  the  form  of  income,  the 
annuities  or  rentcharge  will  be  for  life  only,  even  if  they 
a[»pear  from  the  will  itself  to  absorb  the  whole  income  or 
rents  and  jjrofits  of  the  ])roperty. 
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In  some  old  cases,  such  as  Jio.'<s  v.  Borer  (1802),  2  Jo»«fc      Art  37. 

H.  469,  and  Kerr  v.  Middlesex  Hospital  (1852),  2  D.  M.  &  ,.^ 

_         ,  .^.^  .       '  Govern - 

G.  576.  it  was  held  that  a  mere  direction  that  an  annuity  ment 

should  l)e  provided  out  of  "government  securities,"  or  out  ^'^^'^"'^  *®^- 

ot"  ••  tlie  funds  "  was  sufficient  to  make  the  gift  a   oift   of 

the  income  of  the  stock  to  he  bought  to  secure  tlie  annuity. 

It  is  very  doulttful  if  these  cases  would  be  followed  now. 

It  seems  a-  it'  rlic  tendencv  of  the  courts  was  to  hold  that 

the  annuity  is  a  gift  of  income  only  where  the  income  of 

property  is  specifically  appropriated  to  satisfy  the  gift.     It 

is  clear  that  a  mere  direction  that  the  executors  shall  retain 

and  invest  sufficient  of  his  estate  to  pay  certain  annuities 

is  not  enough  to  make  such  annuities  perpetual  (/yJf  Taher, 

Arnold  v.  Kat/ers  (1882),  46  L,  T.  805)  ;  nor  is  a  direction 

that  the  annuity  shall  "  be  secured  "  (In  re  Lord  Stratheden 

and  Campbell,  Cowper  v.  Stratheden  and  Campbell,  AV.  X. 

(18113),  90). 

It    is   sonit'wliat    difficult    to  sav  why  the    Hrst    so-eaUed  (Jifts  over  of 
.  1  1  1-  .^       II  i^  annuities. 

exception  is  considered  an  exce[)tion  at  all.  It  seems 
plainly  a  case  of  the  ordinary  application  of  the  rule. 
Nothing  can  be  more  certain  than  that  a  gift  over  sim- 
jdiciter  to  B.  of  an  annuity  given  to  A.  for  life  onl}',  gives 
B.  a  lite  interest  in  succession  to  A.  (  ]Vilki/is  v.  Jodrell 
(1879).  i:{  Ch.  I).  564;  Bl!<,ht  v.  Ilartnoll  (ISSl), 
19  <  "h.  1>.  294j.  In  order  that  15.  may  take  more  than 
a  life  estate,  there  must  be  some  indication  in  tlie  will  that 
tlie  t('stat(jr  intend<'(l  him  to  tak<'  more.  If  there  be  such 
an  indication  the  ;iiiiiiiii\  will  be  >iieh  a-  i>  intended. 
whether  it  is  given  in  succession  to  a  lite  intei-e-t  or 
directly  to  the  donee. 

As  an  example  of  :i  gift  o\cr  to  another  oi'  others  which  l'".\aiii|pl.- ot 
does  not  come  within  the  exception,  W'lirdx.  11 '-//v/,  [  J  IMli)] 
1  1.  I{.  21  1,  is  ill  jioint.  Thero  a  testator  left  aiimiitie«.  to 
his  wife  for  life,  to  hi-  daughter,  to  his  son  T.  \\  .  anil  to 
W.  \\  .  Then  he  directed  that  on  the  death  id  lii>  wile. 
her  amiuitv  -honid   be  di\iiled   eipiallv  between    I".   W.  and 
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Example  of 

perpetual 

annuity. 


Circum- 
stances 
indicating 
annuity 
was  to  be 
perpetual. 


\V.  \V..  and  the  ilaiiulitcr  ami  another  son.  ami  that  alter 
the  (laii;ihtcr's  death  her  annuity  was  to  he  divided  e(jually 
hetweeii  her  eliihh'en  :  HchL  that  the  aniiniti<'-  \ve!-<'  I'or 
lives  merely  and  not  perjx'tual. 

As  an  example  of  the  excejttion,  Mdnscro/i  \.  ( '(on/ihcll 
(I8r)8),  3  De  G.  &  .1.  '2:V2.  may  he  cited.  There  the  nift 
was  of  an  annuity  to  A,  ]5.  tor  life,  and  alter  liei-  decease 
to  her  childriMi  as  tenants  in  common.  <  )ii  the  yoiineest 
child  attaining  the  age  ol'  twenty-one,  the  testator  directed 
the  said  annuity  to  \n\  sold,  and  the  proc(!eds  divided 
ecpially  among  the  children.  Here  it  was  held  that  the 
ainuiity  to  the  children  must  he  a  jx'ipetiial  ainiiiity  ;  for, 
if  it  were  intended  to  he  for  the  lives  of  the  children  only, 
then  there  would  ])e  not  one  annuity  to  he  sold,  hut  as 
manv    amuiities    as    there    were    children    ('/'.    Ivraiig    v. 

Walker  ( 187G),  3  < 'h.   D.  lUl  ;   Bll<lht  v.  Ilnrlnnll  (  1«81), 

HI  V\\.  D.  204). 

Maiiserijli  v.  Ca)iij>bell,  supra,  indicates  the  circum- 
stances which,  in  the  absence  of  express  words,  the  court 
will  take  into  consideration  in  deciding  whether  an  annuity 
or  rentchurge  is  for  life  or  is  to  be  perpetual,  or  for  a 
certain  numl)er  of  years.  The  fact  that  the  limitations  of 
the  use  are  inconsistent  with  the  annuity  being  for  life 
{Banlen  v.  Meagher  (l-Stw),  1.  K.  1  J'](i.  240),  or  that  the 
whole  estate  is  dealt  with  hy  way  of  gifts  of  annuities  or 
income  and  not  of  ror/>iis  (Jhiit  v.  Cullen  (1871),  <!  <'h. 
235),  or  that  the  annuity  is  made  |)ayable  out  of  a  certain 
property  (Jlirls  v.  Jx'o.^s  (1.S72),  14  E(j.  141),  is  a  circum- 
stance tending  to  show  that  an  annuity  in  perjx'tuity  was 
intended.  V>ur  none  of  them  will  make  tlx-  aimuity  one 
in  perpetuity  if  the  court  gathers  from  the  whole  instru- 
ment that  such  was  not  the  intention  of  the  testator  {In  re 
Morgan,  Morgan  v.  Morgan,  [1893]  3  Ch.  222). 

Sometimes  when  a  duty  is  attached  to  an  annuity,  the 
annuity  will  continue  ])ayable  after  the  death  of  the 
annuitant  if  the  object  of  the  duty  survives.    Thus,  in  ///  re 
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Yates,  Yate;!  v.  Wi/utt,  [ItH)]]  2  Cli.  43^.  a  testator  attor  Art.  37. 
directing  the  trustees  of  his  will  to  provide  such  sum  as 
should  together  with  her  income  under  the  marriage 
settlement  amount  to  £1,000  a  year,  made  a  ''  further 
annuity "  to  liis  widow  of  £300  per  annum  "  until  my 
daughter  C  >h;ill  attain  the  age  of  twenty-one  years,  and 
to  be  applied  l»y  lier  my  said  wife  in  and  about  the  main- 
tenance of  my  said  daughter."  The  widow  died  before  C. 
attained  twcnry-one  : — Held,  that  the  annuity  continued 
payable  for  ( "."s  maintenance  till  i\  attained  that  age. 


(     210     ) 
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38.    W]ie)e  the  rule  in  IShelle\/s  Case  does  not  (tpjd[i  -         -         -  210 

.39.   Tf'Ti^/T  the  cy-prh  doctnne  applies 216 
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Art.  38. —  Where  the  Bule  in  Shelley's  Case  does 
not  apply. 
Where  in  a  will  or  deed  there  is  a  gift  of  heredita- 
ments either  indefinitely  or  for  life,  and  there  is  a 
further  gift  of  an  estate  of  inheritance  in  the  same 
hereditaments  to  the  donee's  "  heirs,"  or  "heirs  of  the 
body,"  the  question  whether  the  words  "heirs"  or 
"heirs  of  the  body"  are  to  be  read  as  words  of  pur- 
chase (and  so  passing  the  fee  in  remainder  to  the 
person  who  may  prove  to  be  the  donee's  heir  or  heir 
of  the  body),  or  as  words  of  limitation  of  the  estate  of 
the  donee  (and  so  passing  the  fee  simple  or  fee  tail  to 
the  donee  under  the  rule  in  Shelley's  Case),  will  depend 
upon  whether  the  words  "heirs"  or  "heirs  of  the 
body "  are  used  as  the  designation  of  a  particular 
individual  or  a  particular  class  of  objects,  or  whether, 
on  the  other  hand,  they  include  the  whole  line  of 
succession  capable  of  inheriting. 

Authorities.         "The  rule  in  Shelley  s  Case  (1579),  1  Rep.  93  b,  i.s  this: 
'  It  is  a  rule  of  law  when  the  ancestor  bv  any  cift  or  con- 
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veyance  takes  an  estate  of  freehold,  and  in  the  same  gift  Art.  38. 
or  conveyance  an  estate  is  limited  either  mediately  or 
immediately  to  his  heirs  in  fee  or  in  tail,  that  always  in 
such  cases  "the  heirs"  are  words  of  limitation  of  the  estate 
and  not  words  of  purchase.'  Every  part  of  that  statement 
is.  I  think,  deserving  of  attention  from  the  opening  words, 
which  declare  the  rule  to  be  a  'rule  of  law,'  to  the  last 
clause  which  says  that  heirs  can  never  take  by  purchase 
in  a  case  to  which  the  rule  applies.  It  is  hardly  necessary 
to  observe  that  any  expression  which  imports  the  whole 
succession  of  heritable  blood  has  the  same  effect  [in  a 
«•///]  as  the  word  '  heirs,'  though  perhaps  it  was  not 
always  so  (1  Hej).  lOG  b.  /;.  (i.)  5),  and  though  it  seems  to 
have  been  thought  at  one  time,  and  indeed  it  was  argued 
as  late  as  1844  (/larrhon  v.  J/<urison  (184-4),  7  M.  &  G. 
038),  that  in  the  absence  of  technical  words  the  governing- 
principle  was  not  the  rule  in  Shellei/^s  Case,  but  the  doc- 
trine of  cij-pres.  .  .  .  The  question  now,  in  every 
case,  must  be  whether  the  expression  requiring  exposition, 
be  it  *  heirs  *  or  '  heirs  of  the  body,'  or  any  other  expres- 
sion which  may  have  a  like  meaning,  is  used  as  the 
designation  of  a  particular  indiviilii.il  oi-  a  particular  class 
of  objects,  or  whether,  on  the  other  hand,  it  includes  the 
whole  line  of  succession  capable  of  inheriting"  {per  Lord 
Macnaghten,  in  Van  GruUen  v.  Fo.va-elL  [18'.I7]  A.  C'. 
0.58,  at  ]ij).  (KIT  and  077). 

As    regards   deeds   '*tln'    rule    in    Slwlleys   (aw  (li37*J), 
1  Rep.  \y,\  b,  only  applies  in  terms  where  the  word  used  is 

*  heirs  '  in  the  plural.  The  addition  of  the  ordinary  words 
of  inheritance  "  and  their  heirs,'  makcv^J  no  difference,  even 
though  ajtpended  to  the  words  'Jieirs  of  the  body.'  IJiit  if 
the  wonl  'heir'  in  thr-  -ingnlar  be  used  /'//  a  (/tu-isf, -.i-  'to  A. 
for  life  with  n-niainder  to  lii>  heir."  tlie  rule  still  a|iplies 
(  h'iiiff  v,  Mi'U'iiKi  (lt;72).  1    Vent.  211).      However,  where 

*  heir '  in  the  lingular  is  u-ed.  t  lie  ease  is  inoi'e  ea<il\  tiiken 
out  of  the  rule.     The  ;id(Jition  of  words  of  liniitati<»n,  as 

*  and   the  heirs  or   heirs  ol    the   body  of  that    heir,'  i>  ludd 

)•  '1 
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Art.  38.  tlicn  to  l)c  siiftieicnt  to  sliow  tliut  tlir  licii-  is  ix'i'sitna 
(It'siiinata ;  Archers  Case  (l^'J?),  1  lu'|i.  (Itl  1);  Kimiw 
Mi'lliiKi  (1072),  1  Vent.  214  ;  (rrmrcs  v.  Sini/>soii  (I6ti4), 
1(1  Jur.  (;05> ;  12  W.  H.  77."^  " :  per  Kay,  L.J.,  in  Krans  v. 
/■:n(»s.  [I.sy2]  2  Ch.  17:!,  at  \k  l<Si». 

Rule  in  The  rule  in  Shelley  s  Case  being  a  rule  of  law  and  not  ol' 

Sfii/feu'.i  Case  .  ■  ,  ,  -ii  •      ii  r  i.i  •  i 

aniU-of  law.   construction,  does  not  come  within  the  scope  ot  tins  work. 

It  ajiplies  wlien  the  limitations  in  the  instrument  are  such 

as  to  brin^'    them   within    it.  wliatcNcr    may  have   hccn    the 

intention  of  the  maker  ot   the  instrinnent.      I)Ut    wiiether 

the  limitations  are  such  as  to  bring  them   within  the  rule 

is  a  matter  of  construction,  and   the   principle  applicable 

is  that  stated  in  the  article. 

It  (lot's  not  Shortly,  that  jirinciple  is  this  :   When   there   is  a   gift 

^Mieins"  or  o^  ^  1'^^  estate  to  an  ancestor,  and  a   gift  in  succession 

"heirs  of  the  niediatelv  or  immediately  to   his  heirs  in  the  same  instru- 
bouv     mean  •  i     "•       o/    ;;     •         -  i-         ■  i 

jm-AOHir  ment,  wiiether  the  rule  in  iShelleij  a   (  ase  apphes  depends 

dtaiijnatu'.  ^^  whether  the  word  *'  heirs  "  is  intended  to  be  used  as  a 
general  term,  or  as  a  specific  description.  If  it  is  used  as 
a  general  term  including  all  who  could  inherit  from  the 
ancestor,  the  rule  applies,  whether  the  settlor  intended  or 
did  not  intend  the  ancestor  to  take  more  than  a  life  estate. 
If  it  is  used  as  a  specific  description  of  an  individual  to  be 
ascertained  on  the  ancestor's  death,  then  the  rule  does  not 
apply,  and  the  ancestor  takes  merely  a  life  estate,  while 
the  individual  who  will  be  his  heir  takes  a  remainder  in 
fee,  contingent  on  his  l)eing  the  ancestor's  heir  at  the 
ancestor's  death. 

The  rule  applies  equally  when  the  expression  is  not 
"heirs  "  but  '"  heirs  of  the  body,"  or  "  heirs  male  of  the 
body,"  or  '"  heirs  female  of  the  body,"  or  in  a  will  "  issue," 
or  any  other  expression  which  would  be  equivalent  in  a 
will  to  words  of  inheritance  in  a  deed  {}>er  Lord  Mac- 
NAGHTEN,  in    Van    Grutten  v.  Fo.mvell,  suj}ra.  at  ]».  611 ). 

It  applies,  too,  when  the  limitation  is  to  the  issue  or 
heirs  of   the  body  by  a   particular    marriage.      Thus,  in 
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PeUiam-CUntot   v.  J  Juke  of  yewcastle,  [lilOa]  A.  C.  Ill,      Art.  38. 
the  devise  was  to  "  L'harles  if  he  marries  a  fit  aud  worthy 
gentlewoman  and  his  issue  male  to  sucli  issiK^  and  tlieir 
male  descendants  in  failure  of  which,'*  then  over  : — JJeld, 
that  Charles  took  a  fee  in  special  tail. 

The  commonest  case  of  limitations  excluding'  the  rule  Limitation 
in  Shelle^^s  Cu.^e,  is  where  the  limitation  over  is  to  the  iij^^."^;,  jj^ 
ancestor's  ''  heir "  (in  the  singular)  with  words  of  in-  the  singular. 
heritance  attached  to  heir  :  as.  e.</..  to  "A.  for  life  and 
on  his  ileath  to  his  heir  and  tlu'  heirs  ot  >U('li  licir's  body." 
In  such  a  limitation  as  that  A.  takes  merely  for  life,  and 
there  is  a  contingent  remaind(M-  in  tail  (or  in  fee  as  the 
case  may  be)  to  whomsoever  may  become  the  heir  of  his 
body.  The  exception  is  usually  called  the  rule  in  A)rher''s 
Ca;fe.  from  the  case  in  Coke's  rej)orts.  which  establishes 
the  exception  (1  Hep.  66).  It  is,  however,  merely  an 
instance  of  the  application  of  the  general  ride  that  the 
person  to  whom  the  gift  over  is  made,  must  be  persona 
desKiiiata.  See  per  Kay,  L.d..  in  l\,raii.<  v.  J'^rans,  supra. 
And  in-  mav  be  persona  designata  even  though  the  word 
used  is  not  "  heir  "  (in  the  singular),  l)ut  "  heirs  "  in  the 
])lural,  though  as  Kay,  L.J.,  in  the  same  case  points  out, 
it  is  then  more  dilHeult  t<t  hold  tli:ii  he  \i>  jiersona  designata 
than  wiiere  the  sineular  is  used,  it  mav  be  added  that 
the  wonl  "heir"  is  not.  {jrojierlv  speaking,  a  word  of  limita- 
tion or  inlieritance  in  a  deed.  aii<l  st)  if  no  woi^js  of 
inlieritance  are  addeij  to  it  (see  jn'i-  LiNDLEY,  Ij.fl .,  in 
Kruiis  v.  Kvaiis,  siipni,  :it  ]t.  IH4),  or  if  it  is  not  so 
explained  by  the  context  as  to  make  it  e(juivalent  to  heirs 
{Jioiiij  v.  'J'aijlor  (1(511),  K)  Viner,  21ii),  the  person 
answering  the  deseripti(tii  will  take  only  a  life  estat(! 
(siipru,  ji.  202). 

A  nndtiluile  of  e:i~«'--  Mii;^hl  In'  cited  w  here  I  he  I  i  mi  I  at  ions  ("ontiurv 

liave  b.-n    held    t<,   .•xelinh-    ..r    not    to    exclude    the    ride    i„  "'i<"'«tiun 

uiH's  nut 
Slu'lli'ifs    (  <i.ir.      I   »iiallv.  however,  these   cannot    be  taken  ))rcvcnt  nilo 

an  e.-^tabii.^hiug  any  rule  on  the  point  decided,  as  they  turn  "'""     ''^' 
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Art.  38.  oil  tli(>  words  of  the  |i;irliculai-  iiistriimcnt  iindtT  (.'oiistruc- 
iion.  and  iiiaiiv  of  the  older  decisions  arc  now  of  little 
authority.  iSec  jtcr  Lord  MaCNAGHTEN,  in  Wm  (indlcnw 
Fo.rict'lL  supra,  at  |).  (173.  It  seems  clear,  however,  that 
no  intention  on  the  ])art  of  a  settlor  or  testator  that  thr 
ancestor  shall  take  only  a  life  estate,  whether  stated  in 
express  words  as  "  for  life  and  no  longer''  (Macuamara  v. 
Dilloi,  (188:5),  11  !..  Iv.  Ir.  2'J),  or  <iathered  hy  implication, 
as  bv  his  lieing  given  liberty  to  commit  waste  (Join's  v. 
}for(taii  (178;5),  1  Bro.  C.  C  206),  or  being  ])ut  under  an 
obligation  to  repair  {Jesxon  v.  Wrlyld  (1820),  2  P)li.  1  ),  or 
a  gift  of  the  surplus  income  merely  during  the  lives  of 
certain  annuitants  {In  re  Ynnmcuis'  Will,  [JIM)1]  1  Ch. 
720)  will  prevent  the  rule  applying.  Neither  will  words 
of  limitation  superadded  to  the  word  heirs  or  heirs  of  the 
body  as  a  rule  (see  supra,  p.  213),  nor  words  of  distri- 
bution (Jesso))  V,  Wri(ilit,  supra),  nor  both  combined. 
See  Jordan  v.  Adams  (1861),  9  C.  B.  (n.s.)  483.  If, 
however,  the  settlor  adds  words  expressly  explaining  that, 
by  the  words  "  heirs  "  or  "  heirs  of  the  body,"  he  means 
sons  or  children  of  the  ancestor  (I^oive  v.  Davies  (1729)^ 
2  Ld.  Raym.  1561,  and  cf.  Roddy  \.  Fitzgerald  (1857), 
6  H.  L.  Cas.  823),  or  if  he  explains  the  words  by 
reference  to  other  limitations  {East  v.  l^cyford  (1853), 
4  H.  L.  Oas.  517),  this  will  prevent  the  application  of  the 
rule.  But  the  explanation  must  be  very  definite  to  exclude 
the  rule.  Thus,  In  the  Estate  of  Baron  Keane,  [1903] 
1  I.  R.  215, a  devise  was  to  A.  for  life  "and  his  issue  male 
in  succession,  so  that  every  such  son  may  take  an  estate 
for  life,  with  remainder  to  his  first  and  every  subsequent 
son  successively  according  to  seniority  in  tail  male  "  : — 
Held,  that  A.  took  an  estate  in  tail  male. 

Example  of  A  recent  instiince  of  limitations  in  a  deed  being  such  as 

exclusion  of     ^^  exclude  the  rule  in  Shelley  s  Case,  is  the  case  o^  Evans  v. 

Evans,  supra.     There,  in  a  deed  of  grant  after  a  life  estate 

to  A.,  there  was  a  limitation  to  the  use  "  of  such  person  or 


Ceap.  ITT. — Gifts  with  "Words  of  Limitation.  215 

persons  as  at  the  decoaso  of  the  said  A.  shall  bo  his  heir  Art.  38. 
or  heirs  at  law  and  of  the  heirs  and  assigns  of  such 
person ''  : — Held,  that  A.  took  a  life  estate  only,  followed 
by  a  contingent  remainder  in  fee  simple  to  the  person  who 
might  prove  to  be  his  h(nr,  who  took  as  a  purchaser  under 
the  deed.  LiNDLEY,  L.J.,  said:  "'I  have  found  no  case 
in  which  the  doctrine  in  Arcliers  Case  has  been  applied 
to  a  limitaTJon  to  heirs  in  the  ])lni-al  :  but  in  this  case 
although  the  expression  '  heir  or  heirs "  occurs,  that 
expression  is  used  in  the  sense  of  heir  in  the  singular." 

In  Van  Grutten  v.  FoxwelL  [18971  A.  C.  058,  the  rule  Example  of 
in  Shelley  s  Case  was  held  to  apply.  There,  the  limitations  of  rule, 
were  to  trustees  for  the  use  and  benefit  of  the  testator's 
children  living  at  his  death,  with  power  to  ap})ly  what 
]iart  of  the  income  trustees  approved  to  the  maintenance 
of  such  children  until  they  should  reach  full  ago  or  marry, 
and  after  that  to  permit  them  to  take  the  profits  of  the 
land  for  their  lives  in  equal  shares,  and  on  their  deaths  to 
stand  seised  of  the  lauds  in  trust  unto  and  to  the  use  of 
the  heirs  of  the  body  and  bodies  of  such  child  or  children, 
if  more  than  one,  equally  to  be  divided  between  them, 
such  lands  to  be  legally  conveyed  to  such  heirs  of  any 
child  or  children  in  equal  shares  as  they  should  respec- 
tively attain  the  age  of  twenty-one  or  be  married,  and  to 
their  respective  heirs  and  assigns  for  ever,  with  power  in 
the  meantime  to  apply  the  rents  and  ])rofits  in  the  main- 
tenance and  education  of  such  heirs  of  his  child  or  children. 
In  CilSO  there  \va<  no  diilil  ;it  hi-  death,  gift  over  :  Held, 
that  the  children  surviving  the  testator  took  fees  tail. 
Lord  MACNAiillTKN.  in  a  judgment  which  exhausted  the 
learning  on  the  subjr-et,  laid  down  the  rule  hriefh  in  the 
\v(;rds  adoptecl  in  the  artiele. 

In  cone|u>ion,  three  points  may  be  noted.      In    (he  first  Wln'ic  nil(>  i;< 
ce    the    rule    is    ]]o\    apphe(l    so    sfrictlv    in    exccutorv 
trusts  as   in    executed    tni-t-,  or   other    for^nial    limitations 
(  f.ard    (ilriiiirr/ii/    v.    liiisrdlf  (  1  7i(i'.  ),  ('as.    /.   'I'aJb.  /».  and 
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Art.  38.  iMV.v'icT.  Lead.  ( 'a-.,  p.  7t".;')  mul  notes).  Tims,  if  llicrc  is  a 
(-•Icar  intention  to  i;ivo  the  ancestor  merely  a  lite  estate,  with 
reniainilt'r  to  the  eldest  son,  the  court  will  so  intei-pret  it 
{Trcror  \.  'fir  cor  (11  •20),  1  P.Wins.  ('.22).  Further,  it 
is  to  be  renuMiiheroel  that  the  word  "  issue,"  when  applied 
to  gifts  of  realty  hy  a  will,  is  usually  read  as  equivalent  to 
heirs  of  the  hody  (1^ odd//  \.  Fitz<ierald  (1857),  •',  11.  L. 
Gas.  &l'iS.  at  \).  872),  and  so  may  the  word  "  cliildreii," 
when,  by  the  context,  it  is  made  equivalent  to  "•issue"'' 
(BoH-en  \.  A<^»v.s-  (1881).  !•  Apj..  ("as.  8it()).  an<l  in  >U(li 
cireuni-tanees  the  rule  in  Shidl('//s  Case  applies  a-  if  the 
words  "  heirs  of  the  body  ''•  were  actually  used  (Jx'odd//  v. 
Fitziierald.  su/rrci).  At  the  same  time  ''  issue  "  is  not  so 
technical  a  ]»hrase  as  '"heirs  of  the  body,"  and  does  not 
imply  as  "heirs  of  the  body  "  does,  taking  by  inheritance. 
And  so  it  has  been  held  that  words  of  distribution  in 
the  case  of  a  devise  to  a  life  tenant's  issue  are  enough  to 
prevent  the  rule  in  Shelle/fs  Case  applying  (Montgomert/  v. 
Montyomeri/  (18-45),  3  J.  &  Lat.  47  ;  sed  quare,  see  Van 
Gridten  v.  Foxwell,  supra,  at  p.  271:).  Lastly,  it  is  to  be 
remembered  in  all  cases  that  the  rule  in  Shelle//s  Case 
does  not  apply  to  limitations  where  the  life  estate  to  the 
ancestor  and  the  estate  of  inheritance  to  the  heir  or  issue 
are  not  either  both  legal  or  both  equitable  {Collier  v. 
McBea/i  (1865),  31  L.  J.  ( 'h.  555),  or  when  the  limitation 
over  to  the  heirs  or  issue  is  by  way  of  executory  use 
(Richardson  \.  Harrison  (1SS5),  16  Q.  B.  D.  85).  Nor 
of  course  does  it  aj)])ly  where  the  first  estate  given  is  a 
lease  for  years  determinable  on  death  (Milman  v.  Lane, 
[1901]  2  K.  B.  745). 


Akt.  3^.— Where  the  Cij-pres  Doctrine  applies. 

Where  in  a  will  there  is  a  gift  over  of  hereditaments 
which  is  void  for  remoteness,  the  preceding  estate  will 
be  construed  as  a  fee  tail  under  the  cy-pres  doctrine  if 
(a)  the  words  of  the  gift  over  would,  but  for  the  gift  over 
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being  void,  have  been  sufficient  to  cany  an  estate  in  fee     Art.  39. 
tail,  and  (b)  the  persons  who  would  have  taken  under 
the  gift  over,  had  it  not  been  void,  include  all  those 
and  only  those  w^ho  will  take  under  the  fee  tail  adopted 
by  the  court  if  it  be  allowed  to  descend  unbarred. 

"  This  doctrine,  as  I  understand  it,  is  nothing  moi-e  than  Authorities. 
that  which  prevails  in  other  cases  of  giving  effect  to  the 
general  intent,  but  with  this  difference,  that  it  is  not,  as  in 
them,  carried  into  effect  at  the  expense  of  the  particular 
intent.  .  .  .  For  example,  in  the  case  of  limitations 
under  powers,  where  there  is  a  good  gift  of  a  limited  estate 
to  a  person  who  is  an  object  of  the  power,  and  then  a  gift 
over  to  the  children  who  are  not  objects  of  the  power, 
effect  mav  be  given  to  the  whole  intention  bv  oivino-  to 
the  parent  an  estate  of  inheritance  by  means  of  which  the 
estate  will  descend  to  his  children.  .  .  .  8o  in  the 
case  ...  of  a  limitation  to  an  unborn  son  for  life, 
with  remainder  to  his  unborn  children  in  tail,  where,  as 
effect  cannot  Ije  given  to  the  expressetl  intention.  l)ecause 
successive  estates  eaniiot  be  limitctl  to  an  unborn  ]terson 
and  to  his  issue,  an  estate  tail  is  given  to  the  partv  to 
whom  the  limitation  was  made  for  life  "  ( per  Lord  St. 
Leonards.  ('..  in  Monypenny  \.  Dering  (1852),  2  De  G. 
M.  &  G.  \\:>.  at  p.  172). 

In  Monyjieiiny  v.  Jhriiia  (supra,  at  p.  174),  Lord  St. 
Lkonakds  says  :  •*  I  ajjprcliend  the  rule  is  this,  that 
nfitlicr  l(v  implication,  nor  by  tlie  doctrine  of  cy-prls  can 
an  estate  be  earricij  to  a  class,  or  a  portion  of  a  class,  for 
whom  tlic  testator  nevi  r  intended  to  provitie. 
The  second  branch  ol  the  rule  as  to  exchidiiig  s(»ine  one 
who  i>  an  object  due-,  not  ari>e  in  the  jiresciit  ease  (  per 
FaKWKI.I.,  J.,  in  //(  /v  Mnrtiiiirr.  ( i nni  V.  (iiuiij,  [  liK).')] 
2  Ch.  .'>02,  at  |..  .')nt;). 

In    ///    r,      Hi, I, unison.    /'-«////  \.  //"////c.v,  [  11>04]     1     (   h.  IHnHlnitioiiH 
II-  nil-  1        ii'Mi       t         iif  ruHtiiutioiiH 

'.V.tl.    a    te>tator.   Itv   hi>   will    made    heldie   the    Wills  Act,  ,,ii  rulf. 

1X.')7,  left    i<-al    estate   to  ('.  (J.    an^l    .M .  (without    words  of 
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Art.  39.  liinit;ili(m  )  and  dcchiivd  tlinl  tlic\-  and  tlif  sui-vivors  of 
tliein  were  to  hold  in  Ii'ii-^t  to  t;ikc  the  iiicoin<'  I'or  tlicni- 
sclvcs  in  ('([ual  sliaro  I'or  life,  and  then  after  cross 
romalnch'i's  on  death  of  ( '.  (J.  or  ]M.  without  issue,  in  trust 
as  to  each  -hai-c  for  all  the  life  tiMiant's  children  eciually 
for  lite  in  (Miual  sli.arcs,  etc..  "and  so  to  he  eontinuotl 
and  di.'^triluited  in  a  docendiii^  line  jn-r  slirju's  from  issue 
to  issue  for  life  so  lono-  us  any  issue  shall  he  living 
descended  from  my  said  children,  the  children  of  the 
parent  dyint>;  taking  parent's  share  (Mjuallv  h(>t\veen  them 
in  all  cases  of  decease."  Th<'  will  contaiiKMl  no  nift  over 
in  case  of  default  of  issue  : — J/eld,  that  the  <\>/-j>fes  rule  did 
not  a))))ly,  first  hecause  there  was  no  eift  of  an  estate  of 
inheritance  Imt  iiierelv  of  per|ietual  life  estate,  and 
secondly,  hecause  an  estate  tail  would  not  carry  the  realty 
to  all  the  persons  the  testator  intended  to  henelit. 

In  In  re  Mortimer,  Gray  v.  Gray,  supra,  on  the  other  hand, 
where  the  void  gift  over  was  such  that  a  fee  tail  would  carry 
the  estate^  to  persons  who  were  not  included  among  the 
ol)jects  the  testator  intended  to  henefit,  the  court  held  that 
the  mil'  did  not  apply,  and  refused  to  create  a  fee  tail 
subject  to  a  contingent  remainder  which,  it  was  said, 
would  prevent  the  estate  from  going  to  the  excluded 
persons,  on  the  ground  that  the  rule  is  not  to  he  extended. 

Neither  of  these  restrictions  on  the  cy-pres  rule  apply 
where  the  settlement  is  hv  wav  of  executorv  trust. 


Art.  40. — Limitation  of  Heritable  Interest  in  Personalty 
passes  the  Absolute  Interest. 
Under  a  disposition  of  personalty  by  will  or  deed,  in 
language  which  shows,  or  is  assumed  to  show,  that  the 
testator  or  settlor  intended  to  pass  a  heritable  interest 
therein,  the  absolute  interest  will  pass. 

\iithorities.         "  ^^  Js  clearly  settled  that  a  he(|uest  of  personal  property 
to  a  man  for  life,  and  afterwards  to  the  heirs  of  his  body, 
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is    au    absolute    bequest    to   the    first    taker.       "Whatever      Art.  40. 
disposition  would  amount  to  an   estate  tail  in  land  gives 
the  whole  interest  in  personal  property  :  whieli  is  ineajiable 
of  being  entailed"*  (/'^''  !^ii'  W.  Grant,  M.ll.,  in  Elton  v. 
Eason  (1812),  19  Ves.  73,  at  p.  78). 

Gift  by  will  to  wife  and  daughter  for  life,  and  "•  for  the 
respective  heirs  executors  or  administrators  of  the  survivor 
of  them  my  said  wife  and  daughter,  such  heirs,  executors 
or  administrators  to  be  ascertained  notwithstanding  cover- 
ture, as  if  the  survivor  .  .  .  had  died  unmarried  and 
intestate."'  The  daughter  survived.  Per  curiam  :  "  If  the 
disposition  had  stopped  short  before  the  clause  *  such  heirs 
executors  or  administrators  to  be  ascertained,'  etc.,  etc., 
the  daughter  would  have  been  absolutely  entitled  ;  not 
because  the  testator  intended  it,  but  because  the  words 
'  heirs  executors  or  administrators '  must  have  been  taken 
as  wonls  of  limitation.  That  clause,  however,  showed  that 
the  testator  did  not  use  them  as  words  of  limitation,  but  as 
words  of  gift  to  an  artificial  class  to  be  ascertained  in  a  })ar- 
ticular  way  ""  (///  /v  HalL  Hall  v.  HalL  W.  X.  (ISO'V),  21). 

There  seems  to  be  no  doubt  whatever  that  any  attempt 
to  create  a  fee  simple  or  fee  tail  in  personalty  passes  the 
absolute  interest  (Leceiit/iorpe  v.  Ashhie  (1034),  Roll.  Abr. 
831, 1)1.  1  ;  Tudor  L.  ('a.  ]{.  Pr..  )>.  382).  The  cases  where 
this  intention  is  clear  arise  chicHy  when  chattels  are 
settled  as  heirlooms  or  to  accompany  realty.  Here  the 
first  [K'rson  who  takes  an  estate  tail  becomes  absolute 
owner  of  the  settled  chattels.  In  order  to  prevent  this 
limitations  are  inserted  making  a  gift  over  of  iliem  in 
case  a  t<-nant  in  tail  die-  before  attaining  twenty-one 
(In  le  IhijjreU,  Jhisilr  v.  Ihu/rrll,  [190-1]  2  Cll.  VM\). 
AnotJjer  mode;  is  by  giving  the  enjoyment  of  the  ehatt(ds 
to  the  per-ons  in  successicMi  '*  in  actual  posse.-sioii  of  the 
rent>and  profits  of  the  settled  land.  Here  a  tenant  in  tail 
who  dies  bef(jre  the  j)re<-e(liiig  life  tenant  takes  no  interest 
at  all  in  the  settled  diatteU  {In  rr  h'ot lirniiirs  Estattt, 
frlrr-l-'nllnr-iin  \.    I'lirt',   [I'.MKij    I     Cli.    119). 
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Art.  40.  r,iit  a   dircrtioii    in  a  will    that    the   fliattcls  shall    tullow 

the  devolution  ot' a  (li;^nitv  "as  I'ai-  as  the  riiirs  ot' law  ami 
('(jtiity  will  permit""  i-;  not  siirticient  to  iirevont  the  chattels 
vestiiie;  ahsoliitely  in   the   iirst  ])erson  on  wlioni   the  title 

(le^()lv(•<  after  tlie  life  estates  (it"  any)  liiniteij  in  the 
ehatteU  (///  /v  /////.  //;//  V.  //;//,   [l!t(l2]    1   (  h.  SOT). 

Tile  real  ditiieulty  in  other  cases  is  to  ascertain  whether 
there  was  any  intention  on  the  part  of  the  settlor  to  create 
a  heritable  interest. 

When  is  the  There  is  no  ride  of  law  a])]ilicable  to  limitations  of 
interest  given  ,        ,.,         ,  ,      .        .,,    ,j     ■>      /^         in        i 

intendedto      personalty  like   the   rule   m   i>/ieile>/ ,'i   (use  {He   .Icaff  re^on 

be  a  heritable  (l^OC).  2  Eq.  27i;).  Whatever  maybe  the  words  used,  if 
interest.  .     .  .  . 

it  is  clear  that   tlie  intention  of  the  settlor  or  testator  was 

to  give  a  life  interest  merely   to  the   ancestor   with   the 

absolute  interest  in  remainder  to  his  heirs  or  heirs  of  the 

body,  this   intention   will  be  observed  (ihid.^.      The  rule, 

then,  laid  down  by  some  writers  that  "  expressions  which 

if  applied  to  realty  would  confer  an  estate  tail,  shall  when 

ap})lied    to  personal    propeitN'    >iniply   give    the  absolute 

interest "  (Wm.'s  Personal  Prop.,  Part  4,  (Jh.  I.),  is   too 

broad.     See  Ilerrick  v.  FrankUn  (1868),  6  Eq.  593). 

Examples  of  If  the  gift  is  to  the  donee  "and  his  heirs"'  or  to  the 
iiiill  e'xclusion  Jo"<^<?  ^"t^  "  ^^0  lieirs  of  his  ])ody,"  or  even  to  the  donee 
of  rule.  "for    life    and     afterward.-     to    his     lieirs"    (Atkinso/t    v. 

L'Estrange  (1885),  15  L.  li.  Ir.  340),  or  to  the  donee 
"  and  the  heirs  of  his  body  in  equal  proportions  "  (Jn  re 
Barkers  Trusts  (1883),  52  L.  d.  Ch.  5(i5),  the  donee  will 
take  the  absolute  interest  unless  there  is  something  to 
show  that  an  estate  in  fee  or  in  tail  to  the  donee  (Be 
Russell  (1885),  52  L.  T.  559),  or  at  any  rate  an  estate  to 
the  donee  and  hi<  heirs  and  the  heirs  of  his  body  to 
continue  as  long  as  the  donee  had  heirs  or  heirs  of  the 
body  surviving  {E.v  parte  Wynch  (1854),  5  U.  M.  dc  G. 
188).  was  not  intended.  This  construction  was  probably 
adopted  more  or  less  in  analogy  to  the  rule  in  Shelley's 
Case,  and  there  appears  to  be  at  present  no  tendency  to 
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extend  it.      A  verv  small  imlicatioii   that  a  lite  interest  to      Art.  40. 

the   donee   with  a    ^it't   over  to  the  heirs  or  heirs  of  the 

body,  or   an    absolute    interest    subject    to    an    executory 

bequest  over,  was  intended,  will  be  sufficient  to  prevent  its 

ap}»lication.     Thus,  in  lie  Russell,  supra,  under  a  i;ift   ot" 

£1.000  to  the  donee,  "  the  same  to  become  the  property 

(at  her  death)  of  her  heirs,"  it  was  held  that  the  donee 

took   merely  a  life  interest  with  a  gift  over  to    whoever 

should  be  her  "  heirs  within  the  meaning  of  the  will."    So 

in  Be  Jeafreson  (1866),  2  Eq.  276,  on  a  gift  to  trustees 

upon  trust  for  a  donee   for  life,  "  and  after  her  decease 

upon  trust  for  the  benefit  of  the  heirs  of  the  body  of  the 

donee,  first  to  educate  at  their  discretion   the  said  heirs, 

and  lastly  to  pay  to  the  said  heirs  the  said  residue  at  their 

respective  ages  of  twenty-one  in  such  proportions  as  the 

donee  might  bv  deed  grant  or  by  will  direct,"  it  was  held 

that   the  ilonee  took   merely   a   life   interest,  and   on   her 

death   the  next  of  kin  took  as  purchasers  subject  to  her 

jiower  of  a[tportionment. 

In   the   above  cases    the   words    used   are    "  heirs "   or  Where 
'•heirs  of  the  bodv,"  which  are  both  in  deeds  and   wills  ^^'^fff/"'^  „ 

not  "lieirs 
technical  words  of  liniitatiuii.       In  wills,  where   words  are  or  "Heirs  of 

used  which  are  non-technical  words,  but  which  are  never-    ^"^ 

theless  generally  read  as  equivalent  to  "heirs  of  the  l)ody," 

such  as  "issue,"  the  rule  that  they  are  used  as  words  of 

limitation  of  an  estate  tail  is  less  inflexible  than  when  the 

technical  expression  is  used.     Still,  pviind  facie  a  gift  of 

jiersonalty  by  will  to  a  donee  "ami  his  issue,"  at  any  rate 

when    there   is   a  gift  over   in    del'aidt   of  issue,  gives   the 

rlone..    the    absolute    interest    (  Lii„,i    v.   Mitclwll   (.1816), 

I     .Mad.   167  :    /.V    Aiulnir's    IIV//  (IMoO),  27    lieav.  60.S). 

lint  if  the  gift  lie  to  the  dunce  lor  lilc  and  tlii-n  t(t  his  i-siie, 

whetlii-r  there  is  a  gift  over  or  not  on  default  of  issue,  the 

done<-    take-    merelv   a    life    interest    ( FDsh'r   v.    Wi/hninls 

(1.^7t; ).   h-.  11.   II    Mq.   10).      .\imI    ihi-  i-    the  ease  a<  far  a- 

the  personalty  is  concerned,  even  if  the  gift  is  of  a  mixed 

fund,  iiidess   it   is  clear  that   the   personalty  wa-    jnteiidid 
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Art.  40.  to  go  in  the  same  way  as  the  realty  (./«r/.s()/<  v.  ( 'alrert 
(1860),  1  J.  &  H.  235).  And  wlici-e  the  vr\h  ol'  i^er-^onalty 
is  to  the  donee  and  his  issue — the  donee's  interest  not 
bein«>;  expressly  limited  to  his  life — slight  indications  will 
be  sufficient  to  iniluce  the  court  to  hold  that  he  and  his 
children  were  to  take  in  succession  (/Masons  v.  Colce 
(185JS),  i  Dr.  'IdC)),  or  jointly  {Law  v.  Thorp  {iii')S), 
27  L.  J.  ('h.  64:l>),  or  by  substitution  (Re  Stanhope's 
Trusts  (18.39),  27  Beav.  201). 

It  is  to  be  remembered  in  connection  with  this  and  the 
following  article  that  "issue,"  "descendants,"'  "child," 
and  ""children"  arc  never  words  of  limitation  in  deeds 
(Co.  Litt.  20  b). 


Art.  41. — liulc  in  Wild's  Case. 

(1)  Where  there  is  a  devise  to  a  person  and  "his 
children,"  if  the  person  has  no  child  at  the  date  of  the 
will  the  words  '"his  children  "  will  be  read  as  equiva- 
lent to  "  the  heirs  of  his  body,"  and  he  will  take  a  fee 
tail ;  but  if  he  then  has  a  child  or  children  the  words 
"  his  children  "  will  be  read  as  words  of  purchase,  and 
he  and  his  child  or  children  will  take  absolutely  in  joint 
tenancy. 

(2)  Where  there  is  a  bequest  or  a  gift  by  deed  of 
personalty  to  a  person  and  his  children,  the  parent  and 
his  children  will  rank  as  a  class  and  will  take  absolutely 
according  to  the  rules  applicable  to  classes  (see  Articles 
19  and  20,  supra)  ;  but  slight  indications  will  be 
sufficient  to  induce  the  court  to  hold  that  the  inten- 
tion was  that  the  parent  should  take  for  life  and  the 
children  in  joint  tenancy  in  remainder. 

Rule  in  The  rule  stated  in  the  first  part  of  this  article  is  what 

applies  only    ^^  called  the  rule  in    Wild's  Case  (lt>01),  0  Co.  Rep,  17, 
to  realty. 
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and  is  thus  expresseil  bv  Lord  Cranworth,  C,  in  Bi/n</  v.  Art.  41. 
Bi/mj  (18G2),  10  H.  L.  Cas.  171,  at  p.  178:  "Where 
there  is  a  devise  of  land  to  a  man  and  his  chikh-en,  and  he 
has  at  the  time  of  the  devise  no  child,  then,  prima  facie, 
the  word  '  children '  shall  be  taken  to  be  a  word  of  limita- 
tion, and  the  lirst  taker  shall  have  an  estate  tail  ;  but,  on 
the  other  hand,  if  the  first  taker  has  children  at  the  time 
of  the  devise,  then  the  will  shall  prima  facie  be  construed 
as  giving  a  joint  estate  to  the  first  taker  and  the  children 
as  purchasers.  I  have  qualified  the  rule  as  stated  by  Lord 
<  "OKK  by  introducing  the  words  ''prima  facie,^  because  he 
certainly  did  not  mean  to  state  the  rule  as  one  which  must 
take  eifect  where  a  contrary  intention  was  a])j)aront  ;  and 
it  is  clear  that  in  acting  on  the  rule,  in  both  its  branches, 
the  courts  have  always  considered  themselves  at  liberty  to 
disregard  it  where  an  adherence  to  it  would  defeat  the 
intention  of  the  testator  as  collected  from  other  passages 
of  his  will." 

The   rule  as  to  gifts  of  personalty  to  a  donee   and  his  Rule  which  is 
children   is  thus  stated  bv  Stirling,  J.,  in  Be   Wilmot,  '^PPli^able  to 

'  personalty. 

Wilmot  V.  Bctterton  (1807),  70  L.  T.  415,  at  p.  -417  :  '•  Tt 
bas  been  held  that  the  rule  in  ^VilcVs  Case  has  no  a{)plica- 
tion  to  personalty  (see  Amhley  v.  Horn  (18o8),  2(1  Bcav. 
ly.")).  Under  a  gift  of  personalty  to  A.  and  his  children 
the  jjarent  and  children  take  prima  facie  concurrentlv  as 
joint  tenants,  but  slight  circumstances  have  been  laid 
hold  of  by  the  courts  as  enabling  them  to  come  to  tbc 
conclusion  that  a  gift  for  life  to  A.  with  remainder  to 
his  children  was  intended  (see  Xtirill  v.  JW'irill  (  1.S72), 
7  <'b.  ■>')?, )." 

TIk'  same  ride  appli<s  wjien  the   l)e(juest  is  to   "•  A.  and 
ids  issue"  (Berry  v.  Fisher,  [r.HUi]   1  i.  U.  484j. 

rARAfiUAl'll    (  1  ). 

On  two  points  the  rule  in    HV/(/\s  ('nar  i<  ditferent  from  ,I,V^'m  m''/AY\ 
nio>.t    rides  as  to  the  construction  of   wilLs.     In  tlie  ijrst '''""''"•'' "^ 

tin-  will  in 
i<jiiMiduro<l. 


i>2t 
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Art.  41.       jilacc  the  will  >o  t';ii-;isit  is  concerned,  is  tiikeii  ;is  spenkinn,- 

Para    (1)        ""'    ''"'""  •''*'  il<':i'li  "f  tlie  tolatdi'  liiit    iVoin  llie  dale  ol'  tlic 

Avill  (  liiiij'ar  V.  liiunli'onl  (  1741  ).  '1  Atk.  220).       Acconl- 

in^ly,  whether    *"  children  ""    is  to   he  taken   as  a    word    oi" 

limitation  or  not,  depends  on  the  state  ot"  tacts  at  tlie  date 

And  child  CH    of  the  wiH.       In    the   --econd    place,  a    cliild    then    en    rcul re 
ventre  xa  mere  „„<•,.       i  i     i  i  r       ^i  i- 

is  resrarded  a.s  *""''  '^  "*''    ''•   '*•'  '"c^^arded   as  horn   lor  tlie   purj)Ose  ol 

non-e.\istent.  the  rule  (l^o/icr  V.  lyOjH'v  (18G7),  '^  ('.  P.  3;|).  These 
distinctions  result  tVoin  the  tact  that,  when  the  lade  came 
into  existence,  a  will  spok<'  I'roin  its  execution  a>  to  realty, 
and  a  child  en  ventre  though  living  for  the  ])ur])0se  of 
taking  by  inheritance  was  lujn-existent  lor  the  pu)"j>ose  of 
taking  ])y  ])urcliase. 


Power  of 
appointment 
among 
children. 


Tile  fact  tliat  a  power  of  apj)ointinent  among  his 
children  is  given  to  a  childless  person  will  not,  it  seems, 
prevent  th(>  word  "children''  being  read  as  a  woril  of 
limitation  {tieale  v.  Bartei-  (1801),  2  B.  &  P.  485  ; 
Cliford  V.  AW  (1880),  5  Aj.p.  ('as.  417).  As  to  what 
will  he  considered  a  sufficient  indication  that  the  testator 
intended  the  ]iarent  and  cliildren  to  take  a  devise  as  joint 
tenants,  see  Bufar  v.  JJnul/onl,  aupra,  and  Grieve  v. 
Grieve  (1867),  4  Eq.  180  ;  as  to  what  will  be  considered  a 
sufficient  indication  that  tlie  testator  intended  the  parent 
and  children  not  to  tak(^  a  bequest  as  joint  tenants,  see 
\^aufflian  V.  Man/vis  of  lleadfort  (1840),  10  Sim.  G39  ; 
and  Audsle>i  v.  J  [or,,  (1859),  1  l)e  G.  F.  &  J.  t'l^^.  And 
as  to  what  will  ))e  a  sufficient  indication  that  the  testator 
intended  the  devisee,  though  childless,  to  take  a  fee  siinjtle 
in  a  devise  subject  to  be  partially  divested  by  the  subse- 
(juent  birth  of  issue,  see  7»V  Wilniot.  Wiltnot  v.  Betterton 
(1897),  76  L.  T.  415. 
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Art.  42. 
Art.  42. — Meaning  of  "  Heirs  Male  "  in  Deeds 
and  Wills. 

(1)  A  grant  by  an  owner  in  fee  simple  to  the  grantee 
and  "his  heirs  male"  or  "his  heirs  female"  will  pass 
the  fee  simple. 

(*2)  A  devise  by  an  owner  in  fee  simple  to  the  devisee 
and  "  his  heirs  male "  or  "  his  heirs  female,"  or  to 
heirs  "  lawfully  begotten,"  will  pass  an  estate  in  fee 
tail  male  or  fee  tail  female. 

Paka(;uaph  (1), 

'•  If  a  man  give  lands  or  tenements  to  another  to  have  Auiliodties. 
and  to  hold  to  him  and  to  his  heires  males,  or  to  his  heires 
females,  he  to  whom  siieh  a  gift  is  made,  hath  a  tee 
simple,  because  it  is  not  limited  by  the  gift,  of  what  bodie 
the  issue  male  and  female  shall  Ije,  and  so  it  cannot  in  any 
wise  be  taken  bv  the  eijuitie  of  the  said  statute  (Jh'  Jfon/s 
Coiiditioiial/lxts)  and  therefore  he  hath  a  fee  -iiuplf 
(Litt.  s.  U), 

Paka<.kai'h  (2). 

"  If  a  man  hv  his  last  will  devise  lands  or  tenements  to 
a  man  and  to  his  heires  male,  thi<  by  construction  of  law 
is  an    estate   taile.  the   law    >u|iiilviii;j;  these   words   (of  his 

bodie) V    man    .-eised    in    gavelUind    gives    or 

<levises  the  -ame  u>  a  man  and  to  hi-  el(h'st  heires.  He 
cannot  thereby  aher  the  customary  iiiheiiiatiee.  I)iil  a- 
in  the  case  of  our  author.  ///  /v.v  iikkj/s  nilntl,  tiie  law 
rej<*cteth  (males),  >o  in  this  case  the  law  rejecleth  this 
adjective  (eldest^.  And  s(j  if  lamis  lie  given  to  a  man 
and  t«j  the  <'l(le<t  heires  female-  t,\'  his  hody,  yet  all  the 
daught<'rs  i-hall  inJK'rit,  u.s  it  hath  Ix-eii  re-olved  "  ( ( 'o. 
Litt.  27  n). 


221)  Part  IV. — Intkhksts  Than'sfkrukd. 

Art.  42.  "'rile  (lr\isi)r  has  clcarlv  used  apt  words   tor   ;^ivin^'  ai> 

I'iu-a.  (2).      estate   tail   hy  limiting;"   the  hind  to   a   man   and   his  heirs 

"Heirs  hlNvfulIy  Ix'^otten  "    (/"''•   Lord    ( -AMl'IU;!,!,.     (ji)()(/  \.    <io()d 

'I'hc  words  "hiwfully  he«Totten '"  may  lie.  as  Lord 
Tamfbell  says,  '"apt  words"  to  ;;ivi'  an  estate  tail  in 
a  will,  hut  it  is  submitted  that  they  are  not  aj»t  words  tor 
this  pur{)ose  in  a  deed,  since  they  fail  to  disclose  of  whose 
body  the  heirs  are  to  be  hiwfully  beii;otten.  To  be  heirs 
at  all,  whether  of  the  grantee's  body  or  not,  tlu'v  must  be 
lawfully  begotten,  and  it  is  not  clear,  therefore,  how,  even 
in  a  will,  such  words  can  confine  the  expression  *'  heirs  '* 
to  heirs  of  the  body. 


Art.  48. — Effect  of  Gifts  over  ou  Failure  of  Issue. 

(1)  A  grant  of  realty  to  a  grantee  and  his  heirs, 
followed  by  a  gift  over  on  failure  of  the  issue  of  the 
grantee,  passes  an  estate  in  fee  simple  absolute. 

(*2)  A  devise  to  a  devisee  and  his  heirs,  or  to  a 
devisee  generally,  followed  by  a  gift  over  on  failure  of 
the  issue  of  the  grantee,  passes  an  estate  in  fee  simple 
subject  to  an  executory  devise  over  on  the  devisee's 
death  without  leaving  issue  him  surviving,  unless  a, 
contrary  intention  appear  by  the  will. 

(8)  A  bequest  to  a  legatee  "'  absolutely  "  or  generally, 
followed  by  a  similar  gift  over,  passes  the  absolute 
interest  subject  to  an  executory  bequest  over  in  the 
same  event.  The  same  rule  appears  to  apply  to  a 
grant  of  personalty  by  way  of  trust. 

(4)  A  devise  to  a  devisee  and  his  heirs  or  to  a  devisee 
generally,  followed   by  a  gift  over  on  failure  of  heirs, 
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passes  an  unconditional  fee  simple  if  the  gift  over  is  to     Art.  43. 
a  person  who  is  a  stranger  in  blood  of  the  devisee,  but 
only  a  fee  tail  if  he  is  a  possible  heir  of  the  devisee. 

"  In  anv  dovise  or  bequest  of  real  or  personal  estate,  the  'Section  29, 
,        ,:       .  ,  .  ,        ,  ,.        •  1       .   1       •        •  ,  Wills  Act. 

words   '  die  without  issue,   or    die  without  leaving  issue, 

or  •  have  no  issue,'  or  any  other  words  which  may  import 
either  a  want  or  failure  of  issue  of  any  person  in  his  life- 
time, or  ar  the  time  of  his  death,  or  an  indefinite  failure 
of  his  issue,  shall  he  construed  to  mean  a  want  or  failure 
of  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such 
person,  and  not  an  indefinite  failure  of  his  issue,  unless  a 
contrary  intention  shall  a])pear  by  the  will,  by  reason  of 
such  person  having  a  prior  estate  tail,  or  of  a  preceding 
gift,  being,  without  any  implication  arising  from  such 
words,  a  limitation  of  an  estate  tail  to  such  jierson  or 
issue,  or  otherwise     .     .     .  "  ( I  Vict.  c.  26,  s.  2[)). 

Paragraph  (1). 

It  cannot  he  said  that  the  rule  as  the  effect  of  a  grant  Rule 
by  deed  in  fee  simjile.  with  a  gift  over  on  the  death  of  the  fij^fri^^ntl^ 
grantee  without  issue,  is  ahsolutely  settled.  In  Moi-rmn  v.  ff  realtj-. 
Mi>nian  (1.S70),  10  Eq.  1>1),  Lord  HoMILLY,  where  the 
words  were,  '"  without  issue,"  held  that  only  a  fee  tail 
passed.  In  A/A-  v.  r,»„/.- ( 17( ),">),  1  P.  Wins.  70,  where  th<> 
words  w<'re  "  for  default  of  such  i<sue,"  the  court  held 
that  a  fee  simph'  |ia>^i'(l.  And  in  (>liriint  \.  W  r/i.'/it 
(l^<7^'),  li  Ch.  D.  (j4(),  where  the  words  were,  '"without 
leaving  issue,"  Hachn,  V.-('.,  held  also  that  a  fee  simph' 
passeii.  In  tin-  l;i-.t-iiientioiird  ea-e  tin-  learned  judge,  in 
order  to  distingui-h  his  tieeision  from  that  in  Morijan  v. 
.Uon/iin,  xiijivo,  relie<l  u|ton  the  ditterence  in  tlu;  words, 
'•without  issue"  aii<l  ••without  leaving  issue" — a  somewhat 
ufteiiuated  (li>tinction.  Ibit  he  diil  not  ibr  a  moment  con- 
ceal his  opinion  that  the  deci-iun  in  M<ir</ii/i  v.  Mnri/iin  was 
wrong  (ililil.,  at  p.  (».>] ). 

y2 
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Art.  43.  It    i<   (loulitt'ul   if   the    (.-ourt    wuulil    now    rclv    on    sucli 

Para.  (1).  vrrhal  (listiin-tioii<  a<  tlhi-i-  hctwct'ii  the  aliovc  tln'cc  cases, 
in  all  jirohahility  it  would  I'ollow  the  jiriiiciple  of  the 
decision  in  Ollntufy.  Wr/o/if,  and  hold  that  what  is  limited 
cxjiressly  as  a  tee  simple  cannot  lie  tnriicil  into  a  Ice  tail 
hv  u  ^ilt  over  on  failure  of  the  grantee's  issue.  The  more 
prohahly  would  this  course  l)e  adopted  from  the  fact  that, 
in  the  words  ot'  JJACitN.  V.-(  ".  ((fl'trant  \.  Wrinlil,  .^i/jnut^ 
at  p.  tl">0),  the  "cases  in  which  there  have  been  under  tiie 
consideration  of  the  court,  deeds,  or  something  equivalent 
to  deeds,  do  not  seem  tome  to  favoui-  the  construction"  of 
cutting  down  the  fee  simple  expressly  granted.  The  cases 
and  dicta  relied  on  to  support  that  construction  will 
generally  appear  to  he  cases  not  of  a  gift  over  on  failure 
of  issue,  hut  of  an  estate  in  fee  being  set  out  in  the 
premises  of  a  deed  of  grant,  and  an  estate  in  tail  in  the 
liahciidam.  Thus,  the  passage  often  cited  from  Vo.  Litt. 
"21  a.  is  clearlv  that  :  '■  If  lands  he  given  To  !>.  and  his 
heires  to  have  and  to  hold  to  B.  and  his  heires  if  Ji.  have 
heires  of  the  hodic,  and  if  he  die  without  heires  of  his  hodie 
that  it  shr.ll  revert  to  the  donoi'.  this  is  adjudged  an  estate 
taile,  and  the  reversion  in  the  donor."  Surely  the  limita- 
tion here  in  the  lialu'ruhun  is  merely  a  limitation  in 
unnecessarv  detail  of  an  estate  tail,  and  has  no  hearing  on 
the  case  of  a  fee  simple  expressly  granteil  with  a  gilt  over 
on  failure  of  issue. 

As  to  personalty,  see  E.cel  v.  Wallarr  (  17.")1  ),  2  Ves.  sen. 
318. 

Paragraphs  (2)  and  (."))• 

Before  the  Wills  Act,  l^'M ,  a  devise  or  bequest  of  an 
absolute  interest,  followed  by  a  gift  over  on  the  devisee  or 
legatee  dying  "  without  issue  "  (Barlow  v.  Salter  (1810), 
17  Ves,  479),  "or  without  leaving  issue"  {Cole  v.  Goble 
(1853),  13  (.'.  B.  41;")),  was  construed  as  a  gift  over  on 
failure  of  issue  at  awj  time  however  remote  unless  there 
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was  somethiiii:  in  the  will  to  show  at  what  time  the  con-  Art.  43. 
tomplated  failure  of  issue  was  to  take  place.  Accordingly,  p^j^j.^  (0)_  (3j 
in  the  case  of  a  devise,  a  fee  tail  passed  to  the  devisee, 
and  in  th(»  case  of  a  bequest,  as  there  could  subsist 
nothin<r  like  an  estate  tail  in  personalty,  the  absolute 
interest  passed  to  the  le<xatee.  An  exception  occurred 
in  the  case  of  an  absolute  bequest  followed  by  a  oift 
over  "'without  ltavin<i  issue."  This  was  interpreted 
by  the  court  as  nieaninj;-  •'  without  leavin^i  issue  at  the 
death  of  the  legatee,"  or  proximate  failure  of  issue 
(Forth  V.  Chapman  (17151),  1  P.  Wms.  663,  Tad.  \A.  Cas. 
in  Conveyancing,  p.  371),  and  the  court  was  not  dissuaded 
from  holdiuii  this  view,  thouoh  in  the  same  will  it  held 
that  the  same  words,  when  aj)plied  to  realty,  meant  an 
ultimate  failure  of  issue  {ibid.).  The  Wills  Act,  however, 
extended  the  rule  that  a  proximate  failure  of  issue  was 
intended  to  all  cases  where  a  gift  over,  whether  of  realty 
or  personalty,  was  made  on  the  failure  of  the  donee's 
issue,  unless  a  contrary  intention  a{)|)ears  from  the  will 
{Greenu-a;/  v.  Grcenwai/  (l<Sti(>),  2  De  G.  F.  «fe  J.  l'2<>). 

Section  2'.t  aijplies  onlv  to  ''  die  without  issue,"  or  "'  die  Extent  of 
.  ,        ^    ,         .    ^  V  ..  ■        u  1  •  J»  ,        s.  -2!)  of  Wills 

without  leavnig  issue,     or      leave  no  issue,    or  any  other  J^^.^ 

words  which  may  import  either  a  want  or  failure  of  issue 

of  any  person  '"  in  his  lifetime  or  at  the  time  of  his  death 

or   an   indetinitc   failure  of    issue."       it    theret'uic    has   no 

application  to  such  jihrases  as  •"  issue  dying   under  the  age 

of  twenty-one."  which  cannot  im|i(irt  an   indelinite  failure 

of  issue  (J/o/-/v.v  v.  Morris  (  IS.").",).  17  I'euv.  IILS).      Neither 

does  it  apj)ly  to  expressions  other  than   '"  issue,"  such  as 

'•heirs  of  the  body"  (  Ihurson  v.  Small  ( 1^74),  l>  Gh.  (i')!)  ; 

but  apj»arentlv  it  does  ap|ily  to  >uch  expressions  as  "  issue 

male."  idthough    in    a    will    tlioe   are    u-nally  i-ead    as   pre- 

(i.-elv   e<juivalenl    to    Ipir-    male   ol     the    bodv    (I  j'tmi    v. 

JIavilinan     (1>(74),    Ii.     II.     '.•     I']q.     l.')7  ;    followed     in     lie 

j:,l,r„n/s,   i:,hr,inls  v.   i:<l ,rards,   [IMH]   W  < 'li.  (11  I  I. 

In    AV    linulh.    I'trLanl   v.    /)'./-///.    [JiMIO]     1    Gh.  7(;«,   a  ••  Di,.  witlwrnt 
t.->tator  left  freehold    iaiiJ^    t..   II.  fur  her  out.  absolute  u.so '''''''''''"" 
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Art.  43.  ...  Itut  >lu)iil(l  she  die  without  cliild  or  cliildrcii.""  then 
i'iUii  (2)  (3).  over  : — Held,  that  •'  witliuiit  oliikl  or  chililrcn  "  licre 
meant  not  "  -without  ever  having-  had  a  ehihl  or  chihh-eu," 
l)Ut  •'  without  Icavino-  a  rliild  or  ehihh'CMi  livinii  at  her 
death/'  and  that  an  estate  in  tee  simple  sulijcct  to  an 
exeetUorv  ;4itt  ovci"  ]iassed  to  H. 

Stutiuii  10,  It  is  to  he  rememhered  that  under  s,  10  of  the   ( 'on- 

andiii;  Act,     vevunclng  Act,  1882  (45  &  -It)  Viet.  c.  39),  where  there  is 
'^**--  a  tee  simple  with  an  executory  limitation  over  on  default 

or  failure  of  issue,  the  executory  limitation  over  hecomes 
void  as  soon  as  any  issue  of  the  class  on  failure  or  default 
of  which  the  limitation  over  is  to  take  cti^'cct,  attains  the 
age  of  twenty-one  years. 

Paragraph  (4). 

Authority.  "  But  we  are  to  rememlxM",  however,  that   although  a 

devise  over  after  a  dying  without  heirs,  is  in  general  void, 
yet  this  rule  is  not  without  exceptions  ;  for  if  the  jjerson 
to  whom  the  limitation  over  is  made,  be  a  relation  of  and 
capable  of  being  collateral  heir  to  the  first  devisee,  in  that 
case  the  first  devisee  takes  only  an  e.<tate  tail "  (Fearne  on 
Contingent  Remainders,  10th  ed.,  Vol.  1,  p.  406). 

Illustrations.  Thus,  in  In  re  Waugh^  Wamjli  v.  Cripps,  [1903]  1  (  h. 
744,  a  testator  devised  freeholds,  after  a  life  estate,  as  to 
one  moiety,  "to  A.  and  his  heirs,"  and  as  to  the  other 
moiety  to  "  B.  and  her  heirs  ;  if  either  the  said  A.  or  B. 
should  die  ^vithout  an  heir,  their  share  is  to  go  to  the 
survivor's  heir  or  heirs."*  A.  and  B.  were  brother  and 
sister  : — Ih'Jd,  that  A.  and  B.  took  estates  tail  with  cross 
remainders  in  fee  simple. 


(   231    ) 


CHAPTP]K    IV. 

GIFTS   IN   JOINT   TENANCY   AND   TENANCY 
IN   COMMON. 

ART.  P.\GE 

44.  Gifta  to  several  doneea  tcithotit  inure  creates  a  joint  tenancii  -     231 

45.  Gifts  tu    tu\>  cla^sses,   or  to  an  individual  a)id   elaaif,    in 

tenancif  in  common        ..-.---     2.% 


Art.  44. — Gifts  to  several  Donees  without  more 
Creates  a  Joint  Tenancy. 

(1)  Where  realty  or  personalty  is  given  by  deed  or 
will  to  several  persons  nominatim,  or  to  a  class  of 
persons  without  more,  then  whether  such  persons  are 
individuals  or  corporations,  they  will  take  as  joint 
tenants ;  provided  that  if  the  gift  is  made  by  con- 
veyance operating  at  common  law,  the  interests  of  all 
the  donees  are  limited  to  commence  at  the  same  time. 

(2)  This  rule  does  not  apply  to  gifts  of  freeholds  to 
several  corporations,  or  to  corporations  and  individuals 
under  instruments  coming  intcj  operation  before  August 
9th,  1899. 

"(1)  A   body  corporate   shall    !>>•   caiialilc  of  acfiuiriug  HodieH 
,  ,     ,  ,.  ,  ,  '       .      .    .         '  Coipomto 

and  holdmg  anv  real  or  jtcrsonal  ])r<i|MTty  id  joint  tenancy  (jnint 

in  the  >aine  inaiini-r  .i^  it' it  were  an  in<livi(hial  :  and  wliere  '.'""'"."^.-gi 

a  hoiiv  viiV\<i>T\\.\i-  an<l   an  iii(li\  iihi;il.  (ir  two  or  nioii'  liodies 

i'orjxtrate,    heeonie   entitled   to    any    >\\i.\\    |(i(»|ii'ity    under 

eirenni-tances  or  bv  virtue  ot' anv  instrnnHiil  whith  would, 

it  tli<'  ImxIv  coriioratr  had  lurn  an  individual,  havf  created 
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Art.  44.       ;i    joint   tciiancv,  they  sliiill   lie  .'iititlcd   t(»  the  pi-(»iicrty  as 
joint  tenants. 

"  I'rovidcd  that  tho  acquisition  and  holding  of  projtcrty 
l)v  a  l)ody  corporate  in  joint  tenancy  shall  l)e  subject  to 
the  like  conditions  and  restrictions  as  attach  to  the 
ac(|uisition  and  holding;-  of  property  hy  a  hody  corporat(^ 
in  severalty. 

''{'!)    \Vhere   a    liodv   corporate   is    joint    tenant    of   any 
projiertv.     then     on     its     dissolution     the     projierty    ^liall 
devolve  on    the  other    joint   tenant"   (M  \-  i')'.\  Vict.  c.  2(1, 
s.  1). 
F.inmiU  Before    the    passine-    of    the    Bodies    Corporate    (doint 

coXl'nit""'    Tenancy)  Act,  1«99,  when  land  was  limited  to  corj.ora- 
take  in  joint    tions  or  to  a  corporation  and  an  individual  in  terms  which 
enancN.  would,  had  they  both  been  individuals,  have  made  them 

joint  tenants,  they  would  take  as  tenants  in  common  (Co. 
Litt.  189  b,  190  a).  Apparently  this  rule  did  not  apply 
to  eifts  of  chattels  real  or  personal  (see  Co.  Litt.  190  a)  ; 
but  it  is  to  be  remembered  that,  as  a  rule,  corj)orations  .<i>l(' 
cannot  hold  chattels  personal  (1  Bl.  Com.,  p.  477).  Coke 
confines  the  rule  that  corporations  cannot  take  in  joint 
tenancy,  to  corporations  !<ole — at  least  all  the  instances  of 
it  which  he  gives  are  of  cor])orations  sole  (( -o.  Litt.  i.s9  b)  ; 
but  it  is  usually  stated  as  applicable  to  corporations 
generally.  The  point  is  of  little  importance,  since  as 
between  corporations  and  individuals  joint  tenancies  or 
tenancies  in  common  are  very  rare,  and  as  between 
corporations  the  question  of  survivorship  could  rarely 
arise. 

Husband  Before  the  passing  of  the  Married  Women's  Property 

Act,  1882  (45  &  46  Vict.  c.  75),  when  freehold  lands  were 
limited  to  a  husband  and  wife  without  more,  they  took 
not  as  joint  tenants  but  as  tenants  bv  entireties.  They 
now  take  as  joint  tenants  {Re  Marrli,  Mander  v.  JIarris 
(188:^),  24  Ch.  D.  222),  and  a  tenancy  liy  entireties,  if  it 
can  be  created  at  all.  must  be  created  by  express  limitation 
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{Rt    Jnpp,   Jupi>   V.    BiirkweU    (18{?^),   :VJ    ell.    I).    US).      Art.  44. 

The  unity,   however,   of  hu-Itaml  ami   wit'o  is  still  reco"- 

nised  in  law  to   this  extent,  that   it   property   is    uranted 

to  a  hu.sbanil  and  wite  and  a   third   person  without  more, 

the  husl)and  and  witV  take  onlv  one  moiety  between  them 

(^Re  Jitpji,  Jiipp  V.  Bui'kicelL  supvu). 

By  s.  3  of  the  Inheritance  Act.  1833  (3  &  4  Will.  4.  c.  106), 
under  a  devise  to  the  testator's  heir,  the  heir  is  to  take  by 
purchase  and  not  by  descent.  The  eflect  of  this  is  that 
when  such  heir  is  several  co-heiresses,  these  take  not  as  co- 
parceners, but  as  joint  tenants  {(Jnni  v.  Gil'/'ons,  [IW^I 
1  Ch.  036). 

The  condition  that  the  interests  of  the  different  donees 
must  arise  at  the  same  time,  applies  only  to  common  law 
conveyances:  conveyances  under  the  Statute  of  Uses,  and 
devises  and  l)equests  are  not  affected  bv  it  (^M'  (jrveaor  v. 
M'Gre^lor  (1859),  1  De  G.  F.  >)c  d.  63)." 

The  maxim   is  that  equity  leans  against   joint   tenancy  K(|iiity  leans 
(York  V.   .'Stone  (1707),  1   Salk.   158):  and  thou«;li  that  J";'^'^^^' 
leaning  is  not  so  pronounced  now  as  it  once  was.  it  has 
led  to  the  establishment  of  doctrines  which  ;ire  still  apjilic- 
altlc  in  all   their  force,  and  which  often   make  what    i>  a 
joint  tenancy  at  law  a  tenancy  in  connnon  in  e({uity. 

The   fir~t    of   tjies<'    tloctrines   is.    that  where  thei'e  are  Xn  joint 
'•  words  of  >e\-eraiiee  *"  there  is  no  joint  teiiaiu'v  in  eijiiity.  ^.",,"^j[vVlu>l•c> 
I>v  words  of  severance   is   meant    aiiv   indication    tiiat    the —(•)  There 
,  ■  •  1     I  I  I-     •  •  1^       '^''^'  words  itf 

donees   were    mtended    to    take    thstmct    interests.       r  or  j^,.vei;uue. 

instance,  where  a  residne  is  left  to  a  class  in  words  which 
prhnu  fu'li'  woidd  ereate  a  joint  tenancy,  the  atldilioii  of  a 
power  of  advancement  will  be  -utficient  to  make  tbe  class 
tiike  as  tenant*  in  common  ( /.  I\sl nunii-  v.  L' l.st rinnit', 
[1902]  I  I.  11.  1»h;.  Thi-  <loctrine  a|.plie-  more  |.ar- 
ticidarly  to  ;;ifi>  bv  will.  Tiin-^  a  ^^ifi  (,y  will  i<i  .\..  H., 
and  < '.  •■  e(jiialjv,"'  or  to  tiie  children  ot  .\.  •■>liaie  nnd 
share     alike.""    or     >-imilar    ex|ire*-ion-,    are    >iilliei.nt     t(» 


2:u 
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Art.  44. 


(2)  Purchase 
money  is 
a(lvance<l 
unequally 
by  joint 
purchasers. 


make  the  ;^ift  a  oitt  in  tciiaiicv  in  (.•oiiiiiioii.  Sec  la  re 
Vati.'^,  JSostock-  V.  J>'K;iniOHrt,  [lSi»l]  o  ( 'li.  ')^^.  W\\\ 
while  such  words  will  lie  ciiono;!!  to  create  a  leiiaiicv 
aiiiono;  the  per.sous  intended  ])riinarily  to  take,  it  will  not 
be  extended  to  a  class  takin;^'  one  such  jierson's  share  liv 
substitution.  Thus,  where  the  oift  was  "  for  all  and 
every  my  sons  and  dauohters  who  shall  he  then  livino-, 
and  the  issue  of  any  then  dead  (such  issue  standin;^'  in 
lorn  jHin-ntii)  share  and  share  alike,"'  it  was  held,  that 
while  the  survivino-  sons  and  dau<^hter  took  ainono;  them- 
selves as  tenants  in  common,  the  issue  of  a  deceased  son  or 
daughter  took  their  parent's  share  as  joint  tenants  {In 
I'c  J  atex,  Bostock  v.  IfKijncourl,  suj/ra,  disa[)provin^ 
Shepherdson  v.  Bale  (1866),  12  Jur.  (n.s.)  156).  And 
in  the  same  way  words  of  severance  may  apply  to  the 
remainder,  but  not  to  the  life  estate.  Thus,  on  a  gift  in 
trust  for  A.,  B..  and  ('.,  and  their  respective  heirs, 
executors,  administrators,  and  as.signs,  the  court  held, 
followino-  Ex  parte  Tanner  (1855),  20  Beav.  374,  some- 
what reluctantly,  that  A.,  B.,  and  C,  took  a  joint  life 
estate  and  with  reinain(h'rs  in  connnon  (In  re  .Ullnson, 
WiL-^on  v.  AtUnson.  [181:t2]  3  Ch.  52). 

A  second  occasion  when  equity  will  hold  that  a  tenancy 
in  connnon  is  createil  where  in  law  there  is  a  joint  tenancy, 
is  in  the  case  of  purchasers  for  value  who  take  a  convey- 
ance in  their  joint  names,  but  do  not  advance  the  purchase- 
money  from  a  joint  account,  but  separately  and  in  different 
proportions.  Equity  will  here,  in  the  absence  of  anything 
to  the  contrary  in  the  conve3'ance  or  surrounding  circum- 
stances, hold  that  the  purchasers  are  tenants  in  common  in 
equity,  and  hold  shares  in  proportion  to  the  part  of  the 
purchase-money  advanced  by  each  (Robinson  v.  Preston 
(1858),  -4  K.  &  J.  50.5).  It  would  seem,  too,  that  even 
when  the  purchase-money  has  been  advanced  in  equal 
shares  by  the  joint  purchasers,  though,  prima  facie,  the 
tenancy  is  joint  both  in  law  and  equity  (Lake  v.  Craddork 
(1732),  3  P.  Wms.  158),  nevertheless  evidence  of  surround- 
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iiiy;  circumstunct's  will  be  udmitted  ro  ^how  that  a  teiiaiicv      Art.  44. 
in  common  mu<r  have  been  intended  (Edwards  v.  Fashion 
(1712),    Free.    Ch.    332  ;    nohinson    v.    Preston    (1858), 
4  K.  ct  J.  bO')). 

A  third  occasion  when  ('(luitv  will  iiold  that  a  te'nancy  in  (;i)  .Toint 
11  •      i  1  •  •    •    J.  ^  iiiorts'at'ee 

common  is  created  wliere  m  law  there  is  a  joint  tenancy,  ,,xtept 

is  in  the  case  of  a  mortuau-e.     Here,  whether  the  mort<;aoe  mortgaged 

,  ,    .  ,  .  .      .  deed 

money  is  advanced  m  eijual  or  uiieiiual  pro})ortions  y>/7»ia  jj^pressly 

furie  the  morti>ay:ees  are   tenants  in    common    in    etiuity  'l^-'flares  to 

'^   '^  1       ./   jhy  contrary. 

(Ri'idt-n  V.   Vallitr  (1751).   2   Ves.  sen.  252,  at  j).  2b'6), 

Where   it  is  desiretl  that  the  mortgagees  should  take  as 

joint  tenants  in  ec^uity — us  where  they  are  trustees — the 

mortgage  should  recite  that  the   money  is   advanceil    on 

joint  account  ;  but  even  where  there  is  such  a  recital,  it' 

it  turns  out  to  l)e  erroneous,  the  mortgage  will   be  held 

in  tenancv  in   common   (7/*  re  Jackson,  Smith  v.  Sththorjie 

(lS87j,  34  Ch.  1).  732). 

By  s.  (.11  of  the  Conveyancing  Act,  1881,  where  on  a 
mortgage  or  obligation  to  pav  money,  the  sum  advanced 
or  owing  is  expressed  to  be  money  belonging  to  the 
persons  by  whom  it  is  advanced  or  to  whom  it  is  owing  on 
joint  account  then  unless  the  contrary  is  expressed  in  the 
mortgage  or  obligation,  the  receipt  in  writing  of  those 
.surviving  or  the  personal  rei)resentatives  of  the  last  sur- 
viving will  be  a  complete  discharge  notwithstanding  any 
notice  to  the  paver  of  a  severance  of  the  joint  account. 

A  liuirth  occa>iuii  when  iMjuitv  will    hold  that    a  truancy  (!)  NN'lieie 
,        ,  •      i'  1  •  ■    •     .  "    liiiid  is  used 

in  conunon  is  created  wlierc  in  law  tlit-re  is  a  joint  tenancy,  j„  i,.,i,i,.. 
is  in  the  case  of  land  that  is  used  for  the  i)Urposes  of  traile. 
At  cfjinmon  law  the  maxim  ///.s  anresrindi  intrr  nitrratores 
jiro  lieiiifirit)  iinninm/i  lunnn  mm  hid'd  alway-  applu'd  as 
far  as  pure  j»<'rs(jnalty  was  ccjiicerned  ( < 'o.  Liti.  I<s2a). 
But  e<juity  extfiidt'd  thi>  rub'  to  land  al-o  (Ji/frn/s  V. 
,)>inull  (  U)83;,  1  \'.Tn.  lM7j.  '1'..  inak<-  lb.-  rule  ajiply. 
however,  the  laml  niiisi  not  iniMcly  be  purciiaseij  with 
partni-r-hi]!  prolits,  but  must  br  actually  u>ed  lor   business 
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Art.  44. 


|mr|K.scs  (Tlu  Ihiuk  of  KiHilidid  ( 'asc  (X't^^W),  '^  1  )<«  G. 
F.  (S:  fl.  04")),  or  the  course  of  (Iciiliiiu-  with  it  must  sliow 
that  a  tonancv  in  common  was  ititcmlcil  (JucLson  v. 
JurLsnn  (1.S04J,  11  Ves.  r)S>l). 


Art.   45. — Gifts   to   tiro   Classes,  or  to    an    liulividiidl 
(i)id  Class,  1)1  Tvnanci]  in  Co»i»io)t. 

Under  a  gift  in  common  to  A.  and  the  children  of  B. 
as  a  class  {which  j^rimd  facie  they  are  not)  or  a  gift  to 
the  children  of  A.  and  of  B.  as  a  class  (which  j^rimii 
facie  they  are),  the  children  will  take  2^c>'  capita  and 
not  pe7-  stirpes. 

The  dictmii  of  RoMEi;.  L.J.,  in  Jxc  Mosii,  Kiiii/s/mr^  v. 
Walter,  [181)!)]  2  Ch.  'M-i,  at  p.  lUD,  that  a  gift  to  a  class 
properly  .so  called  and  a  named  in(li\  idual.  such  as  A., 
('(jually  is  jirimd  fane  a  gift  to  a  class,  was  dissented 
from  when  the  case  went  to  the  House  of  Lords,  though 
the  decision  that  in  that  particular  case  the  named 
individual  did  take  as  a  class  was  aflrirmed.  See  siijira, 
p.  i)-l. 

"The  cases  of  Barnes  v.  Patch  (18U;];,  8  Ves.  (;()4, 
Lady  Lincoln  v.  FeUiam  (1804),  10  Ves.  166,  and 
Richahe  v.  Garwood  (1845),  8  Beav.  579,  decide  that  a 
fund  is  to  he  distributed  jier  capita  and  not  ]>er  .stirpes, 
when  it  is  directed  to  be  paid  on  a  i)articular  event,  in 
such  cases  as  the  folio  win  g,  namelv  :  where  a  fund  is  to  be 
divided  between  the  families  of  my  brother  L.  and  my 
sister  E.  ;  where  one-fourth  of  a  residue  is  to  be  j)aid  to 
the  younger  children  of  N..  and  one  other  fourth  ]iart  to 
or  among  the  younger  children  of  S.  ;  where  a  legacy  is 
to  be  paid  between  or  amongst  the  children  of  P.  aiul  the 
children    of    K.      In    all    these    instances    the     coui't     has 
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dt'ttTininod  tluir  the  di-stributiou  is  per  ca/>ita  ami  not  />er     Art.  45. 
stirpes''   {Ahre^/   v.    Newman    {1S52),    Iti   Beav.    431,    ut 
p.  433). 

'•  A  bequest  to  the  yount>;er  children  ot"  A.  ;ind  the 
younger  children  of  B.  means  the  same  exactly  as  a 
bequest  to  the  younger  children  ot"  A.  and  B.  "  (  j>er  Lord 
Eldon,  (.'.,  in  Lach/  Lim-oln  y.  Pelham  ('18<>4).  10  Yes. 
16().  at  p.  17')). 

As  an  illustration  ot"  the  secontl  part  of  tbt'  rule,  ///  re  Kxainplc  of 
Stone.  Baker  v.  Stone,  [1895]  2  Ch.  196,  is  in  point,  f.^^'^lilj^" 
There,  a  testator  gaye  real  and  personal  estate  to  his  \yife 
for  her  life,  and  directed  that  after  her  death  the  income 
.should  be  equally  divided  between  the  testator's  brother 
and  sister.  *'  At  the  decease  of  either  of  my  before  named 
brother  and  sister,  th(»  interest  herein  to  be  equally 
divided  amongst  their  children,  antl  after  the  decease  of  all 
I  il<'-ir<'  the  whole  of  my  property  to  be  sold.  etc.  and 
to  be  equally  divided  betNven  the  children  of  the  aforesaid 
share  and  share  alike."  Stirling,  J.,  following  Jtrett  v. 
//niton  (1841J,  4  Beav.  23il.  hrld.  that  on  the  decease  of 
lirutlKM-  and  sister,  their  children  took  the  fund  jn-r  stirpes  ; 
but  tin-  ( 'ourt  of  Appeal  reversi'd  his  decision,  and  held 
tiiaf  thi-y  took  per  ru/>/ta :  LiNDLEY,  L.J.  (at  i».  200), 
at'tir  reading  the  words  of  the  bequest  to  the  chihlren, 
.-aid  :  *■  Why  arc  we  to  take  this  to  mean  that  tin-  di>tri- 
bulifjH  i-  to  \){'  per  sti rju's  .'  The  obviou>  im-aning  <»1'  the 
words  is.  that  the  division  i-  to  Ijr  p,  r  iuii.iin  Mud  tin- 
language  is  not  open  to  ambiguity.  But  it  is  .-aid  thai 
the  languag(;  must  l)e  controllecl,  because  so  long  as  tjicrc 
is  a  Itrother  or  si.-ter  living,  tin-  di\ision  ot"  the  iiic-onic  is 
p,r  stirpes,  iiut  there  is  no  sutlicifuf  indie;itioM  of  an 
intention  that  the  capital  should  idtimatcjy  be  di\ided  in 
the -aiiie  \\:iv.  .  .  .  I  do  not  eiitei-  into  ;iu  e\;iiiiiii;it  ioii 
of  the  c:i-c<  ;  when  I  >ee  :iii  intention  clenrlv  c\pre--ed  in 
a  will,  and  tind  no  rule  of  law  oppo^etl  to  giving  etfcci  to 
it.  I  di-reg:ird  previ(jus  cases." 
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Art.  45.  Of  eourx'.   if  there   is  :i    siiHicicnt    indication    that    the 

cliiUlren  were   intended  to  take  twr  i<tiri>('s,  they  will  take 
Indications  .  ...  ...  ,  *       , 

of  contrary      />('''  sf/r/'cs.      It    is  inijiossihle    to   lay  down   any  rule  as  to 

intention.         what  the  coiii-t  will  eonsider  a  sutHeieiit  indicati(jn  of  such 

an  intention,  and  |ii-e\i(»ns  decisions  ai-e  of  little  \alue  as  ;i 

«2;iiide   in    intcrjirctine   subse(juent  wills,  as  the    judgment 

of  LiNDLEY,  L.J. ,  just  cited,  shows.     As  examples  of  these 

decisions,  see  Dar/.v  v.  Bennett  (18l)2),  i   D.  F.  &  d.  '.\21  ; 

In  re  0}'ton\'<  l^ntst  (1<SC()),  .'5   Eq.  1)75  ;   ///   /v   ('ain^i/ii'irs 

Trusts  (1«86),  31  Ch.  D.  G8'>. 


(    '2'^o    ) 


CHAPTER  Y. 

ESTATES    TAKEN   BY   TRUSTEES. 

ART.  PAGE 

46.  C<tse.->  in  irhich  the  trustee  t<ike,s  any  estate  -         -         -     239 

47.  The  ijiinntitij  of  estate  taken  hi/ the  trustee  of  lands     -         -     243 


Art.  4(3. — Cases  in  whicJi  the  Trustee  takes  any  Estate. 

(1)  Where  the  trust  is  a  simple  trust,  and  the  trust 
property  is  of  freehold  tenure,  then,  in  consequence  of 
(or  in  the  case  of  wills  by  analogy  to)  the  Statute  of 
Uses,  the  trustee  takes  no  estate  unless  the  property 
be  limited  to  his  use,  or  unless  there  be  a  clear  inten- 
tion to  vest  an  estate  in  him.  But  where  the  trust  is 
a  special  trust,  the  statute  does  not  apply,  and  the 
trustee  will  take  a  legal  estate  of  some  duration. 

(2)  Where  the  trust  property  is  of  copyhold  or  lease- 
hold tenure,  or  is  pure  personalty,  the  Statute  of  Uses 
is  inapplicable,  and  the  trustee  takes  the  legal  estate, 
whether  the  trust  be  simple  or  special. 

(8)  This  article  has  no  application  where  the  legal 
estate  is  outstanding ;  and  with  regard  to  wills  of  free- 
holds coming  into  operation  since  1897  must  be  read  in 
connectifjii  with  s.  1  of  the  Liiud  Transfer  Act,  bs*)7, 
which  vests  them  in  the  personal  representatives  who 
are  usually  the  same  persons  as  the  trustees. 

r.M'.Ai.llAI'll    (  I). 

TiuHl  (•» 

Tims,    wIhTi'     till-     IcM.il     <->t;i|r     III     t  VicIk  ili  1     i~     lilllilcil     to  JHTmit  lifl(i>- 

trii!4t<M'.««,  aii'l    till-  w(iri|-  u><'(|   arc.  "in   trii-t    to  |p:iv  td  "   a   ',.,'.','iv,.  iViiu 
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Art.  46.  sj)(_'ciHe(l  i>('r>un  the  rents  and  pruHts,  tlK'rc  tlic  trustees 
I'linTTl)  ^'^^'^'  ^^^^'  ^^'^i^^  estate,  because  thev  must  receive  heiore 
they  can  make  the  required  jxiyments.  But  where  the 
words  are,  "  in  trust  to  permit  and  sutler  A.  V>.  to  take  the 
rents  and  profits,*'  there  the  use  is  divested  out  of  tlicm 
and  executed  in  the  })arty  beneficially  entitled,  tin- 
[)urposes  not  requirin*>-  that  the  legal  estate  r-liould  leniain 
in  the  trustees  (/'*'■  Pakkk,  J.:  Barker  v.  (irec/nrood 
(18:il»),  4  M.  &  W.  WJ  :  J  Joe  d.  lA'irt'Kti-r  V.  iJ/yy.s' (l.SO.S), 
•1  Taunt,  im  ;  Doe  v.  BoHiyii  (183i>),  11  A.  &  E.  188). 

Trusi  I.)  JILT-  Where,  however,  the  trustees  are  to  permit  and  suffer 
ficiary  to  t^^''  beneficiary  to  receive  tin-  n<l  or  clear  i-ent<  and  profits, 
receive  net  ^\^q  trustees  take  the  legal  estate  ;  it  being  jjresumed  that 
the  trustees  are  to  take  the  (irons  rents,  and  after  payment 
of  outgoings,  to  hand  over  the  net  rents  to  the  benefioiarv 
{^Barker  v.  Greenioood^  supra;  White  v.  I'urker  (188')), 
1  Bing.  N.  C.  573  ;  Shapland  v.  Smith  (1780j,  1  Bro. 
C.  C.  75). 

Trust  to  pay  Where  tjie  language  is  ambiguous,  and  ni;iy  be  read 
benefidary  to  either  as  implying  a  simple  or  a  special  trust,  it  has  been 
receive  rents,  gj^jj  fj^^t  the  question  must  be  determined  according  to  the 
general  rules  of  construction.  Thus,  in  Doe  v.  B'ujas,  siij>ra 
(and  see  Baker  v.  White  (1875),  20  Eq.  ItWJ,  171),  it  was 
decided  that  the  words  "to  pay  or  permit  him  to  receive" 
would,  if  contained  in  a  deed,  create  a  special  trust,  inas- 
much as  of  two  inconsistent  ex^jressions  in  a  den]  the 
first  prevails  :  whereas  the  same  words  occurring  in  a  will 
would  create  a  simple  trust,  as  a  testator's  last  words  are 
preferred  (see  supra,  p.  53).  However,  this  case  cannot 
be  relied  on.  As  Lindley,  li.J.,  said,  in  Be  Bashmar, 
Moody  v.  Ben/old,  [1891]  1  Ch.  258,  "  Boe  v,  Biac/s  is  one 
of  those  cases  which  may  be  classed  as  anomalies,  and  it  is 
.so  known  to  and  understood  by  conveyancers  and  real 
property  lawyers,  who  take  care  to  draw  instruments 
accordingly.  I  do  not  think  it  is  a  .sensible  decision. 
1  do  not  think  that  case  could  be  possibly  so 
decided  now  if  the  question  arose  for  the  first  time  ;  and  I 
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am  not  disposed  to  oxttMid  it.  On  the  otlier  hand.  I  do  Art.  46. 
do  not  wish  to  shako  titles  :  and  I  shall  do  what  our  pre-  P;i,.;i.  ^l). 
decessors  have  always  done — leave  the  ease  where  it  is.'' 
BowEN,  L.J.,  went  even  farther,  saying,  ''I  agree  with  the 
late  Master  of  the  Rolls  that  the  case  is  not  one  the 
precedent  of  which  is  really  applicable  to  other  cases. 
In  most  cases  there  is  sure  to  he  a  context  which  displaces 
the  conclusion  at  which  the  court  arrived  in  that  instance.''^ 

So,  aorain,  where  the  trustees  are  to  exercise  anv  control  Control  or 
'^  Ti       •      i       '         1  discretion  m 

or  discretion,  they  take  some  estate,     i^  or  instance,  where  trustees. 

the  beneficiary  is  empowered  to  give  receipts  for  the  rents 
with  the  aj>j>rohation  of  the  trustees  {Gregory  v.  Henderson 
(1813),  4  Taunt.  772  :  and  see  also  Davies  to  Jones  and 
Frans  (1883),  24  (Jh.  D.  190,  where  a  legal  estate  was 
implied  without  any  devise  to  the  trustees,  but  cf.  Be 
Cameron,  M'.ron  v.  Cameron  {18SA),  26  Ch.  D.  lit),or  the 
trust  is  for  the  separate  use  of  a  married  woman  who  con- 
sequently requires  protection,  the  trustees  take  the  legal 
estate  (Ilarton  v.  llarton  (I7H8),  7  T.  \iA\'yl  ;  but  (picere, 
whether  this  would  be  so  since  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75)  )  ;  at  all  events 
where  the  trust  is  created  by  will.  But  where  it  is  created 
by  deed,  it  would  seem  that  the  common  law  courts,  not 
recognising  the  separate  estate  of  a  feme  covert,  would 
(at  all  events  before  the  Judicature  Act,  1873  (3«)  & 
37  Vict.  c.  66)  )  have  hcM  that  .-ucli  a  trust  was  a  simple 
trust,  and  therefore  came  within  the  Statntr  <•!'  L  ^es 
(W'illiaiHs  V.  W'fth'cs  (IHA'))  II  .M.\  \V.  l(;i;  ;  and  see 
y.ish  v.Ash  (\Si\-2}.  I   11.  .V-  ('.  Hh). 

\\'h"T<'  thi'  pr()p"'i-t\-  is  dcxised    to  trustees  (■har;^feil  with  <'li'i'"gi' <'f 
II  It-  1  •  ■•         »      <lfl>ts. 

pavment    «>t    debts,   and    -uliject    tliereio    in    tru-t     lor   A.. 

there,  as   the  trustee-,  an-   not  (breeted    /,<  jhh/  iIk-   ilel)t^, 

they    have    no   <luties,   and    con^e.ph'ntly    take     no    e>iate 

(Kenriric  v.  Lord  lituitrlerL  (1M(I2),  i'.   I'..  A    I'.   17.')).      i'.ii; 

it  would   1)0  otherwi^ie  if  thev  had    to    |'a\   iheni  {Sniilh   \. 

.Smith   (I8t]l;,   lie.    15.  (S.s.)    121   ;    Marshall   v.    (limjcll 
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Art.  46. 

Para.  ( 1 ). 


Frci-holds 
iviid  copy- 
holds ill  one 
trust. 


Devise  to 
the  \ise  of 
trustees. 


Trust  to 
convey  to 
beneficiary. 


Power  of 
sale  given  to 
trustees. 


(18S2).  21  Cli.  I>.  T'JO  :  mid  sco  as  to  wliat  luuouiits  to  a 
direction  to  the  trutiteca  to  ]iay  debts,  Sj>e/ic<'  v.  Sitence 
(iy(;2),  10  W.  K.lK).')  ;  Crmtoi,  v.  Cr,'aton(\>^:)(\),\\  Sm.  & 
G.    386:    and    ViV    lirook,',   Jirookc    v.    lirooke,    [181)4] 

1  Ch.  4:5). 

In  Iloudon  V.  Ihalies  (1827),  6  B.  &  C.  403,  it  was  lield 
that  (not\vitlistandin<^  the  Statute  of  Uses)  under  a  devise 
of  t'reeliolds  and  copyholds  to  A.  and  his  heirs  in  trust  for 
B.  and  liis  heirs,  the  circumstance  that  A.  took  an  estate 
in  the  coj)yholds  was  an  ar<]i;uniont  in  favour  of  an  inten- 
tion that  he  sliouhl  take  the  h'oal  estate  in  the  t'reeliolds. 
However,  this  doctrine  was  dissented  from  Ity  Jessel, 
M.R.,  in  Baker  v.  White  (1875),  L.  R.  20  Eq.  ItitJ,  and  it 
is  clear  that  even  if  it  could  he  supjiorted  in  the  case  of  a 
will,  ;i  similar  limitation  in  a  deed  would  he  constru(Ml  far 
more  strictly. 

So  where  the  lands  are  devised  unto  or  to  the  use  of 
trustees  in  trust  for  B.,  the  trustees  take  the  lef^al  estate, 
irrespective  of  any   active    trust   (Doe   v.    Field    (1831), 

2  B.  &  Ad.  504).  " 

Again,  even  where  the  active  trust  is  of  a  trivial 
description,  yet  if  it  implies  an  intention  to  vest  the  legal 
estate  in  the  trustee,  it  is  apprehended  that,  notwithstand- 
ing the  Statute  of  Uses,  effect  will  be  given  to  that  inten- 
tion. Thus,  if  a  testator  devises  Greenacre  to  A.  and  B. 
and  their  heirs  upon  trust  to  convey  and  assure  the  same 
to  C  in  fee,  A.  and  1>.  will  tak(^  the  legal  estate,  for  they 
have  an  active  duty  to  })erform,  viz..  to  convey  it  to  C. 
(iJoe  d.  Shellei/  v.  Jullin  (183G),  4  A.  &  E.  582  ;  Ihe  d. 
j^oble  \.  Bolton  (1839),  11  A.  &  E.  188  ;  Van  Gmtten  v. 
Foxwell,  [1897]  A.  i\  658). 

A  devise  to  trustees  uj)on  trust  for  A.  for  life,  with 
remainder  to  B.  in  fee,  followed  by  a  powt'v  to  sell,  lease, 
or  mortgage,  vests  the  legal  estate  in  the  trustees,  for 
the  exercise  of  the  power  might  become  an  active  duty  and 
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could  not  be  carried  out  unless  the  trustees  were  able  to  Art.  46. 
convey  the  estate  (  Wat.ton  v.  l*earson  (184i^),  2  Exch.  pa^^TTl)- 
581  ;  Doe  d.  Cado,uin  v.  Ewart  ( 18:58),  7  A.  &  E.  030 ). 
But  it  is  apprehended  that  if  such  a  power  were  followed 
by  an  express  power  to  revoke  uses  and  appoint  a  new 
one  in  favour  of  the  purchaser,  the  trustees  would  then 
take  no  legal  estate.  For  such  a  j)Ower  would  not  only 
render  the  ownership  of  the  legal  estate  by  the  trustees 
unnecessary,  but  would  also  show  that  the  testator  had  no 
intention  of  vesting  the  legal  estate  in  them  ;  otherwise 
the  ]iower  of  revocation  and  new  appointment  would  be 
futile. 


Art.  47. — T lie  quantity  of  Estate  taken  by  the  Trustee 
of  Lands. 

Whenever,  under  the  preceding  article,  a  trustee 
takes  a  legal  estate  in  land,  the  quantity  of  that  estate 
is  determined  by  the  following  principles  : 

(1)  If  the  settlement  is  a  deed,  it  will  be  construed 
strictly,  and  the  estate  of  the  trustee  will  not 
be  enlarged  or  diminished  by  any  reference  to 
the  exact  estate  required  to  carry  out  the  trust. 
But  where  there  is  a  limitation  in  fee  to  a 
trustee  for  purposes  which  are  confined  to  the 
life  of  a  beneficiary,  followed  by  a  limitation 
to  the  same  trustee  for  a  term  of  years^  the  fee 
will  be  cut  down  to  an  estate  pur  autre  rir,  by 
reason  of  the  inconsisttjncy. 

<2)  If  the  settlement  is  a  will  executed  since  the 
Wills  Act,  an  indefinite  devist;  to  a  trustee 
j>ritn(l  ftrie  passes   the   U'.v.   Kiniplc,  or    other 
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Art.  47.  the  whole  estate  of  the  testator ;   and   if  the 

trusts  by  their  nature  extend  over  an  indefinite 
period,  that  presumption  is  irrebutable.  But 
if,  on  the  face  of  the  will,  it  is  apparent 
that  an  estate  pu7-  autre  vie  would  certainly 
enable  the  trustee  to  fulfil  ull  the  trusts,  he 
will  take  that  estate  only,  notwithstandiiio-  a 
limitation  to  him  and  his  heirs,  unless  there  is 
a  clear  intention  expressed  that  he  shall  take 
the  fee  or  some  other  defined  estate. 

Paragraph  (1). 

Gift  by  deed  In  Colmore  v.  T/jndall  (1828),  2  Y.  &  J.  605,  under  a 
and  their  deed,  lands  were  limited  to  the  use  of  A.  for  life,  and  after 
heirs.  his  death  to  the  use  of  B.  and  his  heirs  during  the  life  of 

A.,  to  support  continoeiit  remainders,  remainder  to  the 
use  of  C  for  life,  remainder  to  the  same  B.  and  his  heirs 
during  the  life  of  ( ■.  to  support  contingent  remainders, 
remainder  to  the  first  imd  other  sons  of  V.  in  tail  male,, 
remainder  to  divers  other  uses,  renuiinder  to  the  said  B.. 
and  his  heirs  (without  saying  during  the  life  of  the  tenant 
for  life)  to  support  and  preserve  contingent  remainders 
with  divers  limitatious  over.  The  (|uestion  arose  whether, 
luider  the  last  limitation  to  B.  and  his  heirs,  he  took  the 
fee  simple,  or  whether  he  only  took  that  whicli  was 
necessary  for  the  purpose  of  the  trust,  namely,  an  estate 
jnir  mitre  vie.  But  the  court  held  that  it  was  not  a 
sufficient  ground  lor  restricting  an  estate  limited  hy  deed 
to  a  trustee  and  liis  heirs  to  an  estate  for  life,  that  the 
estate  given  to  the  trustee  seemed  to  be  larger  than  was 
essential  to  its  purpose.  And  the  Lord  Chief  Baron, 
quoting  from  the  judgment  of  WiLLES,  L.C.J.,  in  J'((rk- 
hitrst  V.  Smith  (17il),  Willes's  liep.  327,  at  p.  ;5a2,  said  : 
"Though  the  intent  of  the  parties  be  never  so  clear,  it 
cannot  take  place  contrary  to  the  rules  of  law,  nor  can  we 
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put  words  in  a  deed  whieli  are  not  there,  nor  put  a  con-  Art.  47. 
struction  on  ^vords  of  a  deed  directly  contrary  to  the  plain  p,^^.^^  /jv 
sense  of  them.  Hut  where  the  intent  is  plain  and  manifest 
and  the  words  doubtful  and  obscure,  it  is  the  duty  of  the 
judges  to  endeavour  to  find  out  such  a  meanino  in  the 
words  as  will  best  answer  the  intent  of  the  parties.  .  .  . 
As  to  the  notion  that  whenever  an  estate  is  limited  to  a 
person  j)rofessedly  a  trustee  he  shall,  whatever  terms  may 
be  used,  take  only  the  estate  requisite  to  enable  him  to 
perform  his  trust,  and  this  thoutih  of  a  freehold  and  in  a 
deed.  I  do  not  find  it  supported  by  any  authority,  nor  even 
Ity  any  dictum."  And  see  also  Coojwv  v.  Kipiock  (1872), 
TCh.App.  ;}il^  :  and  Re  White  and  //indie  (1878),  7  (;h. 
D.  201. 

But  even  in  a  deed,  where  there  are  liuiitations  which,  Inconsistent 

,  ,    ,       .  •   ,       ,         1  limitations, 

on  a  strict  construction,  would  be  inconsistent  and  repug- 
nant, the  court  will,  by  sui)plying  obviously  omitted 
words,  endeavour  to  t-arry  out  the  intention.  Thus,  in 
Curtis  V.  Frire  (180,5),  12  Ves.  81).  the  facts  were  as 
follows  :  A  deed  of  settlement  ])urported  to  convey  free- 
holds to  P.  and  J.  and  their  heirs  to  the  use  of  "Si.  for  life, 
remainder  to  the  use  of  E.  (the  wife)  during  widowhood, 
and  if  she  should  marry  again,  to  the  use  of  P.  and  J. 
and  their  heirs,  in  trust  out  of  the  rents  to  pay  E.  an 
annuity,  and  to  a]i]tly  the  residue  to  tlie  maintenance  of 
the  children  of  M.  and  10.  :  with  rcniaindcr.  aftci-  the 
<iecease  of  the  survivor  ot  M.  and  E.  t<>  the  use  i>j  /'.  and 
./.  for  KKIO  ijeiirs.  \\\mn  divers  trusts.  It  was  hchl  that,  as 
lh«'  limitation  ot'  the  l(Hl()  vcurs  t<'i-m  to  I*,  and  d.  was 
absolutely  inconsistent  with  an  intention  to  give  them  the 
fee.  the  limitation  to  them  ami  their  heirs  must  be  cut 
d«»wn  to  ;in  e-tate  diM'ing  the  lite  ol'  \\.  And  see 
litaninnnt   V.  .\/<ii/nr  <>/'  Sulis/nin/  (  \S')l),   r.)    lieav.    T.I.S. 

if  the  limitations  stated  in  the  first  illustration  had  been  <;ifi  '>>■  "ill 

II  II  -11      •  I  !•  Ill  I  •     •  11*"   IrUKti-CH 

declared    nv  a   will    instead  ot    :i  deeij.  the    decision    would  ,i,„i  ||„.i,- 
clearly  have  bei-n  ditferent.      Tim-,  if  land-^   are  devi.sed  to  1><'''"- 
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Art.  47. 


Piini.  (11 


Liirgerestatf 
not  implied 
to  rectify 
testator's 
mistake. 


Estate  in 
trustee  to 
preserve 
contingent 
remainders. 


Direction  to 
pay  rents  to 
married 
woman. 


trustees  and  theii"  heirs,  ii|h»ii  trust  to  jiay  tlie  net  rents 
to  A.  tor  life,  and  after  A.'s  death  in  tiust  for  \\.,  the 
trustees,  notwithstandiiio;  the  words  (if  inheritance,  only 
take  an  estate  inir  tintrc  vie  (viz.,  durino;  A.'s  life)  ;  for 
the  active  trust  reposed  in  them  ends  with  the  lilc  of  A., 
anil  conseciuentlv  the  j)ur|»oses  of  tiieir  trust  do  not  re(|uir(^ 
them  to  take  a  hiro('r  estat(>  {Hlajjrare  \.  Jyla<jrare  (lb")!)), 
4  Ex.  550  ;  Watson  v.  /'rarson  (1848),  2  Ex.  581 ;  Ihwv. 
Cafe  (1852),  7  Ex.  G75). 

Nor  will  the  court  imply  a  laroer  estate  (whore  it  is  not 
necessary  to  carry  out  the  definite  trusts  of  the  will)  on 
the  ground  that  by  doing  so  effect  would  incidentally  be 
given  to  the  testator's  intentions.  Thus,  if  freeholds  be 
given  to  A.  for  life,  with  remainder  to  trustees  and  their 
heirs,  in  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  heirs  of  A.,  it  is  obvious  that  if  the 
trustees  could  be  held  to  take  the  fee  in  reversion  expectant 
on  A.'s  life  estate,  the  rule  in  Shellei/s  Case^svjmt,  \).  210, 
would  be  rendered  inapplicable,  and  the  obvious  intention 
of  the  testator  to  give  A.  a  mere  life  interest  would  be 
preserved.  But  notwithstanding  this,  the  coui-t  holds 
that  the  trustees  only  take  an  estate  jmr  autre  vie,  that 
being  sufficient  to  enable  them  to  preserve  contingent 
remainders,  which  alone  was  the  subject  of  the  trust 
reposed  in  them  {Nash  v.  Coates  (1832),  3  B.  &  Ad.  8;')9  ; 
Iladdeslei/  v.  Adams  (1856),  22  Beav.  2^^). 

On  similar  grounds,  the  court  will  not  imply  a  larger 
estate  in  th(^  trustees  than  the  trust  re<|uires,  merely 
because,  if  they  took  such  larger  estate,  it  would  su])])ort 
a  contingent  remainder,  and  so  prevent  it  from  failing  for 
want  of  a  particular  estate  of  freehold  {Cunli(fe  v.  Braueker 
(1876),  3  Ch.  D.  393  ;  Festing  v.  Allen  (1843),  12  M.  & 
W.  279  ;  Marshall  v.  Gingell  (1882),  21  Ch.  D.  790). 

On  the  other  hand,  where,  by  will,  the  rents  of  certain 
lands  (which  are  not  expressly  devised  to  anyone  ;  see 
supra,  p.  131)  are  directed  to  l)e  paid  to  a  married 
woman's  separate  use,  by  the  testator's  executors,  there  is 
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an  implied  tlcvisc  to  the  executors  of  such  an  estate  in  the  -A-rt.  47. 
land  as  will  enalile  them  to  execute  the  trust,  viz.,  an  p-im.  (1). 
estate  j>iir  autre  vie  {Hush  v.  Allen  (1696),  5  Mod.  ()'r>). 

So  it'  land   he  devised  to  trustees  without  anv  words  of  Trusts 
,.     .       .  ,    ,  IT  1  11  //^  requiring  a 

limitation,  and  they  are  expressly  directed  to  sell  ((  ropton  v.  fee  simple 

i>aivV5  (1869),  L.  \{.  A  ('.  P.  1 ')'.»).  or  impliedly  authorised  i"lPb' *'^''*' 

to  do  so  (Gihsoii  V.  J.ord  Monf/ort  (IT")!)),  1  Yes.  sen.  iSi^), 

as    hy    a    direction   to    par    dehts    (Mtn's/iull    v.    G'nigell, 

supra;    Creaton    v.  Creaton  (1856),  3  Sm.  &  Giff.  386  ; 

In  re  Brooke,  Brooke  v.    Brooke,  [189-4]    1   Ch.   43:    hut 

see    Carillon    v.    Tnisrott    ( 1875),    20   Eq.  348)   whether 

certainly   or  continiiently,  or   are  authorised  to  lease,  or 

to    morttratre   {Re    Eddels    (1871),    11    Eq.   559),    or    to 

allow  maintenance  to  infants  during  a  period  of  suspended 

vesting    {Re    Tawjueray-  Willanme    and    Landau   (1883), 

20  Ch.  I).  465),  or  to  do  any  other  act  which  requires  the 

complete  control   over  the  property  {VilUers  \.    Millers 

(174(>j.  2  Atk.  72),  the  trustees  will  take  an  estate  in  fee 

simple  or  other  th<'  whole  estate  which  the  testator  could 

dispose   of.      And   see   Re   .{dam^s  and  Pe7'ri/s    Contract, 

[1899]  1  Ch.  554. 

And   so,  too,  trustees  will   take  a  fee  simple  where  there  Clear  inten- 
is  a  clear  intention  to  giv<'  it  them,  notwithstanding  that  a  fee^aUhoutrh 

less  estate   would    eertainiv   enalile    them   to   perform   the  "ot  retiuired 
rni  •  I-  1        I     1        1      •       1         1  1.1  '    K     ^"1"  tlie  trust, 

trust.       1  1ms.  it  lands  be  devised  unto  and  to  the  use  oj    A. 

and    hi-   h<'irs.  in    trust   for   !>.  and    liis   heirs.  A.  takes  the 

legal  estate  (Jh>,-  v.  Fa-Id  (l.S31j,  2  W.  k  A.  564),  hecause 

there  can  he  no  oth<'r   meaning  given  to  the  words  used. 

But  a  devise  inito  and   to   the    use  of  A.  and    his  licii-s,  in 

trust  for  A.  lor  lifi-,  and  after  A.'s  death  a  diicet  ilevise  to 

('.,  gives  the  trii-tcfs  nn'iclv  an    estate   during    the    lite  of 

A.  (/A"-d.    Wood.'urk  v.  liiirlhrni,/,  {  IM  I  ).  :,  Taunt.  382), 

for    tli<-    ri-maindcr    i<    not    limilrd    Ky    way    ol'    tni>t     (liut 

(••Mnpaff  (  rralnii  \.   t'rialnn.  .<iii>ra). 

A*  another  in-tanc<-  of  tin-  <'lh'ct  which  will  he   given  to  TruHt  to 

I  •  !•  •     i       .  •  1  .  •  lit  coiivov  to 

a  ch'ar  expre>'.ion  ot  intention,  may  he  mentioned  tlie  cas<>  j^ij^^^i^;,,. 
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Art.  47.  where  ;i  testator  devises  jti-ojiertv  td  trustees  and  their 
ParaTl)  Ji^irs  upon  trust  to  pay  the  net  rents  to  A.  tor  Ht'e  and 
after  his  (h-ath  ujion  trust  to  convey  the  property  to  B.  in 
tee  sinij)h'.  The  ih'rection  to  convey  constitutes  an  active 
trust,  which  necessarily  implies  that  the  tiiistees  have  the 
Icfjal  fee  in  them  :  for  non  (Ld  <jni  nun  hahct  (Doc  d. 
Sohh'  v.  Bolton  (USHli),  II  A.  k  E.  18<s). 

Kenirnng  .^j^^l  ^y], ,,,.,.  tliere  are  reeiirrinij;   trusts  which  reuiiire  the 

trust.  _  '^  ... 

leiial  estate  to  he  in  the  trustees  with  iiitervenin;^,  limita- 
tions, which,  taken  ah)ne,  wouhl  vest  the  le^al  estate  in 
the  persons  l)eneticially  entith'd.  and  there  is  no  ri'/icfifion 
before  each  of  the  recnrvina  trusts  of  the  nift  of  the  h';ial 
estate  to  the  trustees,  the  ile^al  estate  is  held  to  he  in  the 
trustees  throughout,  and  the  intermediate  estates  are 
equitable  and  not  legal.  To  show  the  importance  of  tliis 
|)rinciple.  it  is  well  to  refer  to  the  leading  case  of  llnvtou  v. 
llartoa  (1798),  7  T.  K.  r)52.  There  the  limitations  were 
to  trustees  in  trust  for  A.  for  life  for  her  separate  use  ; 
remainder  to  the  heirs  of  her  body  ;  remainder  to  B.  for 
life  for  her  separate  use,  with  remainder  to  the  heirs  of 
her  body.  Here  the  separate  use  gave  the  trustees  an 
estate  during  A.'s  life,  and  also  during  B.'s  life  ;  l)ut  had 
it  not  been  for  this  last  trust,  they  would  not  have  taken 
the  legal  estate  during  the  intermediate  trust  in  favour  of 
the  heirs  of  A.'s  body.  As,  however,  th<'re  was  a  recurring 
trust,  they  did  so  ;  and,  therefore,  as  the  estate  of  A.  and 
the  estate  given  to  the  heirs  of  her  body  were  l)oth 
equitable  estates,  the  rule  in  ShcUeifs  Case  ajiplied.  ami 
A.  took  an  estate  tail.  Jlarton  v.  Iliti-tmi  has  been 
followed  by  the  House  of  J^ords  in  the  recent  case  of  Van 
Grutteii  V.  Fo.vwell,  [1897]  A.  C.  658,  where  precisely  the 
same  })oint  arose. 

What  are  It  is  important  to  remember,  however,  that  by  a  recur- 

trustT"^        ring   trust  is   here   meant  a  trust   which  necessitates  the 

le<ral   estate  beino;  in   the  trustees   before  as  well  as  after 
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the  intermodiatt^  limitations.     The  tact  tliat  the  legal  estate      Art.  47. 
must  be  in  the  trustees,  say  at  the  death  of  the  life  tenant,     Para.  (1). 
will  not,  if  it  is  not  necessary  it  should  be  in  them  during 
the    life    tenancy,    make    the    estate    of   the     life    tenant 
equitable    {Re    Adam's    and    Ferri^/'s     Contract,     [ItSJjy] 
1  Ch.  554). 

See  Collier  v.  \Valttr.<  (1873),  17  E([.  252.  as  to  trusts 
of  indefinite  duration  arising  under  wills  executed  before 
the  Wills  Act. 

Pauagraph  (2). 

Paraiirai)li  (2)  of  this  Article  is  intended  and  Ijelioved  Sections  30 

and  31 
to  give  the  effect  of  ss.  30  and  31  of  the  Wills  Act  (1  Vict.  wiUs  Act. 

c.  'l<o).  By  the  first  of  these  sections  it  is  enacted  that 
where  any  real  estate  (other  than  or  not  being  a  pre- 
sentation to  a  church)  shall  In-  devised  to  any  trustee 
or  executor,  such  devise  shall  be  construed  to  pass  the 
fee  simple,  or  other  the  whole  estate  or  interest  which 
the  testator  had  power  to  <lispose  of  by  will,  in  such 
real  estate,  unless  a  definite  term  of  years  absolute  or 
determinai)le,  or  an  estate  of  freehold,  shall  be  given  to 
him  expresslv  or  by  implication.  Section  31  enacts  that 
where  anv  real  estate  shall  be  devised  to  a  trustee  without 
anv  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate  or  in 
the  surjilus  rents  and  profit-  tliereot",  shall  not  be  given  to 
any  person  for  life,  or  -hall  Ix-  gi\cn  for  life,  hut  tlie 
purposes  of  the  trust  may  eontinue  heyond  the  life  ot  -ueli 
person,  such  devise  -hall  he  construed  to  vest  in  such 
trustee  the  fee  -imple  or  othei-  the  whole  legal  estate 
which  the  testator  hail  |.ower  to  dispose  ol'  ity  will  and 
not  an  estate  determinable  when  the  purposes  of  the  trust 
-ball  l)e  -afi-lied. 

lioth      the-e     secti((n-     have      been      '-uhjected      to      IllUch 

cri(iei-m,   ami    -trange    and    aliuo-l     incredihle  a-    it    may 
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Art.  47.  appear,  it  is  hclicNcd  that  the  real  history  ol'  the  two 
Para~T2)  sections  is  tluit  they  were  drafted  as  alternative  sections, 
but,  by  some  carelessness,  were  both  allowed  to  remain  in 
the  Act  when  passed.  See  per  Jrsskl,  M.ll.  :  Freme  v. 
Clement  (1881),  l.S  Ch.  D.  .514.  Their  meaning  is  by 
no  means  clear  ;  but  it  is  ajiprehendcd  that  their  effect  is 
as  above  stated. 
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CHAPTER   I. 

PRINCIPLES  OF  LAW  RELATING  TO  ABSOLUTE  AND 
CONDITIONAL   INTERESTS. 

ART.  VMiK 

48.  All  henejirud  interests  in  pro/terty  are  either  contin(jent, 
indefeasibbj  vested  or  vented  subject  tu  he  divested 
aJtmhite  or  eonditujtud      --..-.     251 


Art.  48. — All  Beneficial  Interests  in  Property  arc 
cither  Ah.folutr  or  Condi fional. 

Beneficial  interests  in  property  imdci-  wills  and 
settleijicnts  are  either  indeleasibly  vested,  or  con- 
ditional. 
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Art.  48.  (1)   An  interest  is  indefeasibly  vested  wiicn,  altliou^li 

actual  enjoyment  may  be  postponed,  the  donee  lias 
acquired  a  proprietary  right  to  it  which  is  not  subject 
to  any  condition,  either  precedent  or  subsequent. 
Unless,  therefore,  the  interest  is  restricted  to  the  life 
of  the  donee  it  is  transmissible  on  his  death. 

(2)  An  interest  is  conditional  when  it  is  cither  con- 
tingent, or  vested  subject  to  be  divested. 

(a)  A  contingent  interest  is  one  in  which  the  donee 

takes  no  proprietary  interest  at  all,  unless  and 
until  some  specified  event  happens.  Such 
a  condition  is  called  a  condition  precedent.  A 
contingent  interest  is  only  transniissil)le  on 
the  death  of  the  donee  when  the  condition  is 
not  personal  to  him,  and  is  capable  of  being 
performed  by  his  sequels  in  title. 

(b)  An  interest  is  vested  subject  to  be  divested  w'hen 

there  is  no  condition  precedent  to  vesting,  but 
the  interest  is  to  be  taken  away  from  the 
donee  in  certain  events  and  given  to  another. 
Such  a  condition  is  called  a  condition  sub- 
sequent. An  interest  vested  subject  to  be 
divested  is  transmissible  on  the  death  of  the 
donee,  unless  the  divesting  condition  takes 
effect. 

(3)  When  a  condition  is  illegal  or  impossible  of 
performance  otherwise  than  by  reason  of  the  acts  or 
defaults  of  the  donee,  then  if  it  is  a  condition  precedent 
the  gift  is  altogether  void ;  but  if  it  is  a  condition  sub- 
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sequent,  the  first  gift  is  indefeasible,  and  only  the  gift     Art.  48. 
over  void. 

The  above  priiifijilcs  are  prineijiles  of  law.  and  not  rides 
of  interpretation.  It  has  nevertheless  been  considered 
expedient  to  state  them  shortly  here  (1)  because  other- 
wise the  great  importance  of  the  question  as  to  whether  a 
gift  is  vested,  contingent,  or  vested  subject  to  be  divested 
might  be  missed  ;  and  (2)  because  these  principles  of 
law  not  infrequently  cause  a  testator's  intention  to  be 
frustrated.  For  whatever  ho  may  have  intended  to  do, 
the  law  cannot  give  effect  to  his  intentions  if  on  the 
true  interpretation  of  his  language  he  has  chosen  an 
inappropriate  form  of  condition. 


Paragraph  (1). 

A   testator  gives  property  to  his  son  A.   for  life,  and  Kxampk-  of 
after  A.'s   death   to   B.  absolutely.     Here  B.'s  interest  is  ves^ecT 
vested,  although  his  enjoyment  is  postponed  during  A.'s  Jilthougli 
life.     If,  thei-cfore,  B.  should  die  before  A.,  the  property  pos'tpoued. 
is  transmitted  to  his  (B.'s)  representatives,  as  part  of  his 
estate. 

AVith  regard  to  Ici/al  remainder^  in  ical  estate,  a  person 
may  hav(!  a  "vested  remainder,"  althougii  that  estate  or 
interest  ma^  never  become  capable  of  being  enjoy<'d  in 
po.ssession  eithei-  by  him  or  liis  se(juels  in  tith'.  Thus,  it' 
A.  conveys  jiro|ici-ty  to  l'.  ami  thr  heirs  of  his  ho(l\-,  with 
remainder  td  ( '.  in  Ire  >inipir,  ( '.  will  take  a  \c>tcd 
remainder,  ahhough  his  actual  ciijoNnient  is  comlil  ional 
u|)on  faihire  of  B.'s  issue,  whi<li  ni:i\-  iic\cr  tak<'  j»hiee. 
Morcovf-r.  his  vested  remaimh  r  ni:i\  Ik-  hai'red  aUogether 
by  a  ih'-«  iitailing  :i»nraiict'.  .\C\  i-rtheh-ss,  as  he  ha^ 
an  actual  cstati'  in  Ice  simph'  snlji<Mi  td  ;i  prinr  e>tate  tail, 
he  is  said   to  iiuve  a  vested  estate  in    the    land   unless  anil 
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Art.  48.      until   his   estate   is    l)arr(Ml.     Althoii;j;li    li<'   may   find    it  a 
p~    7j,       barren    property,    it   is   liis  pi-ojierty.   and  lie,   and   no  one 
else,  is  fee  simple  owner. 


Example  of 

contingent 

interest. 


Infant's 
c<jntingent 
interest  in 
land  does  not 
fall  within 
.Settled  Land 
Acts. 


Infant's 
vested 
interest  in 
land  within 
Settled  Land 
Actsalthough 
liable  to  be 
divested  if  he 
dies  under 
twentv-one. 


Effect  of 
contingent 
interest 
and  interest 
ve.sted  subject 
tx)  be  divested 
compared. 


Paragraph  (2)  (a). 

A  testator  gives  his  property  to  his  son  A.  //  he 
attains  twenty-one,  or  to  such  of  a  class  as  shall  attain 
twentv-one.  In  both  cases  the  gift  is  contingent  ;  the 
attainment  of  twentv-one  being  a  eonJition  precedent  to 
the  legatee  taking  anything.  Conse(|Uently,  if  A.  dies 
under  twenty-one.  there  is  a  lapse,  and  if  any  of  the  class 
die  under  twenty-one  he  falls  out  of  the  class  altogether. 
Moreover,  if  A.  should  die  l>efore  attaining  twenty-one,  his 
representatives  would  not  only  have  no  claim  to  the 
property  itself,  but  not  even  to  the  intermediate  income. 

Again,  under  the  Settled  Lands  Acts,  the  real  estate  of 
an  infant  who  has  a  vested  interest  in  possession  either  in 
fee  or  for  life,  can  ])e  sold  or  leased.  But  this  cannot  be 
done  when  the  infant's  interest  is  contingent,  <\tj.,  on  his 
attaining  twenty-one  (lie  I  Forneys  Settled  Kdate  (1^88), 
:3y  Ch.  D.  84). 

Paragraph  (2)  (1)). 

But  where  real  estate  is  given  to  an  infant  in  fee  simple, 
subject  to  a  gift  over  if  he  dies  before  attaining  twenty- 
one,  then  as  his  interest  is  vested  subject  to  be  divested, 
the  property  can  be  leased  or  sold  under  ss.  ,58  (1)  (ii), 
59,  CO,  of  the  Settled  Land  Act,  1882  ( 45  &  46  Vict, 
c.  38).  Moreover,  if  he  should  die  during  infancy,  his 
representatives  would  be  entitled  to  the  intermediate 
income,  or  so  much  of  it  as  had  not  been  applied  for  his 
maintenance. 

Once  more,  take  two  gifts,  (1)  to  A.  if  he  shall  survive  B., 
and  if  not,  then  to  his  children  ;  and  f  2)  to  A.,  but  if  he 
shall  die  before  B.,  then  to  his  children.  The  first  is  con- 
tingent,   the    second    vested     subject     to     be    divested. 
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Consequently,  if  A.  dies  in  B.'s  lifetime  without  issue,  the     Art.  48. 
first    gift    would    fail    ultogether,   but  the  second   would  para~72)(b). 
pass  absolutely  to   his   representatives,  as    the    condition 
subsequent  divesting  his  estate  in  favour  of  his  children 
would   have  failed  for   want   of  issue   {Salhhuri/  v.  Pett 
(1843).  3  Ha.  86). 

The  principle  upon  which  this  proceeds  is,  that  a  con- 
dition ic/tich  i.<  suliKt-qtienf  ijtid  the  Ji)'.<t  taker  is  jirecedent  qua 
tlte  second  ;  so  that  the  latter  gift  never  arises  at  all  :  and 
as  a  corollary,  the  divesting  of  the  first  gift  never  takes 
place  unless  the  exact  specified  event  happens. 

As  will  be  seen   in  Chapter  III.  this  rule  of  law  (that  u  tstartling 

divesting  condition   will  only  take   effect  if  the  specified  divesting 

events    exactlv     happen)    sometimes     causes    surprisin<j;  ^°"^^*'^''"*' 
*  II  tonipareci 

results  which  no  one  supposes  can  have  been  contemplated  with  contin- 

by  the  testator.     But  being  a  rule  of  law,  and  not  a  rule  ^'®"*'  °"^^' 

of  interpretation,  the   result  is  not   so  unreasonable  as  it 

sometimes  appears  to  the  lay  mind.     Thus,  where  there 

is  a  gift  to  one  for  life,  and  after  his  death  to  A.,  B.  and 

C.  in  equal  shares,  "or  to  such  of  them  as  survive  the 

life  tenant"'  ;  then,  if  none  of  them  survive  the  life  tenant, 

their  representatives  will  take  the  property  in  equal  shares 

{Broicne  v.  A«;/v/  Kini/on  (1818),  3  Mad.  41(1  :  Sturyess  v. 

Pearson  (1819),  4  ih.  411  ;   Belk  v.  Slark  (ISHlV),  \   Ke. 

238).     For   the   gil"t  over    having   failed    for    want    ot    a 

survivor,  the   ori;xinal   gift    to  all   three  (being  an  interest 

vested  subject  to  be  divested  and  not  inerelv  contingent) 

remains  undisturbed.      I'ut   if.  on  th<'  otjier  hand,  the  gift 

had  been  to  one   foi-   lilc,  and  after   liis  death  •"  to  sm-h  ol" 

A.,    1>.   and    < '.   as    -hall     survive   the    life    tenant,*"    then, 

>urvivor>hip   bein;^    a   <-ondition   precedent,  the   gift  would 

have  lapsed. 

I'ai;a<,iiai-ii  C'.). 

DmUtumco 

.1  .  ....  .  ...  llclWCl'll 

.Another      important      i|i>tnietion       lietween      •''•'"l"  "»"s  ,i1j.^,jI 

precedent   and    sub.secjueni,   ari-^es    win-re    the   eon<lition   i>  <  "ikIhi'.us 

|tr<-<'ci|i'iit  ami 

Mlll>F4(-<|ll('llt. 
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Art.  48.  illegal  (II-  iini)()ssil)l('  of  iicrt'oriiiaiice  (a),  in  sucli  cases, 
rarTTs)  ^*  '^  '"^  l)ivt'(Hlont,  tlu^  ^ift  fails  ulto<;('tli(M-  ;  hut  if  it  is  subso- 
(liK'ut,  only  tlu>  <i;ift  over  fails  ;  because,  in  that  case,  the 
contlition  is  ]»rece(l<'nt  -/'"'  f^ie  gift  over.  Thus,  a  bequest 
toA.il' he  -hall  within  six  luoiith-  horscwhi]!  X.,  is  void 
alto^icthcr.  W'iiercas,  had  it  been  worded  as  a  <>-ift  to  A., 
subjeet  lo  a  ^ift  over  to  13.  if  A.  should  not  hor.><e\vhi|)  X. 
within  six  months,  the  gift  to  A.  would  have  been  absolute 
and  indefeasible,  and  the  gift  over  to  1^.  void.  In  the 
first  case  there  is  no  gift  at  all  to  A.  unless  he  does  an 
illegal  act.  In  the  second  casc^  there  is  nothing  taken 
awav  from  A.  unless  he  does  the  act.  In  both  cases  the 
law  I'orbids  the  act  and  will  not  allow  anyone  to  take 
advantage  of  its  performance. 

Conditions  In  this  connection,  however,  eonditions  subseciuent  must 

Sn!>shed  ^J«  carefully  distinguished  from  interests  limited  by  way  of 
frominteiusts  succession.  Thus,  it  is  quite  lawful  to  give  j)ro))erty,  or  the 
way  of  ^  income  of  property,  to  a  daughter  ///////  s/ic  shall  dku'i-i/, 
succession.  .,,,,1  ^)j(.j^  ^q  o■[y^.  [[_  fo  some  one  else  ;  although  it  is 
unlawful  to  give  it  her  for  life  or  indefinitely,  with  a  con- 
dition taking  it  away  in  the  event  of  marriage,  such  a 
condition  being  general  restraint  of  marriage.  As 
"WiGRAM,  V.-C,  said  in  Morlc//  v.  Uennoldson  (  (18-413), 
2  Ha.  570)  :  "  Until  I  heard  the  argument  of  this  case,  I 
had  certainly  understood  that,  without  doubt,  where 
propertv  was  limited  to  a  ])erson  iDit'd  she  married  and 
Avhen  she  married  then  over,  the  limitation  was  good.  It 
is  dillieult  to  understand  how  this  could  be  otherwise,  for 
in  such  a  case  there  is  nothiny  to  (/ice  an  interest  heijotid 
marriafje.  If  you  suppose  the  case  of  a  gift  of  a  certain 
interest,  and  that  interest  sou</ht  to  he  ahridijed  by  a  con- 
dition, vou  may  strike   out    the    condition    and  leave    the 


(a)  See  CroHkery  v.  Jiifchi, ,  \  KKUJ  1  1.  It.  4:57  ;  /'e  Greenwood,  Good- 
hart  V.  Woodhead,  [1903]  1  L'h.  747,  and  compare  them  with 
Horriijan  v.  Horriyan,  [1904]  1  1.  R.  271,  where  the  condition  was- 
precedent. 
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original  orit't  in  o])(M;itiun  :  Uut  it'  the  gift  is  nntil  niarriaoc.      Art.  48. 
there  is  nothing  to  carry  the  gift  heyond  tlie  marriage."  Vava.  (S). 

It  must,  however,  l)e  renienihered  that  in  the  interpreta- 
tion of  wills  the  court  may,  on  the  whole  instrument,  construe 
that  which  at  tirst  sight  seems  a  life  estate  with  a  gift  over 
taking  it  away  on  marriage,  to  be  substantially  a  gift  until 
marriage  and  then  over.  See  judgments  of  James,  L.J., 
in  Alleu  V.  Jarhon  (1875),  1  (li.  1).,  at  p.  4(U,  and  of 
Knight-Bruce,  L.J.,  in  Jleath  v.  Lewis  (1853),  3  D.  M.& 
G.  it54  :  but  (/.  Re  Bimhile,  Ihiqdale  v.  Ihmlale,  [1888] 
38  C'h.  D.  176.  As  to  gifts  over  in  partial  restraint  of 
marriage,  see  7iV  W'/iitiiio,  Wliitina  v.  de  Ihitzen,  [1905] 
1  ("h.  06. 

Lastly,  the  above  rules  of  law  often  make  it  extremely  Importance  of 
.  ,       ,  ,  .  .   '    asceitaining 

important  to  ascertain  wliether  on  the  true  inter{)retation  whether  an 

of  a  will  the  infenfion  of  the  testator  was  to  give  his  whole  i»tei'est 

.  .  ••'^  given  for 

interest   in  pro})erty  to  the  donee  subject  to  a  gift  over  on  life  only  or 

the  ha])pening  of  some  event  (most  frequently  death  ^^'if^i- !,\ibiect'^to  a 
out  issue),  or  whether  he  iiiteiuh'd  to  give  him  a  life  estate  divesting 

1  -I  -I  1  •         1  -1  1  ^1  T      i.1      provision  on 

only,  with   remainder   to   his   children   or  others,     lu  the  ,^^,J^^1,  coupled 

first  case  the  gift  would  be  subject  to  the  law  of  conditional  ^^'^''  '^ 

11  1       1  •      I        1  1-     1  1         •        contingency. 

gifts,  and  would  remain  absolute  it  the  donee  died  leaviug 

issue  ;  in  the  second,  there  would  be  no  condition  at  all. 

but  merely  a  vested  life  estate  given  to  the  donee,  with  a 

vested  gift  in  remainder  to  his  children. 


(     2i)8     ) 


CHAPTEE   II. 

PRINCIPLES  FOR  DETERMINING  WHETHER  AN 
INTEREST  IS  VESTED  OR  CONTINGENT  WHERE 
ENJOYMENT    IS    POSTPONED. 

ART.  PACE 

49.  Vesting  of  persoiud  estate,  including  the  proceeds  of  real 

estate  directed  to  be  converted         .....  258 

50.  Vesting  of  real  estate 271 

51.  Vesting  of  legacies  and  jMirt ions  charged  on  real  estate         -  277 

52.  Vesting  of  legacies  and  portions  charged  on  mixed,  real,  and 

persoiud  estate       ...--..-     280 


There  is  coiisidcrable  difference  between  tin-  rules 
relating  to  the  vesting  of  (1)  personal  estate,  including 
the  2)roceeds  of  real  estate,  directed  to  be  converted  ; 
(2)  real  estate  ;  and  (3)  portions  or  legacies  charged  on 
real  estate.  It  is,  therefore,  necessary  to  considci-  these 
three  subjects  separately. 


Art.  49. — Vesting  of  Personal  Estate,  including   the 
Proceeds  of  Real  Estate  directed  to  be  converted. 

(1)  Whether  a  gift  to  be  enjoyed  at  a  future  date  is 
vested  or  contingent,  depends  on  the  donor's  intention ; 
and  where  there  is  no  ambiguity,  that  intention  must 
determine  the  question. 

(2)  Where,  however,  the  instrument  is  silent  as  to 
vesting,  or  even  where  the  word  "  vest "  is  used 
ambiguously  : 

(a)  It  is  vested   immediately  on  the  donee  coming 
into  existence,  or  on  the  instrument  coming 
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into  operation  (whichever  last  happens) ,  if  the     Art.  49. 
enjoyment  is  postponed  merely  for  the  con- 
venience  of    the   estate    or    to   allow   of    an 
intervening  or  other  limited  interest, 
(b)  But  if  the   postponement  of   enjoyment   is  for 
reasons  personal  to  the  donee,  the  gift  will  be 
contingent. 
(3)  Where    the   language    is    ainbiguous   as   to   the 

reasons  for  postponement,  the  following  facts  tell  in 

favour  of  vesting  : 

(a)  The  fact  that  the  donor  has  made  a  distinction 

between  the  gift   and   the  time  of  payment 
of  it. 

(b)  The  fact  that  the  intermediate  interest  is  given 

to  the  donee. 
<c)  The  fact  that  a  testator  has  directed  the  gift  to 

be  severed  from  his  general  estate,  and  held  in 

trust,  together  with  accumulations  of  income, 

for  the  legatee. 
<d)  The  fact  that  the  gift  is  a  residuary  bequest  (so 

as  to  avoid  an  intestacy). 

(e)  The  fact  that  after  a  gift  to  a  class  at  a  given 

age,  the  donor  directs  that  the  shares  of  those 
dying  under  that  age  shall  go  to  the  survivors. 

(f)  The   fact  that  after  a   gift   lo  childirii   "us  mid 

when  they  shall  attain  "  a  givi-n  age,  the 
donor  makes  a  gift  over  on  anotlier  con- 
tingency, as  death  under  the  given  age 
irithout  issue  (scd  (juwre). 

(4)   If  the  enjoyiiiunt  is  [jostponcd  until  the  youngest 
member  of  a  class  shall  attain  a  given  ag*-;  then  tlic 
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Art.  49.  reasons  for  postponement  being  partly  for  the  con- 
venience of  the  estate  and  partly  personal  to  each 
donee,  every  member  of  the  class  will  take  a  vested 
interest  upon  attaining  the  given  age  (subject  to  being 
partially  divested  to  let  in  future  born  children),  not- 
withstanding that  he  may  die  before  the  youngest 
attains  the  given  age,  or  that  the  youngest  child  may 
fail  to  attain  that  age. 

(5)  Where  there  is  a  contingent  gift  to  a  class  or 
individuals,  and  the  issue  of  such  of  them  as  die 
before  the  contingency,  the  contingency  is  i)rlma  facie 
not  extended  to  the  issue. 

(G)  Where  an  ulterior  gift  is,  in  terms,  to  arise  on 
the  failure  in  a  particular  event  of  a  prior  limited 
interest  which  is  to  last  only  until  the  happening  of 
any  of  several. events,  it  will  not  be  construed  as  con- 
tingent upon  the  determination  of  the  prior  interest 
in  the  manner  mentioned,  but  will  be  vested  and  take 
effect  in  possession,  although  the  mode  in  which  the 
prior  interest  fails  was  not  the  one  mentioned. 

(7)  The  above  rules  may  be  negatived,  either  expressly 
or  impliedly,  by  the  context. 


Express 
direction  as 
to  "vesting. 


PaUAGRAI'H    (1). 

As  an  example  of  exj)re.->s  direction  by  the  donor  may 
be  taken  the  common  cu.se  where  he  directs  that  u  donee 
shall  take  "  a  vested  interest  on  attaining  twenty-one." 
In  such  cases,  the  donee's  interest  is  merely  contingent 
until  he  attains  the  given  age  ;  for  the  direction  is  express 
and  unambiguous,  and,  however  inconvenient,  the  court 
must  give  effect  to  it  {Glanvill  v.  Glanv/U  (li<lG),  2  Mer. 


Ch.  II. — AVhetheu  Gifts  are  Vested  or  Contingent.  2(11 

08  ;  Be  ThvHston  (;i841>).  17  .Sim.  21  ;  Re  That.-her  (I.S.kS),  Art.  49. 
2Q  Beuv.  365  ;  Wakefield  v.  Dyott  (1858),  1  Jur.  (n.s.)  i>aTZ7l). 
10U8). 

So.  aoain,  where  a  testator  gives  property  to  A.,  but  it" 
he  dies  uutler  twenty-one.  then  to  B..  the  gift  to  B.  is 
contingent  on  A.  t'niling  to  attain  twenty-one.  (-0)1- 
t«ec|uently.  if  A.  attains  twenty-one  but  dies  in  the 
testator's  lifetime,  so  that  there  is  a  lapse,  B.  will  not 
take  ;  for  the  condition  precedent,  viz.,  the  failure  of  A. 
to  attain  twenty-one  has  not  happened  (  Williams  v.  Chitty 
(17i»7).  3  Ves.  545  ;  McCart/iy  v.  McCarthy  (1879), 
3  Ir.  L.  R.  317).  But  if  A.  died  in  the  testator's  life- 
time, under  twenty-one,  then  the  contingency  having 
happened  B.  will  take  (^Jlumj^hreys  v.  Howes  (1830), 
1  R.  &  M.  t;3i)  ;  Be  Green's  Estate  (1860),  1  Drew.  & 
Sm.  \j^  ;  Backhaul  v.  /V  la  Mare  (1864),  2  De  G.  J.  & 
S.  74).  The  same  rule  seems  to  apply  where  the  first 
gift  is  to  a  class,  even  although  it  never  comes  into 
existence  at  all  (Mar/.-lnjioH  v.  Seuyell  (1834),  2  My.  &  K. 
2(12  :  Brookman  v.  Smith  (1872),  L.  R.  6  Ex.  291  : 
7  ;/'.  271  ;  Tarhurk  v.  Tarhnrk  (1835j,  4  L.  J.  Ch.  129  : 
but  rf.  Greatedw.  Greated  (1859),  20  Beav.  (;21). 

i\\i:A(;i;.\i>ii   ('2^   (a). 

However,  although   liie  court    is   very  loath   to   depart  \\\>vi\  "vest" 
from  the  ordmary  meaning  ot   the  tcelmieal  word  "vest     ,.„„striie(l  as 
( /i'.-    Arnold   (1863),    .■)3     l>ra\-.     ll'i.''..     17.'):    I!i,hnrilsi>n    \-.  "  payaMe." 
Boiver  (\i<i')')).   19  r.   H.  (N.s.)  7S0),  yet   thcic    niav  souk'- 
times  be   a   looj)hole   of  escape,  vi/...  whcic    (a-   not    inlrc- 
(juently    happens)    it    is    clear    IVoni    oiIk-i-    part>    of    llii- 
instrument  that  the  donor   u«'d   the    word  •"  \( -t  "'  in  the 
sense  of   "'vest  ///   jutssessnui.         In    -iieli    ea-r-  tlic   in-tiii- 
inent    lieeiMijes   ambiguous,    and    tin-   ordinary    rule-   a->    to 
ascertaining    the    period    of    vesting    will    be    a|i|>lieable. 
Thus,    where    legacies    are    (brected    to    br    paid     to    -ucji 
memlHTs  of  a  class  as  shall    he    liviii;;    at    the  death  of  a 
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Art.  49.  tenant  for  lit'c.  a  snl)st't|ii(Mit  ilifcftion  tliat  tlicv  afc  to 
Para.  ("2)  (a).  '"''•"''^  '^^  t\\ cut y-onc  will  lie  consti-iicd  to  nn'aii  ri\<l  in  fiosses- 
s/o/i,  and  will  not  ;:;ive  vested  interests  to  those  who  attain 
twenty-one  l)ut  predecease  the  tenant  for  life  (  WHIiums  v. 
Ilaijlhoriie  (1871),  (i  < 'li.  Ajij).  l^'l,  7.S(I)  ;  the  reason 
l)ein;i:  that  reading-  the  two  directions  to^jether,  it  appears 
that  the  testati)r  uscmI  the  w^ord  ''  vested  "  in  the  sens(>  of 
pay;d)le.  The  learned  Jud<re  (Lord  II  A'l  ni;i;i.KV )  who 
decided  that  case,  even  went  to  the  extent  of  sayinjii;  that 
a  child  who  survived  tlie  tenant  for  life  took  an  immediate 
vested  interest,  which  would  he  transinissil)|e  to  his  per- 
sonal representatives  in  the  event  of  his  dying  under 
twenty-one  ;  but  this  was  only  a  Jirfunt,  although  it 
appears  to  be  a  logical  corollary  of  the  main  decision. 
See  also  S/nij>so)i  v.  Peach  (1874),  1(5  Etp  208,  and 
Barnet  v.  Burnet  (J  8(50),  21)  Beav.  2;VJ,  and  Ihtrleii  v. 
Ferceral,  [11)00]  1  I.  U.  121)). 

"Vested"  So,  again,  the   word  ''vested''   mav,  liv  the  context,  l>e 

reada™^^  construed  as  "•  indefeasibly  vested"  on  the  happening  of  a 
"indefeasibly  contingency,  in  which  case  the  gift  will  he  v(>sted  and 
transmissible  before  the  event,  subject  only  to  being 
divested  on  the  happening  of  it  (7a///o/'  v.  Frohisher 
(1852),  5  Ue  G.  &  S.  191).  Thus,  where  there  is  a  gift 
to  a  class  of  children,  wdth  a  direction  that  no  share  shall 
be  "  paid  to  or  become  vested  in  "  any  child  until  it  attains 
a  given  age,  but  that  if  any  child  dies  under  that  age 
leavinij  issue,  such  issue  .shall  take  the  share  which  its 
deceased  parent  icouUl  have  had  if  livi/ia,  the  word 
"  vested  "  is  construed  as  indefeasibly  vested,  and  each 
child  takes  an  immediate  vested  and  transmissible  interest, 
notwithstanding  it  has  not  attained  the  prescribed  age, 
subject  only  to  that  interest  being  divested  in  the  event 
of  its  dying  under  the  prescribed  age  and  leaviiuj  issue 
(lie  Edmondsons  Estate  ( 18G8),  5  Ecp  389  ;  Poole  v. 
Bott  (1853),  11  Ha.  33  ;  and  see  infra,  pp.  288  et  seq). 
In  fact  it  would  seem  that  wherever,  in  other  parts  of 
the  instrument,  the  donor  sjteaks  of   the  donee's  share  or 
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leijarij  as  helonaina  to  /lim  he/ore  the  preso'/'hcd  date,  any  Art.  49. 
direction  a?  to  vest/'txf  Avill  be  construed  as  importing  p.^j,.^  ^o)  (a). 
absolute  or  indefeasible  vesting,  i.e.,  a  vesting  free  from 
the  liability  to  a  contingent  gift  over.  See  Armijtage  v. 
Wilkinson  (1878),  3  App.  Cas.  355.  In  the  last  cited 
case,  Sir  Jas.  Col  vile  said,  "  The  authorities  show  that 
the  word  '  vest '  may,  if  the  context  of  the  will  is  in 
favour  of  that  construction,  be  read  as  importing  only 
that  the  interest  previously  vested  is,  at  a  specified  time, 
to  become  absolute  and  indefeasible." 

But  if  so  technical  a  word  as  '■'"  vest "  can  be  explained  Ambiguous 
a  fortiori  such  ambiguous  words  as  "become  beneficially  ^ ^'^^^®^' 
interested "  will   not   even    prima   facie  postpone  vesting 
(M'Lac/ilan  v.  Taitt  (1860),  2  D.  F.  &  J.  449). 

On   the  other  hand,  a  clearly  contingent  gift,    e.<j.,    a  Gifts  dearly 
gift  to  sm/i  of  a  class  of  persons  as  shall  be  living   at  a  ^^"tingent. 
particuhir  date,  is  not  susceptil)le  of  explanation  ;  for  it  is 
unambiguous,  and  only  those  can  take  vested  interests  who 
are  living  at  the  date  indicated  (^Bvll  v.  Pritchard  (1826), 
1  Russ.  213). 

In  the  case  of  a  legacv  to  trustees  in  trust  for  A.  for  Payment 
life,  and  after  his  death  to  his  children,  then  as  the  post-  [ui^con-^ 
ponement  of  cnjovment  by  the  children  is  merely  to  let  in  venienee  of 
1  •        i-i-     •        '  !■    A        1         1  /•     1         1  M  1  estate  or 

the  prior  Jite  interest  or  A.,  the  shares  or  the  ehihh-en  vest  to  let  in  a 

iinmediat(dy  on  the  death  of  the  testator,  in  those  who  are  P"oi- '"terest. 

then  in  existence,  subject  to  a  partial  divestment  in  favour 

of  any  children  who   may  be  subse(|uently  born,  the  latter 

taking  v<'St<'d  interests  at  birth.     C'onse(|U('iitlv,  the  share 

of  a   child   d\iiig  after    tiie  testator,   but    in   A.s  lifetime 

(even  if  it  lives  only  a  few  minutes),  passes  to  its  personal 

representatives.     In   short,  the  gift  is   not   contingent  on 

the  children   surviving    A.   (Ilalll/a.r  v.    Wilson  (1809), 

16  Ves.  \M). 

Tbe    rule    i-^    e(juallv   applicable   to    j)r()perty    settled    by  Ixulr  ('<|iially 

I        I         'I'l  11  •  ..I  .  i        •     .iitiiliralili' 

deed.      I  lius  where,    hv    marriage   seitleiiieiif ,    jir<»|terly    '""  j,, 'i,.,.,!^ 
settled  ill  trti^t  lur  the  wife  for  lii'e,  and  after  her  death  fur 
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Art.  49.  -iidi  o\'  the  cliilili'rii  of  the  iiKirria^c  ;is  >lic  iii;iv  iippoiiit, 
l*ar;i  {2)  (a)  '""''  '"  'l''':"'!'  <Jt'  ii[)|)oilltm('iit .  to  |i:iy  llic  princijiiil  ;iii(l 
all  aiTcais  ul'  intero.st  to  iill  cliihlrt'ii  of  tlio  inarri;i;j:,r  in 
(■i|ual  shares,  there  is  ''a  vested  interest  in  all  the  chihh-cii 
>lie  nii<2;ht  ever  have,  uiioii  their  respective  births,  to  be 
divested  by  the  exercise  of  the  power  ot"  appointment" 
(per  ArDEN,  ^I.1\.,  Winderzce  v.  Avlom  (171>*J).  4  Ves. 
771  :  /.'<-  Iloicanl  (185*S),  7  Ir.  Cli.  Reps.  3^)0  :  /'/ill//  v. 
FitZijerald  (1843).  C  Ir.  Va\.  Keps.  X\')). 

liiicrposiiioa       Q^^  the  other  hand    it   must   not  he  Jiastilv  assunicil  that 
of  a  life  .  .  .  .        I-,.  •/  .1 

estate  does      tlie  niterpositiou   ot   a    liic  <'stat("    necessarily  vests   tlie   vc- 

not  neces-         mainder    expectant    on    its    deteiMnination.      Thus     in     lie 

sarilvvest  tlu'  ^ 

remaiiulcr.       I )ei<ihton  ,^  Settled  Estatct^   (187(1^,   '1    C'h.    J).    78o,   tlierc^ 

was  a  trust  for  testator's  wife  for  life,  and  after  her  death 
to  ap[ilv  the  income  for  the  maintenance  of  his  cliildi-en 
then  living  and  the  issue  of  those  tiien  dead,  lu^r  dlrpes, 
initil  the  youngest  surviving  child  shoulii  attain  twenty- 
one  ;  and  then  to  sell  and  divide  I)etween  all  the  cliililreii 
//(('//  living  and  the  issue  then  living  of  any  deceased 
children.  The  youngest  child  attained  twenty-one  in  the 
lifetime  of  the  widow.  It  was,  however,  held  that  on  the 
true  con.struction  of  the  will  the  words  "  then  living " 
referred  to  the  date  of  distribution  and  not  the  date  when 
the  youngest  child  attained  majority,  and  that  conse- 
quently those  children  who  died  between  the  date  when 
the  voungest  attained  twenty-one  and  the  death  of  the 
widow  took  nothing. 

PARAGUArH    {•>)  (1)). 

(lifts  "at"  AVhere  the   gift   is  to   A.    for  life,  an<l   after   his  death 

ol ''from  and  ^<^  his  children  at  "twenty-one"  (Stapletoa  v.  Cheele 
after"  the  (1711),  Pr.  Ch.  315),  or  "upon  attaining  twenty-one" 
!u?c?;-en"a.rd  (Leake  v.  RoUnson  (1817),  2  Mer.  3(^3),  or  -  when  "  or 
Prima  fade  "  ^s,"  or  "  from  and  after  "  they  .shall  attain  twenty-one 
con  ingen  .  (^jj^^^^g^^^  ^,  Graham  (1801),  G  Yes.  239  ;  Daviesw.  Fisher 
(1842),  5  Beav.  201),  the  posti)onement  is  prima  farie  con- 
strued as  being  personal  to  the   donee,  and,  consequently, 
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no  child  takes  who  ilios  betbro  attaining  that  age  {Leakey.     Art.  49. 

Boliinson,  iiitpra  ;  J^e  Fraiiri.<,  J-^raiiei.'<  v.  Francis,  [1905]   Paia.  (-2)  (b). 

2  Ch.  2115,  referred   to   in  detail,  ////Vrt,  p.  273).     For  an 

example  where  the  gift  was  to  take  eftect  at   the  exjjira- 

tion  of  ten  years,  see  Smell  v.  IM^  (1700),  2  Salk.  415, 

and  Re  Eve,  Belton  v.   Thompson  (1905),  93  L.  T.  235,  as 

to  wills  ;  Re  Theed's  Settlement  (1857),  3  K.  »t  J.  :575.  as 

to  deeds.     In  the  last  case.  Wood,  V.-C,  stated  the  nde 

as  follows:   •'Tlu'  (Hicstion  in  all   such  cases,  is  whether 

the  period  of  division  is  postponed  on  account  of  previous 

interests  in  the   fund   which   are   given   to  other  persons 

in    the    meantime,   or    on    account    of   some   qualification 

attached  to  the  donee.     In  the  former  case,  the  deferred 

interest  vests  on  the  execution  of  the  settlement  ;  in  the 

hitter  it  is  contingent." 

rARAtntArH  (3). 

Thr  express  mention    ot'  the  attainment  \)\  the  donee  o^  Prima  f(ii:if 

^1  1      •  •  i'  ^1     i-  1,  int'erence  of 

a  given  age  is  not.  however,  conclusive  evidence  tliat  such  ^.o„tilu'enc•y 

attainment  is  a  condition  precedent  to  vesting.     Of  course,  rebuttable. 

where  the  gift  or  trust  is  in  fiivour  of  sncli  members  of  a 

class  as  sliall  attain  a  given  age,  only  those  will  take  who 

satisfy  tlie  words,   i.e..  who   live  to  attain  the  given  age 

{^Leah'    V.    Rohiiisoii,   .<iij>rii ;    Deicar    v.    Brooke    (1880), 

14   ( '.    IJ.   529).     In    such  cases  there  is   no  amhiguity. 

But  where  there  is  ambiguity — for  instance,  where  there  (jift  distinct 

is  a  direction  to  pav  a  Icgacv  at  or   a-hoi  A.  ?>.  .ittnins  a  J'."">  •^•••«^*'- 

I     -  »->      .-  1 11)11  as  III 

given  age — then  a  more  minute  «'xaminatioii  of  iln'  <l<i(U-  ]iaym'iu. 
ment  becomes  necessary.  If  -in'li  woi-ds  smnd  alone,  t  lien- 
is  a  verv  strong  ]»rcsumiiti<in  tli:ii  tin'  gilt  is  eoniiiigcnt  ; 
l)Ut  that  ])resumpfion  do<'-  not  nii-c  where  the  gift  and 
the  direction  for  pa\inenf  :ii-e  di-t  inet .  l"(tr,  in  lli<'  latter 
case,  the  inference  is,  that  by  separating  the  gift  from  the 
time  of  |tayment  of  it.  the  donor  inti-nded  that  the  ve-ting 
.-JKJiiid  iKjt  be  conteiiiporaiieoii^  with  the  period  ot  di-lri- 
bution  (llr  li,irtltntii,mir  (  1^<49),  1  .M.  ^  (i.  35J  ;  Li.^lery. 
Brudle;/   MS|1,.    1     |la.    10;    William.^    v.    (lark   (1851), 
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Art.  49.       1     !)(•(;.  its.   472,   as   to    wills:  and    ////nrsx.  /,'.;Hn</t<),t 

Para.  (3).      (l^-i^^),  1  J.  «&  Lat.  ')f<l ,  and  .A77'  v.   Woo,/  (  ISt;,")),    2    Do 

.T.  &  S.  ;:;23,  as  to  (li'cds). 

(•ifti)f  inter-        'flj(>  nrinu)  facw  i)ro.snmiit lull  that  words  of  continui'iicv, 

incunu-.  siu'h  as  ■'  when,     "  as,     "  upon,'    etc.,  ]»rovent  iminodiate 

vesting,  may  also  1)0  rebutted  (at  all  events  in  the  case  of 

willsj.  \)\  the  fact  that  the  testator  has  directed  that  the 

whole  of  the  intermediate  income  shall  be  applied  to  or  for 

the  benefit  of  the  donee  (Hanson  v.  Graham  (1801),  (5  Ves. 

2;UI).     As  was  said  by  Tttrner,  L.J.,  in  Re  Hart  (1858), 

3  De  G.  &  J.  202.  "  where  a  legacy  is  given  bv  a  direc- 
tion to  pay  wIkmi  the  legatee  attains  a  cci-tain  age.  the 
direction  to  pay  niav  im[>ort  either  a  gift  at  the  specified 
age,  or  a  present  gift  with  a  j)ostponed  payment  ;  diul  if 
the  interest  is  given  in  the  metint/me,  it  shoics  that  a  present 
aift  was  intended "  (a})plied  ///  re  Gosslina,  Gosslimi  v. 
rjrork,  [1903]  1  Ch.  448).  This  rule,  however,  only  pre- 
vails where  the  direction  to  aj)ply  the  income  or  some  part 
of  it  is  imperative  (Fox  v.  Fo.c  (1875),  Ut  E([.  28t)  ;  Re 
Tarnei/.  Turner/  v.  Turner),  [1899]  2  Ch.  739).  A  direc- 
tion to  iipply  the  income  for  maintenance  or  to  accumulate 
is  insufficient  {VaxiHlrerj\.  Geddes  (1830),  1  H.  k  M.  203), 
and,  a  fortiori,  a  mere  power  to  iipply  does  not  raise  any 
inference  in  favour  of  vesting  (Leake  v.  Rohinson  (1817) 
2  Mer.  3tI3  ;  Fo.r  v.  Fox,  sujoui, ;  Re  Winth',  Tncl-er  v. 
Wintle,  [189G]  2  CUi.  711  ;*  Jfervar  \.  Brooke  (1880), 
14  Ch.  D.  529  ;  Rnssell  v.  Russell,  [1903]  1  I.  R.  1(18). 
Nor  does  the  rule  :ij)ply  where  the  gift  of  interest  is 
equally  contingent  with  the  gift  of  the  capital  (Kniohf  v. 
h'nir/ht  (l<S2t;;,  2  S.&  S.49()  ;  Morgan  \.  Mornan  (1850), 

4  De  G.  &  S.  164).  Nor  where  a  fixed  sum  is  given  for 
maintenance,  although  it  may  be  equal  to  the  whole  in- 
come [Boughton   v.  Bonghton    (1848),    1    H.  L.  ('as.  400  ; 

Watson  V.  Har/es  (1839),  5  M.  &  C.  125).     The  rule,  how- 

*  The  doubt  thrown  by  North,  J.,  in  this  case,  on  the  decision 
of  Jessel,  M.R.,  in  Fox  v.  Fox,  supra,  has  been  disapproved  by 
LiNDLEV,  M.R.,  and  Jecxe  P.,  in  Be  Tumey,  Tumey  v.  Tumeyy 
supra. 
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ever,  is  none  the  less  applicable  because  the  balance  only  Art.  49. 
of  the  income  is  directed  to  be  paid,  after  first  satisfying  p^ia.  (3). 
an  annuity  or  other  charoe  (^Jot)es  v.  Markilicaiii  (1826), 
1  Kuss.  220  ;  Potts  v.  Atherton  (IboD),  28  L.J.  Ch.  ^%^). 
A  direction  to  apply  income  for  the  common  maintenance 
of  a  '•/a.s\s\  will  not.  however,  vest  the  shares  of  individual 
members  of  the  class  {Re  Parker,  Barber  v.  BarJ>er  (1880), 
U;  Ch.  1).  44  :  Re  Merciit,  Mervin  v.  Crossman,  [1891] 
:')  Ch.  D.  lyy  :  Re  Gosslincf,  Gosslinr,  v.  P:icock,  [1903] 
1  (  h.  448,  in  which  the  rule  (stated  in  the  court  below, 
[1902]  1  Ch.  945)  was  recognised,  althou<;h  on  the  true 
inter] iretation  of  the  will  it  was  hcM  to  be  inapplii-able). 

At  one  time  it  was  considered  that  the  effect  of  a  <iift  of  Rules  as  to 

•    ^  ...  .  cij^Mi  the  vestincr 

intermediate  income  on  vestino;,  was  contined  to  wills,  on  effect  of  a 
the  (rround    that   it  is    a   rule  derived   from    the    Homan  gift  pf  inter- 

•    -1    1  Til  1     •       •      1  /     1  •  1    iiiediate 

civil   law  ami  applied  l)y  the  ecclesiastical  courts  (which  income  also 

administered    that   law)    in    the    construction    of  wills  of '^PP^^^  ^"^^ 
^  deeds. 

personal  estate  (of  which  they  had  cognizance),  and  that 
therefore,  it  could  not  govern  the  construction  of  deeds 
which  were  outside  the  jurisdiction  of  the  ecclesiastical 
courts.  As,  however,  was  observed  by  a  learned  Irish 
judge,  rules  of  construction  are  not  rules  of  law,  but  rules 
intended  to  enable  courts  to  arrive  at  a  man's  true  meaning  ; 
and  a  rule  for  that  purjiose  which  the  ( "hancery  judges 
have  adopted  from  the  civil  law,  is  none  the  less  apjtlic- 
al»le  U)  deeds,  becaUM'  the  coui-ts  which  oiigiually 
administered  the  civil  law  had  no  jurisdiction  over 
deeds.  He  therefore  held  (and  it  i>  conceived  rightly) 
that  the  rule  i<  e(jualiv  ajipiicablc!  to  deeds,  becau-e  the 
reasons  on  which  it  is  founded  are  as  applicaltle  to  <li'eds 
as  to  wills  (see  Moxtiin  V.  lininlon  (l^dd).  17  I  r.  Ch.  I{e|.. 
I.'>;{,  following  AV  ^^/-///('f  is.'jd),  1  /■/'/■(/.  17.'>.  but  .j.  .Ini^i,  \. 
Wood  n^>J'»),  2«  l'.<-av.  :);'.:  2  I  )c  <;.  \  S.  ;',2;;,  and 
lluherl  V.   I'lir.^'ons  fl7:»(l),  2   \'e>.  mii.  -luA). 

A  ilirection  to  -ever  a  gift  from  tlie  testator's  genend  DinTti.m  t.. 
estate,  and  to  accumulate  the  income,   ami   •*>  I»<'1«' ''''V'''-''"  fj.,'',,',,' jf,!,,,.,,,i 
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Art.  49. 

Para.  (3). 

estate  ami 
to  ill  Tiimu- 
late  iiiconic 
favours 
vesting. 


Court  leans 
in  favour  of 
vesting  of 
residuary 
gifts. 


Effect  on 
vesting  of 
a  gift  over 
on  failure  to 
attain  the 
given  age. 


Effect  on 
vesting  of  a 
gift  over  on 
some  other 
contingency 
than  tiie 
attainment 
of  the  given 
aye. 


and  ac'cuimilat ions  in  trust  tor  a  donee,  "at"  oi'  '"upon 
attaining''  twenty-one,  will  o^eiierallv  he  construeil  in 
t'nvom-  of  imniodiate  vestino;  (Sa>ni(/rrs  \.  I'ltntirr  (  IN  11  ), 
1  <'r.  \-  Ph.  2  40:  Frsthu/  v.  Al/m  (IS  17).  ">  lla.  .'.7;'.  ; 
/'>'  IT/v//,  Shnirl  V.  W'ny  nS-Sf)).  i'.O  ('li.  I ).  .')II7:  //<■ 
Jicran  (1^87),  34:  (_'ll.  1).  7  Hi:  HrrniKUi  v.  /Imnntu, 
[ism]  1  Ir.  \{.  (][)). 

In  and)iouous  cases  the  court  leans  in  t'avoui'  ol'  xcstin;^; 
a  ^it't  ot"  residue,  so  as  to  a\()id  a  jjossihle  intestacy 
(Booth  V.  Booth  (17US),  4  Yes.  o'.t'J  ;  .P,'ari,ian  v.  /'ear- 
incui  (18G3),  33  Beav.  3'Jl  ;  IIW  v.  \\\d  (1803),  4  (iiff". 
198). 

Wliei-e  there  is  a  ;i,it't  to  a  clii.ss  at  a  e-ivcn  a_<;('.  and  the 
testator  directs  that  the  share.^  of  those  dyin^-  undei-  that 
age  shall  go  to  the  survivors,  each  niemljer  of  the  elass 
takes  an  immediate  vested  interest,  subject  to  be  divested 
in  the  event  of  bis  dying  under  the  given  age  ;  for  other- 
wise the  gift  over  would  be  sui)erfluous  (He  Ed))ioiuIsoii\^ 
Estate  ( 18G8),  5  Eq.  389).  But  the  same  reasoning  does 
not  apply  in  the  case  of  a  gift  to  an  individual  at  twenty- 
one,  with  a  gift  over  if  be  dies  under  that  age  (Malrolm  v. 
O'CalkKjJMH  (1817),  2  Madd.  349  ;  Re  Paijne  (18o7), 
25  Beav.  556  ;  but  cf.  Duvles  v.  Fisher  (1842),  5  Beav. 
201,  and  RJdaicai/  v.  I'/dr/icaif  (1851),  4  De  G.  k  S. 
271). 

It  was  tbrmerly  held  that  where  there  is  a  gift  "at"  or 
"  upon  attaining"  twenty-five,  with  a  gift  over  in  the  event 
of  the  donee  dying  under  twentif-onc,  the  gift  is  vested  at 
twenty-one  (Be  (runiuiKj  (1884),  13  Ir.  L.  K.  2(»;5)  :  and 
that  the  same  result  occurs  where  the  gift  over  is  in  the 
event  of  death  under  the  given  age  without  issue  (Bland  v. 
Williams  (1834),  3  :\I.  &  K.  411,  and  see,  also.  Re 
Thomson's  Trusts  (1870).  11  Ecp  14r),  and  /.'r  Knoirh's, 
^otta'je  v.  Buxton  (^1882),  21  Ch.  I).  80(5).  So  a  gift 
after  a  life  interest  to  the  children  of  the  life  tenant  "  at " 
twenty-one,  with  a  gift  over  in  the  event  of  the  life  tenant 
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(lyini;  without  leavin<i  issue,  has  hecn  hehl  to  he  vested  at  Art.  49. 
the  death  of  the  life  tenant,  but  not  before  {Bree  v.  PerfWt  p.^,.j^  ,.^) 
(1844).  1  Coll.  128  :  Be  Wran<iham  (1860),  1  Dr.  &  Sm. 
3")8  :  Kidman  v.  Kidman  (1871),  40  L.J.  Ch.  359,  and  see 
also  7iV  J>i-i\in  (1887),  o4  ( 'h.  D.  71G).  However,  all  these 
cases  have  l)een  somewhat  shaken  by  the  recent  decision  of 
the  ( "ourt  of  Ajipeal  in  Re  Edmonds^  Jones  \.  ./ones, 
[lyOtJ]  1  Ch.  570,  where  it  was  held  tliat  a  bequest  to  tes- 
tator's children  ''who  shall  attain"  the  a^e  of  twenty-one 
vears,  with  a  <^ift  over  in  the  event  of  the  testator's  death 
without  leavinor  an^/  child,  was  a  contingent  gift  to  the 
children  ;  Romer.  Ij.d..  saying  :  '•  1  think  that  wdiere  you 
have  words  which,  jiri ma  farie  ini])ort  contingency,  though 
they  are  somewhat  ambiguous,  you  will  not  turn  them 
into  non-contingent  words,  and  make  gifts  to  the  children 
vest  at  birth,  merely  because  you  have  a  gift  over  on  the 
parent  dying  without  children." 

Taragrai-h  (4j.  ' 

Whi-re  there    is   a   y-ift  to  a  class    when    the  youngest  (;ifi  to  a 
mi'inlx-r  of  it    attains  twenty-one.   it   is   clear   that  every  th^e  voum4st 

member  of  the  class  who  attains  twentv-one  takes  a  vested  attains 

11  11  1-  -11  ,      ,1    •       twenty-one. 

interest,  although  he  may  not  live  until  the  youngest  attains 

that  age,  (jr  although  the  youngest  may  die  under  that 
age  (LeemiiKi  v.  Shervatt  (1842),  2  Ha.  14  ;  Re  Jliinlc/s 
7V?/.s^f  (l8G5j,  1  Eq.  21*5).  This  vesting  is,  however, 
-abject  to  i)artial  divesting  in  order  to  let  in  any  future 
lioi"n  iiKMiibcr-  ol  the  cla-^  who  may  come  into  existence 
before  the  |icri<jil  ot  di-i  riliiition  ( /\'e  Stephens,  Kill'//  v. 
JJetfs,  [r.K)4]  1  <'li.  ;')22.  following  Watson  v.  )'<(»m/ 
(1885;,  28  Ch.  ]).  4:5t;,  and  «•<•  also,  supra.  y\>.  104.  1(»5, 
wIk'P'  fh(!  period  lor  the  ascertainment  ol  tin*  nicndters 
of  »n<|i  a  cla-s  is  treat(!d  of  in  more  detail).  .Morct)\fr,  it 
would  -•••■Ml  tVoiii  a  di'fi-ioii  ol  ll\l.l..  \  .-C.,  in  < 'nld/rotf  v. 
lifst  (  W.  N.  (l^Ml)  15»l),  that  the  altaimncnt  of  twenty- 
one  bv  eaeh  mendnM*  (tl"  t he  clas-^  i.-  a  cornlitioii  jirecedent 
to  v<-iing.      I'liit  where  there   i^  anvthing  ei>e   in   the  will 
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Art.  49.  which  t'luours  earlier  Noting-  {('.(/..  where  tlie  iiiteniicdiato 
I'aia  (4).  iiH'ome  is  <;iYen  for  inaiiitenanee.  as  in  lie  Gi-nrc's  '/'rusts 
{1^('>2),  ^  Giff.  575:  and  Jhwlton  v.  J'ilrlwr  (ISC.O), 
29  Beav.  633),  tliei-e  will  lie  iinnie(liate  vestin;^' :  and  where* 
the  ^it't  is  to  jtersomv  deshiiiatu  wlion  tlie  youngest  attains 
twenty-one,  the  gift  will  vest  immediately  (('oo/x'r  v. 
Cooper  (I860),  29  Beav.  22i»  ;  Re  J.yman  (i^OO),  2  L.  T. 
(n.s.)  (;62). 

Paragraph  ^5). 

Contin^'fiKv        The  leaning  of  the  eourts  in  favour  of  vesting  is  exem- 
attaclii'd  to         ,.,.     1  ••,!••      1-      ;•        1  i       1  i-.'  1    ... 

ori"iiial  L'ift     pldied  HI  its  disnicluiation  to  extend  a  eon(litu)ii  |ircec(lcnl 

iu)t  extended  hevond  the  iiersous  to   whom  it  <trictlv  applies.     Thii-    in 
to  gift  over.  ' . ,.    ,       a     /•       i  •  i-  •  i  •      i        x  "  i       i-  i 

a  gitt  to  A.  tor  lire,  with  remainder  to   such  ot  a  class  as 

shall  survive  him,  and  the  ehildicn,  per  stirpes,  of  such 
members  of  the  class  as  shall  tlie  before  A.,  the  contin- 
gency of  surviving  the  life  tenant  is  prima  facie  conlined 
to  the  original  members  of  the  class,  and  is  not  extended 
to  their  children.  Consequently  if  a  member  of  the  class 
dies  in  A.'s  lifetime,  his  chiMi'cn  take  iinincdiatc  \-e-r<'(l 
interests  whether  they  siii-vive  A.  or  not  {Murlin  v.  llol- 
gate  (1805),  L.  M.  1  H.  L.  175  :  /.V  OrtoN's  'I'rxst  (l.sCC). 
3  Eq.  375  ;  Burt  v.  Ih-lh/nr  (1872),  14  Eq.  160  ;  Re  Wool- 
ley,  Wormald  v.  WooUe;/,  [1903]  2  Ch.  206).  Nor  is  there 
any  difference  in  this  respect  where  the  gil't  is  substitu- 
tional and  not  original  (see  infra.  ])p.  'MO  ef  se<j}.  Vmt.  as 
in  all  cases  of  vesting,  this  inference  is  capable  of  bi'ing 
rebutted  by  other  expressions  in  the  document  (Benncll  \. 
Merriman  (1843),  6  J>eav.  360  :  He  KirLnum's  I'rusls 
(1859),  3  De  G.  &  J.  558). 

rAliA(;l!Al'Il     (6). 

<4ift  over  Where  a  legacy  is   settled   in  trust  I'or  A.  tor  life,  with 

will  take  remainder  to  the  child  of  which  she  was  enceinte  at  the  dat<' 

effect  on  ,  i     i  •  .  i       i  •  i  i     7  •  1 

failure  of         of  the  will,  but  it  such  child  die  under  twenty-one,  then  to 

prior  gift,        g  ]^  jj  j^uj.,1^  Qj^t  that  A.  was  not  enceinte,  the  gift  to  B. 

although  it  '  ..... 

fails  in  a  way  will   take  effect,   although  the  failure  of  the  previous  gift 

teinplated.       ^^^^  "o^  ^^^^'^^  place  ill   the   way  contemplated   by  the  te.s- 
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tutor,  viz..  l)v  the  death  uiuler  twenty-one  of  the  iniagi-  Art.  49. 
uury  child  {Joiit.<  v.  Westi-omh  {1111).  Tud.  Ld.  C'as.  Con.,  p.^j..^  ^yj 
•47U).  So  where  ])roperty  is  given  to  A.  for  life  or  until 
l)iinkruptcv.  followed  by  a  gift  over  in  the  event  of  hank- 
ruptci/  to  B.,  the  latter  will  take  a  vested  interest  expectant 
on  the  bankruptcy  or  death  of  A.  {Re  Akeroi/d,  Roberta  v. 
Aktnv/d,  [l<Si'3]  3  Ch.  3()3),  and  a  similar  result  occurs 
where  the  gift  is  to  a  woman  for  life  or  during  widowhood 
with  a  gift  over  on  re-ma rr'nuie  (Lii.rford  v.  Checke  (IGU-l), 
3  Lev.  125)  ;  even  although  the  gift  over  on  re-marriage 
is  to  the  willow  herself  and  others  (CnderhUl  x.Roden 
(li<7G),  2  (.'h.  D.  4i)-4).  In  the  converse  case,  where  the 
gift  over  is  expressed  to  be  on  death,  it  will  also  take  effect 
on  re-marriage  (Stanfoi'd  v.  Stanford  (1887),  34  Ch.  D. 
3tt2).  In  short,  in  all  such  cases,  there  is  a  necessary 
implication  that  the  gift  over  was  to  'take  effect  on  the 
determination,  in  anij  manner  of  the  preceding  estate,  and 
was  not  contingent  on  its  determination  in  a  particular 
manner.  See  also  Re  SJiurkhnrtih\^  Settlement,  Robertson  v. 
Shui-khurr^h,  [1901]  2  Ch.  794,  and  supra,  p.  182. 

This  presum})tion.  however  (like  other  presumptions), 
must,  of  course,  give  way  to  unambiguous  and  clear 
language,  for  an  example  of  which  see  Re  Tredwell, 
Jeffraijy.  Tredwell,  [1891]  2  Ch.  (;4(). 

Tin-   principle   is  e(iually  applicable  to  deeds  as  to  wills  Same 
(Os/.orn    x.Jiellman    (18»;(»),    2    Ciff.   :)93.  and  /y-n-m-..   v.  1^'|;|;^^^^^^^^^^^ 
Jenninijs  (18GG),  L.  \i.  2  Eq.  44.Sj.  <leeas. 


Art.  ;>0.    Vcstimj  dJ  Jicul  Estate. 

(1)  In  the  construction  of  devises  of  real  estate  all 
estates  are  holden  to  be  vested,  unless  a  condition  pre- 
cedent to  vesting  is  so  clearly  expressed  that  I  lie  courts 
cannot  treat  them  as  vested  w  itboiit  deciding  in  direct 
opposition  to  the  terms  of  the  will  {Uuraatun's  Case 
(1587),  8  Reps.  21). 
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Art.  50.  (-2)   Words    of   apparent    condition    will    he    read   as 

merely  postponing  possession,  and  not  vesting ;  and 
where  the  devise  is  clearly  conditional,  the  condition 
will,  if  possible,  be  read  as  a  condition  subsequent 
and  not  precedent,  so  as  to  cause  the  estate  to  be 
vested  subject  to  be  divested  (Du^eld  v.  Duffield  (1829), 
1  Dow  &  CI.  268,  at  p.  311). 

Paragraph  (J). 

^l^a,i*  If  thfc^  gift  i.><  clearly  dependent  on  a  condition  precedent, 

condition  „  ,  .  ,  ,.  .  ™, 

precedent.       eiteet  must   be   given  to  the  condition.      1  liiis,  m  a  devise 

to  such  children  as  shall  attain  twonty-ono,  the  attaiiunent 
of  twenty-one  is  jiait  of  the  description  of  the  devisees, 
"  It  is  iin[)Ossible  to  say  that  the  words  do  not  import 
conditions  precedent  to  the  vesting.  The  estates  are  not 
given  to  any  jiartienlar  ehildrcn  liy  name,  V)ut  to  such 
children  as  shall  attain  the  age  of  twenty-one  years  : 
until  they  have  attained  that  age,  no  one  com[)letely 
answers  the  description  which  the  testator  has  given  of 
those  who  arc  to  be  devisees  under  his  will  :  and  therefore 
there  is  no  person  in  whom  the  estates  can  vest  "  {^per 
Best,  C.J.,  Jhi^eldy.  J>ui)ield  (1829),  1  Dow.  &  CI.  '1^, 
314),  and  this  app)ears  to  be  so,  notwithstanding  a  gift 
over  in  default  of  a  child  attaining  the  re([uired  age 
{Festiwj  V.  Allen  (1813),  12  M.  k  ^\ .  271»). 

So,  where  there  is  a  devise  to  A.  for  life,  and  aft.M-  his 
death  to  such  of  his  children  as  shall  attain  twenty-one, 
the  class  is  a  contingent  class,  to  be  ascertained  (where  the 
will  was  made  before  the  Contingent  Remainders  Act,  1877 
(10  &  11  Vict.  c.  33)),  at  the  death  of  A.,  and  those  who  have 
not  then  attained  twenty-one  are  excluded  {Feding  v.  Allen, 
svpra).  But  it  is  conceived  thut  this  would  not  be  so  in 
wills  made  since  the  Act.  See  Blackman  v.  Fysh,  [1892] 
3  Ch.  209.  Anvhow  where  the  gift  is  to  all  the  children  of  a 
tenant  for  life,  who  either,  during  his  life  ora/tericavds,  shall 
attain  twenty-one,  then,  as  the  gift  cannot  take  effect  as  a 
contingent  remainder,  it  will  be  construed  as  giving  vested 
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interests  to  all   children  who  have  attained  twenty-one  at     Art.  50. 
the  death  of  the   tenant  for  life,  with  an  executory  liniita-     p^i.^  (i), 
tion  divestini;  them  pro  fanto  to  let  in  other  children  as 
they  attain  twenty-one  (A*^  Lerhmere  and  Lloyd  (1882), 
18  bh.  D.  -rlAv]>ean  v.  Dean,  [1891]  3  Ch.  150;  dissenting 
from  Brarkenhurij  v.  Gihhons  (1876),  2  Ch.  D.  417). 

Where  the  gift  is  to  a  child  lolien  it  attains  twenty-one 
it  is  clearly  contingent  {Re  Francis,  Francis  v.  Francis, 
[1905]  2  Ch.  295).  As  Swinfen  Eady,  J.,  said  in  that 
case,  "  The  devise  to  Hilda,  standing  alone  as  it  does, 
and  not  ])receded  by  any  intermediate  interest,  is  contin- 
gent, and  the  attainment  of  twenty-five  is  a  condition 
precedent  to  the  estate  vesting  in  her.  It  is  the  case  of  a 
devise  which  is  in  form  continc/ent,  and  which  stands  alone 
and  icithout  any  context  to  enable  the  court  to  hold  it  to  be 
rested.  There  is  not  in  terms  any  gift  or  disposition  of 
the  rents  until  Hilda  attains  twenty-five,  which  might 
have  enabled  the  court  to  say  that  attaining  the  [jrcscribed 
age  no  more  imported  a  condition  precedent  than  any 
other  words  indicating  that  the  remainderman  was  not  to 
take  until  after  the  determination  of  the  particular  estate. 
Nor  is  there  in  terms  any  gift  over  on  Hilda  dying  under 
twentv-five,  which  might  have  enabled  the  court  to  hold 
that  Hilda  took  whatever  was  not  given  over  to  the 
party  claiming  under  the  devise  over,  and  to  construe  the 
condition  as  a  condition  subsequent,  divesting  a  ])revionsly 
vested  estate."  See  also  (Trant\'i  Case  cited  in  Lain/iet's 
Case  (1013j,  1<»  Kcps.  Itl  1.  :  /'hipps  v.  .b-/r/'.s-  (  1.S42), 
!•  ('\.Si  V.  583  ;  Andreir  \.Au<lrr>r  (1875),  1  Ch.  1).  410; 
I.nn  V.  /.ore  (1881),  7  Ir.  \j.  K.  30<i  ;  Kiersey  v.  Flarahan, 
[1905]  1  I.  |{.  45. 

I'AUAi.ltAl'll    CI). 

\VIi<-r<-.     however,    words     dfarlv     coiidil  ioiial    dn    not  ( 'mKliiioiial 
iicrcs-arily    Mn|»orf    a    coikIiIioii    jirt'irttnit,    tlicy    will    '"' ,.|,.,i,.|,. 
<(>n*trii<*d  as  a  <'ondition  siih>eipn'iit,  so  as  to  a\<)i(l  a  jiarlial  in»'<fiU'iit. 
intestJicv  or    rt'suiliii;:    iisf    in    lavonr    (»l    the  Irstalor's   cjr 
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Art.  50. 
Para.  (2). 


Gift  over 
ma}'  vest  a 
gift. 


fixaniple 
wlierc  inter- 
mediate life 
estate  and 
gift  over. 


settlor's  licii',  the  court  rcoMrdiiin-  stu-li  piirtial  ami  t(Mii|H)r:iry 
estates  in  an  heir  as  imdesiraiile.  Tims,  wiiere  tb.e 
property  is  oiveii  to  some  third  person  prior  to  the 
attainment  of  the  nixcn  a;j;e  hv  the  drvi>ee.  the  court 
roijards  the  gift  to  the  devi.see  as  in  tact  onlv  a  remainder 
takiiii>;  et!^'eet  in  its  natural  order  on  the  determination  oi" 
the  ])recedine-  estate,  and  considers  that  attaining-  the  pre- 
scribed a;j;e  in  such  a  case  no  more  imports  a  condition 
])recedent  than  any  other  words  indicatine-  that  a  re- 
mainderman is  not  to  take  until  after  the  determination 
of  the  particular  estate  (jo^j-Tindel,  CJ.  :  /*/i//>/>s  v.  Arker.f 
(18.")")),  i)  CI.  &  F.  .591  ;  and  see  GoodtUle  v.  W/iifh// 
(ITb.');,  1  Burr.  228  ;  Borat^toit's  Case  {\^)i^l),  W  Co.  I'Ja). 

So  again,  where  the  property  is  expressly  given  over  in 
the  event  of  the  devisee  failing  to  attain  the  given  age, 
the  court  considers  that  tlie  gift  over  sufficiently  shows 
the  meaning  of  the  testator  to  have  l)een  tiiat  the  first 
devisee  should  take  whatever  interest  the  party  claiming 
under  the  gift  over  is  not  entitled  to,  which  of  course 
gives  him  the  innnediate  interest,  subject  only  to  the 
chance  of  its  being  divested  in  a  future  contingency 
(^per  TiNDEL,  CJ.,  I'hipp.^  v.  Arlci^ra,  supra;  and  see 
Edwards  v.  Hammond  (1084),  1  B.  »fc  P.  N.  R.  324  «.). 

Both  these  considerations  (gift  of  intermediate  income 
and  a  gift  over)  were  applicable  in  the  instructive  case  of 
Amlreio  v.  Amlrew  (1874),  1  ( "h.  D.  410.  There  a  tes- 
tator devised  lands  to  T.  during  his  life,  and  from  and 
after  his  decease,  to  his  eldest  son  if  he  should  have 
arrived  at  the  age  of  twenty-one  years,  and  ///  dcjanU  of 
having  a  son,  then  over.  T.  died,  leaving  an  eldest  son  a 
minor.  It  was  held  by  the  Court  of  Appeal,  that,  on  the 
death  of  T.,  his  eldest  son  took  an  estate  in  fee,  liable  to 
be  divested  on  his  death  under  the  age  of  twenty-one 
years,  with  an  executory  gift  over  in  that  event,  and  that 
consequently  the  rents  and  profits  were  not  undisposed  of 
between  the  death  of  T.  and  the  attainment  of  twenty-one 
bv  his  son.     James,  L.J.,  said  :  '■  The  conclusion  which 
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the  vico-elianeellor  felt  liiniselt'  coiiipellcil  to  arrive  at  is  Art.  50. 
startlino;,  and  is  obviously  one  which  the  testator  could  pa^^iTT-') 
never  liave  intended — which  no  sane  testator  could  have 
intended — namely,  that  durinir  the  minority  of  his  son's 
eldest  son,  the  person  especially  designated  to  take  the 
estates,  and  to  be,  so  far  as  these  particular  considerable 
estates  are  concerned,  the  head  and  representative  of  the 
family,  he  should  be  left  penniless,  and  the  estates  should 
go  away  during  that  time  from  the  family  of  his  son  to 
the  testator's  heir-at-law,  for  the  time  being  ...  It 
must  be  conceded  that  the  words  of  gift  to  the  son's  eldest 
son.  standing  alone  and  unaffected  by  any  preceding  or 
subsequent  context,  would  have  been  a  mere  gift  of  a 
future  contingent  interest.  But  these  words  do  not  stand 
alone.  They  are  jtreceded  by  the  life  estate  to  Thomas, 
and  they  are  followeil  by  the  words  'and  in  default  of  his 
having  a  son  ...  I  give  and  bequeath  the  same  to 
the  eldest  son  of  Henry  for  ever.'  Now  the  words  '  in 
default  of  having  a  son'  or  words  of  precisely  the  same 
import,  liave  been  uniformly  held  to  mean  that  the  estates 
are  not  to  go  over  so  long  as  there  is  any  male  issue,  and 
that  the  estates  are,  by  necessary  implication,  to  go  to  the 
male  issue  in  regular  course  of  hereditary  descent  so  long 
as  there  should  be  any  left.  To  effectuate  this  pur[)Ose,  an 
estate  tail  is,  by  necessary  implication,  deemed  to  be  given 
to  the  person  wliose  issue  are  so  to  take,  so  that  the  limita- 
tions would  stand  thus  :  To  Thomas  for  life  :  to  Thomas' 
elde.st  Sdii  11  he  should  have  arrived  at  the  age  of  t\\eiit\'- 
one  years,  or  on  hi>  attaining  that  ag<'  ;  to  Thonia>  in  tail 
male,  remainder  to  Henrys  ejtiest  son  in  fee.  There  is  a 
long  eateg(jrv  of  cases  iroiii  \er\'  earl\'  time-  down  to  a 
very  recent  dei-i.-ion  of  the  .Master  ot"  the  l{olU,  in  which 
the  words  '  if,'  '  when.  '  .-o  soon  as.'  have  been  held  troni 
the  context,  not  reallv  to  import  contingency  in  tiir  ^i-n-c 
of  a  condition  precedent  iu  the  vesting,  but  to  mean  a 
proviso  or  condition  subsecjuent,  operating  a-^  a  defra^anee 
of  an  estate  vesteil.      And  we  siiould  lie  well  warranted  b\ 


'21(j  Pakt  V. — Conditional  Interests  under  "Wills,  etc. 

Art.  50.      the  luitlioritics   in  so   (Icaliii;^,'   \vitli  tliis  case,  iiiasiiuicli  as 

I'iua  (•')       '^'^^  liinittitions  wt-re  plainly  intondeil  to  make  a  i-onijileto 

.settleniont  of  the  property  to  a  man  tor  lite,  tiicn   to  that 

man's  eldest  son  on  his  attainino;  the  n<j:e  of  twenty-one, 

with   a   i-cmainder  over  to   the  otlici-   (Icsrcmlaiits   (which 

would  nceessarily  take  etfect  on  that  son's  <lyin<;  under  the 

preserilx'd  a^c)  with  an  ultimate  remainder  over  to  another 

liraiicli  ot'  the  t'amih'.      V>u\   all   doulit  and  ditHcult\'  arc  in 

tliis  case  removetl    by   the   fact  that   the   ^ift   is  actually 

(Expressed  to  he  what,  without  the  ex] tress  words,  we  should 

have  implictl  ir  to  be,  viz.,  that   the   ;;il't  is  ex]ires>e(|  to  he 

'from  and  after'  the  death  of  the  tenant  for  life." 

Gift  to  A.  The  courts  so  far  favour  the  vesting  of  real  estate  as  to 

twcntv-on'r    ^^^l^^'  ^^^'^*  where  there  is  a  devise  to  A.  if  or  when  he  shall 

with  a  gift      attain  twentv-one,  with  a   oifr  over  if  he   dies  undei-  that 

over  if  he  .  ,         '  .  ,  ,  j^     i     •    ^  .         i  •  i. 

dies  under       '^gt'   n'/t/ioiit  issue,   he    takes    a  vested    interest  suhject  to 

that  age  }jp  divested  onlv  on   the  happening   of  tlie   doydlc  erent, 

without  issue.  /  ,  1      ■  1  i      /cw^  •    I 

VIZ.,  (1)  death  under  twenty -one,  and  (2)  without  i--ue 
(Phipps  V.  Arket's  (1842),  9  CI.  &  F.  583).  The  same 
rule  applies  equally  to  gifts  to  classes  as  to  gifts  to 
individuals  {Randall  \.l)oe  (1817),  5  Dow.  202),  and  also 
to  gifts  by  way  of  trust  {P/i//>/>s  v.  dickers,  supra,  and 
Stanley  v.  Stanley  (18U1JJ,  K!  Ves.  -lyj). 
Gift  to  On  similar  principles,  where  there  is  a  limitation  to  A. 

.several  for      ^      jj|-^.  ^^.jj|i  ,.,>,iiainder  to  B.  for  life,  with  remainder  to  C. 

hie  in  sue-  ' 

cession,  with  in  fee,  //'  .1.  he  tlwn  dead,  the  latter  words  are  construed  to 

to"A.'"if"he  "i^'i^^  "o  more  than  that  the  gift  to  C.  is  to  be  subject  to 

first  tenant  A.'s  life  estate  (Maddison  v.   Chapman  (1858),  -4  K.  A:  J. 

for  life  be  _  ,  ,         ^^ ,  ,  ^ ,  ,  ;    / 1 . .  •  r.        i       i  > 

then  dead,  '"9,  and  see  also  Juu/ewoith  v.  Adgewortn  {ioirj),   Jj.  K. 

is  vested-  ^  ^  L_  ;^5  .  Leadhettev  v.  Cross  (187G),  2  Q.  B.  D.  18  ; 
Re  Blight,  Blight  v.  JIartnoU  (1880),  \?>  Cli.  D.  -Sa.s.  ;,nd 
Re  Martin,  Smith  v.  Martin  (1885),  54  L.  J.  (Jli.  107]). 
The  same  construction  has  more  recently  been  given  to  an 
appointment  under  a  power  (Re  Shuckhurgh^s  Settlement, 
Robertson  v.  Shuckhurgh,  [1901]  2  Ch.  794). 

'I'o  A.  for  ( )n  the  other  hand,  where  there  was  a  gift  to  A.  for  life 

^*®  ^^'^i  with  remainder  to  the  children  of  B.,  //"  he  leaves  ami  heir 

remanider  to  '    /  ./ 
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su7'i-iviii</,  it  was  hold  that  the  gift  failed  by  reason  of  A.      Art.  50. 
dyino;  in  B.'s  lifetime,  as  it  was  contingent  upon  B.  leaving       children 
children  him  surr/'i'/nt/  (Pr/ir  v,  Jfall  (18()8),  L.  R.  5  Eq.  of  B.,  if  any 
399),  and  was,  consequently,  void  under  the  then  law  for  ^"l^^l^^ggj,!^  ' 
want  of  a  particular  estate  to  support  it. 


Art.  51. —  Vesting  of  Legacies  and  Portions  Charged 
on  Real  Estate. 

(1)  Legacies  and  portions  charged  on  real  estate  do 
not  prima  facie  vest  until  the  time  fixed  for  payment, 
even  although  interest  be  given  in  the  meantime, 
unless  the  payment  is  clearly  postponed  for  the  benefit 
of  the  estate,  or  merely  to  let  in  a  prior  life  or  other 
limited  interest. 

(2)  But  where  the  attainment  of  a  given  age  is  fixed 
for  payment,  the  gift  will  vest  on  the  attainment  of 
that  age,  although  actual  payment  is  further  post- 
poned for  the  benefit  of  the  estate,  or  until  the 
dropping  of  a  life  or  other  prior  limited  interest. 

(3)  In  gifts  to  a  class  of  children  where  no  period 
for  the  payment  is  fixed,  the  presumption  is  that  the 
shares  of  children  are  intended  to  become  vested  when 
they  are  wanted,  viz.,  in  the  case  of  sons  at  twenty- 
one,  and  in  the  case  of  daughters  at  twenty-one  or 
marriage. 

I'aka«.i;ai'1I   (  1  ). 

Owiriif   to  thf  l:ivr)iii-  -liown    hy  tlic   ((iiiiiiitni    law   to  llic  lifUNons  ». 
.....  ■.  .  •        ''"•  I'll' • 

preservation    ot    tanulv   (*>tat<'s    intact,  couit-^    ol    cuiity, 

wliiie  adopting  the  prineiph's  of  the  civil  law  in  relation  to 

the  early  vc-liiig   of  pergonal   otatc,  took  a  eoiitrary  view 
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Art.  51.       with  r(';j;!ir(l  t<»  the  vest in;j;  ot' l(';j;:ici('s  iiikI  jxtrtioii^  cliiii'^jcd 
rara~(l)       *^"  ''*''''   <'■"':•'«'  <  Hi'iniiaiil  v.    Ilnml  (  iSl".!  ),  2   \)i'  C^.   V.  <V  .1. 

Con?;e(|U(Mitly,  the  pre.'^iiinption  of"  our  courts  is,  that 
such  ^"it'ts  arc  not  vested  until  tlioy  arc  payable.  As  Lord 
Hardwukk  put  it,  in  I'rDirse  v.  Aliiiuidoii  (ITi'xS).  1  Atk. 
482  :  ••  it  is  very  clear  that  charges  on  land,  payalilc  at  ii 
future  day,  cannot  be  raised  if"  the  party  dies  l»clorc  the 
day  of  })ayMicnt  ;  there  is  no  difi"ercnce  at  all  wlictlici-  the 
charge  is  created  by  deed  or  will,  nor  whether  it  is  pro- 
vided b}'  way  of"  portion  for  a  child,  or  given  merely  as  a 
legacy  by  collateral  relations  or  others."  See  also  pev 
CoTTENHAM,  C,  Evans  V.  Scott  (1844),  1  H.  L.  Cas., 
p.  57,  and  Boycot  v.  Cotton  (1738),  1  Atk.  552.  Con- 
sequently, if  the  donee  dies  before  the  date  named  for 
payment,  the  charge  sinks  into  the  land  for  the  benefit  of 
the  inheritance  (Poidet  v.  Powlet  (1683),  1  Vern.  204, 
321  ;  Henty  v.  Wrey  (1882),  21  Ch.  D.  332).  Nor  will 
a  gift  of  intermediate  interest '  accelerate  the  vesting 
{Gaider  v.  Standerwick  (1788),  2  Cox,  15  ;  Parher  v. 
Hodijson  (1841»),  1  Dr.  &  Sm.  508). 

Rule  equally  The  rule  is  as  applicable  to  portions  charged  on  land  by 
u-ills^and  settlement  as  to  legacies  (Wakefield  v.  Maffet  (1885), 
deeds.  \{)  App.   (.'as.  422),  and    to    the    construction  of  powers 

authorising  a  person  to  appoint  portions  charged  on  real 

estate  (Henty  v.  Wrey,  supra). 

Presumption        AVhcrc,  however,  the  lano-uatje  is  clear  and  unambiiiuous 

vesting  may    effect  must  be  given  to  it  (per  Lindley,  L.J.,  TIenty  v. 

^dear"*"'^      TIV^^,  supra;    Watkins  v.   Cheek  (1823),  2  S.  &  S.  190). 

word.s  And  SO,  where  the  payment  is  obviously  postponed,  merely 

for  the  benefit  of  the  estate,  the  vesting  is  immediate 
(Remnant  v.  J  load,  anpra  ;  Kin<j  v.  Withers  (1725),  3  P. 
AVms.  414).  For  instance,  where  Blackacre  is  given  to 
A.  tor  lite,  and  after  his  death  to  ( '.  in  fee,  charged  with 
a  legacy  of   ^5(MI   to    1).,  the   latter   takes  an  iinincdiate 
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vested  interest  on  the  death  ol'  the  testator,  whether  lie  Art.  51. 
dies  in  the  lifetime  of  the  tenant  for  life  or  not  (Smith  v.  p-ji-^  (i). 
Partridge  (1755),  Anil).  i>(;(;). 

PAKA^iRAPH    (2). 

So  where  payment  is  postponed,  partly  for  the  benefit  I'ayment 
-■1  '  .1  1        11.        1-  •  postponed 

01  the  estate  {y.<j.,  until  after  the  death  of  a  lite  tenant),  partly  for 

and  partly  for  reasons  itersonal  to  the  donee  (e.q.,  until  he  '»'"';*'*  of 

/  -  '  ^    •  L'state,  and 

attains  twenty-one),  the   yestin<;-   will  take  plaee  when  lie  partly  for 

attains  twenty-one,  whether   in  the  lifetime  of  the  tenant  personal  to 

for  hte   or   not  {]>er   Lord   HAKD\yicKE,   V.  :  J.owther  v.  donee. 

Condon  (1740),  2  Atk.  127.  1151  :   Huh;/  v.  Foot  (1817), 

Beat.  581  ;  Perfect  v.  Lord  Curzon  (1820),  5  Madd.  442  ; 

-and  per  Lord  Fitzgerald,    Wakefield  v.  Maffet  (1885), 

10  App.  Cas.,  at  p.  435). 

Paragraph  (3). 

Where  the  settlement  or  will  names  no  time  for   j)ay-  Wlare  the 
..  ,.  ,  .         1  1  1        1    •        ■  '    .iiistiunient 

ment  ot   portions  or  legacies  charged  on  land  in  /avour  of  j^rtonls  no 

a  class  of  children,  they   will,  prima   facie,  take   yested  indication  of 

.       ,  ,*  .    .  ■  vesting 

interests,  in  the  case  of  boys,  on  attaining  twenty-one,  and  period,  the 

in  the  case  of  iiirls,  at  twenty-one  or   marriage,  and  not  I""'^'""-*  Y\., 

o         ■  .  o   '  not  VL'st  until 

Ijeforc     { /'Jntjieror    v.    liolfe    (1750),    1    Ves.    sen.    208  ;  twenty-one, 
J  fades   y.    Ilitgueiiiii    (18(j3),   1    H.   &   M.   730  ;   Boijcot   \.  .laughters, 

Cotton  (1731)).  1  Atk.  555  :  and  see  also  Remnant  y.  Hood  twenty-one 

....  ,,.  .  .  ""■  marriage. 

(1860),   2    ]).•  (i.   F.  \-  .1.   n;;,  414  :    Pcilhi  y.    Iitz.ierald 

(1X43).  •;    Ir.    E.|.    I{.;;35;  Re   W'iimolt's    'Irnsfs   (18(;i»), 

7  Eq.  532  ;   and  as  t(j  will-,  /iV   Knon^les,  Cottage  \.  lin.cton 

(1882),    21     <'li.    1).    Ndt;  :    and    .huL-^nn   \.   Dorcr   (I8<i4), 

2  11.  A    M.  2(i:i.  215). 

And  where  the  h'ffaey  or  i)orli(»n    is  only  to  be  received  N'^^iing 
and   payable  on   the   hap|M'iiing   ol    a  certain   event,  which  cnntiiigent. 
mayor   mav  not    take  place,  ihc    voting   i-  <'(>ntiii;^eiit    on 
the  event  taking  |»laee  (  'Du/lor  v.  I.nntli,  it  (  1^75).  2  <  'h.  I). 
177). 
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Art.  52. 
Art.  52. —  Vesting  of  Legacies  and  Portions  charged 

on  Mixed,  Real,  and  Personal  Estate. 

(1)  Where  legacies  (or,  semhle,  portions)  are  charged 
both  on  real  and  personal  estate,  then,  primd  facie, 
the  personal  estate  is  applied  first,  and  the  real  estate 
onl}'  in  aid  of  it. 

(2)  So  far  as  the  personal  estate  will  extend,  the 
vesting  is  governed  by  the  rules  stated  in  Art.  49, 
supra  ;  and,  so  far  as  it  is  necessary  to  resort  to  the 
real  estate,  the  vesting  is  governed  by  the  rules  stated 
in  Art.  51,  supra  {Parker  v.  Hodgson  (1849),  1  Dr.  & 
Sm.  568;  Chandos  v.  Talbot  (1731),  2  P.  W.  001,  (312). 
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Art.  53. — Formalities  essential  to  the  Legality  of 
Divesting  Provisions. 

(1)  A  direct  grant  of  freehold  land  to  A.  for  any 
estate  or  interest  can  only  be  taken  away  from  A.  and 
given  to  B.  on  the  happening  of  a  contingency,  by 
means  of  a  use  operating  under  the  Statute  of  Uses. 

(2)  A  similar  grant  of  copyhold  or  leasehold  land  or 
of  pure  personalty  can  only  be  effected  by  the  inter- 
position of  a  trustee. 

(3)  A  trust  of  real  or  personal  estate,  whether  created 
inter  vivos  or  by  will,  and  also  a  direct  Revise  or  bequest 
of  real  or  personal  estate  may  be  made  to  shift  on  a 
contingency  from  the  donee  to  another  without  any 
technical  device. 

Tin's  article  i->  i-atlicr  a  -tateinciit  (if  -uli-taiitixc  law  lliaii 
a  niif*  of  intfritrctatioii,  l)iit  as  it  lias  to  he  Ikhih"  in  niiini 
in  int«'r[tn'ting  iii>-tniiiicnts  it  lia<  lircri  cnii-iilcrril  |ii(i[icr 
to  Stat*'  it  >liortl\ . 
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Art.  53. 

Para.  (1). 

No  remainder 
at  common 
law  on  breach 
of  a  condition 
subsequent. 


?Same  result 
may  be 
attained  by 
means  of  a 
.shifting  use. 


rAi;.\(ii;Al'll   (  1). 

No  estate  in  rcniaiiKler  after  a  I'ee  simple  in  IreelKjlil 
land  ran.  at  eoiniiioii  law,  he  limited  to  take  effect  on  the 
hreaeh  of  a  coniHtion.  or  th(^  ha])))enino;  of  a  contino;eney  ; 
hut  the  same  result  can  reatlily  Ix'  effected  hj  means  of  a 
shiftin<:  use  :  subject,  of  course,  to  the  rules  as  to  \){'r- 
petuities.  rej)UCTnancy,  etc.,  which  foi-ni  ]iart  ol'  th" 
suhstantive  law  of  j)roperty. 

Thus,  it'  there  is  a  orant  by  deed  to  A.  "in  fee  sim])le," 
or  to  ••  A.  and  his  heirs,"  with  a  gift  over  to  li.  if  A.  dies 
without  issue,  the  gift  over  is  void,  and  A.  takes  alt-olntely 
(Idh^  V.  Cook  (1705),  1  P.  Wms.  70).  In  ,^ome  cases  no 
doubt  such  a  oift  to  A.  and  his  heirs  has  been  held  to  be 
cut  down  to  an  estate  tail  by  the  gift  over,  the  words 
heirs  being,  in  fact,  read  by  the  light  of  the  gift  over  as 
heirs  of  the  body  {^forgan  v.  }for<nin  (1870),  10  Fa[.  *J*V)  ; 
but  it  is  doubtful  whether  the  court  would  do  so  now,  as 
to  which  the  reader  is  referred  to  p.  225,  ,N//y//'a.  P)Ut 
anyhow  such  cases  have  never  been  treated  as  cases  of 
gifts  over,  to  take  effect  in  certain  events,  but  as  ambiguous 
gifts,  which,  although  o.<teni<ihli/  gifts  in  fee,  are,  on  the 
true  interpretation  of  the  instrument,  gifts  in  tail. 

However,  although  a  direct  gift  of  real  estate  cannot  be 
made  to  shift  from  A.  to  B.  on  the  happening  of  a  con- 
tingency, yet  the  same  thing  can  be  effected  by  the 
interposition  of  a  use. 

Thus,  nothing  is  more  common  in  marriage  settlements 
than  a  grant  to  A.  and  his  heirs  to  the  use  of  B.  and  his 
heirs  until  the  marriage,  and  then  to  the  uses  of  the  settle- 
ment. tSo,  again,  where  in  a  strict  settlement  a  power  of 
sale  is  given  to  the  trustees,  the  transfer  of  the  property  to 
the  purchaser  is  always  affected  l)y  an  appointment  under 
a  power  operating  under  the  Statute  of  Uses,  to  take  the 
property  out  of  the  settlement  and  vest  it  in  fee  in  the 
purchaser. 
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Art.  53. 
Paragraph  (2).  

Para.  (2). 
The  rule  of  the  common  hiw,  that  real  estate  coiikl  not  Co„(iitiy,is 

be  made  to  shift  from  one  donee  to  another,  Avas  equally  subsequent 

,.      ,  ,       ,  ,  Till  1  'in  relation  to 

applicable    to    personal    estate.      incieeil.   the    rule    as    to  personal 

personalty    was   more   strict,  as   it   could    only    be    jiiyen  estate  can 
111"  1  •  •        •  '     1,        Tt  onlvtake 

absolutely  and   not  lor  successne  mterests  at  all.     How- effect  through 

v\vr.  iust  as  the  ditiiculty  as  to  real  estate  was  crot  over  bv  '"«^j"ni  ^^ 
-'  '  »  .    trust  ui  case 

the  invention  of  uses  (subsequently  converted  into  le^al  of  gifts  «n/f>- 
estates  bv  the  Statute  of  Uses  (27  Hen.  8,  c.  10)  ).  so  with  '"""*" 
rei^ard  to  personalty  the  ditiiculty  was  overcome  by  the 
invention  of  trusts.  The  legal  ownership  is  yested  in  a 
trustee,  and  then  shifting  trusts  can  be  freely  declared  in 
relation  to  it,  so  long  as  no  positive  rule  of  law  relating  to 
jiublic  policy  or  morality  is  infringed. 

^Vith  regard  to  gifts  mort/g  (•a».y(/,  however,  the  courts -4/iVer  with 
have  long  held  that  both  real  and  personal  property  can,  ^gifts  mortis 
without  the  intervention  of  uses  or  trusts,  be  so  settled,  by  '■«''^<^- 
will  or  codicil,  as  to  shift  from  one  donee  to  another  on 
the  happening  of  a  contingency.     Such  gifts  are  called 
executory  devises  or  bequests  ;  and,  like  shifting  uses  and 
trusts,  are  generally  free  from  restrictions,  with   certain 
exceptions,  which  will  be  found  in  any  work  on  property 
law. 


Art.  ij-i.     General  Principles  fur  interprctintj  Dicesting 
Provisions. 

(1)  A  provision  purporting  to  divest  in  certain  events 
a  gift  once  vested,  is  nut  favoured  by  the  court,  whicli 
will  be  astute  to  find  other  expressions,  making  it 
d(jnbtfnl  whether  the  document  should  be  interpreted 
literally,  in  which  case  the  gift  over  will  be  restricted 
to  the  happening  oi  the  contingency  before  llie  first 
gift  is  vested.      In  particular,  in   gilts  by  will   to  the 
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Art.  54.  children  of  a  tenant  for  life,  with  a  gift  over  if  he  dies 
without  leaving  children,  the  gift  over  will  be  restricted 
to  the  case  of  his  dying  without  having  had  a  child  who 
attained  a  vested  interest. 

(2)  Where,  however,  the  instrument  will  not  bear 
this  interpretation  then  the  gift  over  will  be  strictly 
construed,  and  will  not  take  effect  unless  the  exact 
contingency  is  indicated  with  certainty  and  actually 
happens  ;  unless  {seinhle)  the  gift  over  is  merely  the 
substitution  of  issue  for  the  original  donee  (a)). 


Instances  of 

disclination 

of  court  to 

favour 

divesting  of 

vested 

interests. 


Tendency 
accentuated 
in  the  case 
of  marriage 
.'settlements. 


Paragu.xph  (1). 

Thus,  where  property  is  given  to  one  for  life,  with 
remainder  to  a  cla.ss  at  twenty-one,  with  a  gift  over  of 
the  share  of  any  member  of  the  class  who  may  die  before 
the  .-^hare  is  jmyahle  {/laUifa.r  v.  Wll.wn  (18011),  16  Ves. 
1G8  ;  M(X-atta  v.  Linda  (1837),  !>  Sim.  56  ;  Walker  v. 
Alain  (1819),  1  Jac.  &  W.  1),  or  before  the  donee  becomes 
entitled  in  possession  (Re  Yates'  Trusts  (1852),  16  Jur.  78), 
or  entitled  to  the  receipt  (Ilaijicard  v.  James  (1860), 
'2%  Beav.  523),  the  court  will  seize  on  any  expressions 
which  will  enable  it  to  construe  "  payable,"  etc.,  as  ecjuiva- 
lent  to  "  vested "  as  distinguished  from  "  distributable." 
In  such  cases,  therefore,  if  the  first  donee  .should  attain 
twenty-one,  his  subsequent  death  before  the  period  of 
distribution  would  not  cause  the  gift  over  to  take  effect. 

Tills  principle  is  more  especially  apjilicd  in  tht'  t-ase  of 
children  claiming  under  a  marriage  settlement,  or  children 
of  a  testator,  or  of  persons  to  whom  he  has  given  a  prior 
life  interest.  Thus  it  was  laid  down  l)roadly  in  lloic- 
grave  v.  Cartier  (1814),  3  V.  c*c  B.  85,  that  "if  the  settle- 


(a)  See   Re   Maviider,    Maunder    v.    Maunder,   [1902]   2  Ch.    875  ; 
affirmed,  [1903]  1  Ch.  451. 
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ment  clearly  and  uiioquivocably  makes  the  right  of  a  child  Art.  54. 
to  a  pro\'ision  to  depend  upon  its  survivino;  both  or  cither  pai^n 
of  its  parents,  a  court  of  equity  has  no  authority  to  control 
that  disposition  (70.  But  if  the  settlement  is  incorrectly 
or  ambiguously  expressed,  if  it  contains  conflictino-  and 
contradictory  clauses,  so  as  to  leave  in  a  degree  uncertain 
the  period  at  which,  or  the  contingency  upon  which,  the 
shares  are  to  vest,  the  court  leans  strongly  towards  the 
construction  which  gives  a  vested  [/.<'.,  indefeasibly  vested] 
interest  to  the  child  when  that  child  stands  in  need  of  a 
provision,  usually  as  to  sons  at  twenty-one,  and  as  to 
daughters  at  that  age  or  marriage."  This  is  usually 
known  as  the  rule  in  Emperor  v.  Rolfe  (17.50),  1  Ves.  sen. 
208,  which  was  acknowledged  by  the  House  of  Lords 
in  Wakefield  v.  Mafet  (1885),  10  App.  Cas.  422.  to  he 
binding. 

The  following  cases  will  show  to  what  an  extent  the 
principle  has  been  carried  : 

In  J/it>/icurd  v.  Jaine.<  (18()0).  2S  Beav.  'y2'6,  a  testator, 

after  giving  a  life  tenancy  in  a  share  of  his  estate   to   his 

daughter,  directed  that  on  her  death  her  share  should  l)e 

held  in  trust  for  her   children,  to   be   equally   divided  if 

more  than  one.  ''and  paid  to  such  of  them  as  Ijeing  sons  Gifts  over  on 

at  the  age  of  twentv-onc  vears  and  to  such  of  them  beinu"  f*^'^*^'*  H!*°'"® 
I-  .  .  r<  legacy     pay- 

daughters  at  that  age  or  marriage  with  Ijenefit  of  survivor-  iil)le.'' 

ship  among.st  such  children  if  either  of  them  >hall  die 
before  iiis  or  her  share  shall  become  jiayable,'"  with  a  gift 
over  in  the  event  of  all  such  children  dying  "'withum 
becoming  entitled  to  th<-  receipt  of  the  said  trust  moneys"  : 
J/eltl, that  the  last  piirase  was  to  ije  construed  a-  ■"with- 
out having  attained  twenty-one  or  in  cas(;  of  daughters 
liaving  been  previously  married."  The  ni(/>>  iliridt'iuli 
was.  tliat   ill  the  tir-t  gift  the  tesiaior  hail  li\ed  thf  date  ol' 


(b)  S<M5  inHtaticcH  in  Fam-r  v.  linrkvr  (1M.V2),  9  Huru,  737  ;  Tiu-ktr  v. 
IffirriM  (1H.32), .'.  Sim.  .'j.'W  ;  uinl  /Ii/fh.  s.u  v.  /],///,> ^,u  (IS5-J).  'S.l  L.  J.  Ch. 


286  r.VUT  V. — ('ONDITIONAL    IXTKRESTS   UNDER  WiLLS,  ETC. 

Art.  54.  jia)/inr)if  nf  twciif v-oiic  or  iii;irri:i^t'.  and  that  flic  words 
PariTTl)  "  ontitlod  to  till-  r('c('i|it  ""  were  only  a  |>aia|ihras<'  of  the 
word  "|)avahh>."'  In  short,  in  tiicsc  oases  the  court  strives 
to  hohl  that  a  ^itt  over  on  death  hel'orc  Ix'coiuin;^;  enfitlcd 
to  jHU/nicnf.  i\oo<'  not  nx-an  hel'orc  actual  payment  (as  to 
which  see  AV  (jonlder,  (iouUev  v.  (ioiildev,  [lit05]  2  ('li. 
100),  Init  payment  subject  to  the  determination  ot"  a  j)riur 
interest. 

Gifts  over  oil  Tlic  same  decision  was  arrived  at  in  I'o  Yates'  li-nsts 
beconiiii''  (1852),  10  Jur.  78,  where  the  <^ift  over  was  in  the  event 
"entitled  in  qJ"  .^  child  dving  before  becoming  "  entitled  in  possession." 
possession.  -rr"  ,  <       i  -11,1  11 

Iakker,  \  .-C,  there  recognised  tliat  the  general  rule  was 

"  not  to  divest  an  interest  vested,  unless  there  was  a  clear 
direction  to  that  effect  in  the  will.  There  were  many 
cases  nnder  wills  and  also  under  settlements  for  the  benefit 
of  c-hihlrcn.  in  which  the  court  had  apiilied  this  rule  so  as 
not  to  make  the  interests  of  the  children  dejiend  on  their 
surviving  the  tenant  for  life.  In  other  cases  the  court  had 
tried  to  construe  the  interests  as  vesteil  at  the  jiarticular 
ages  at  which  the  testator  intended,  and  not  to  make  the 
vesting  depend  on  their  surviving  .  .  .  His  Honour 
could  not  see  that  the  words  '  entitled  in  jiossession '  were 
more  ambiguous  than  the  word  '  payable.'  '  Payable  '  was 
in  itself  a  very  clear  expression,  but  it  might  be  construed 
in  two  senses — one  the  literal  signification,  the  other 
short  of  its  full  meaning,  and  more  applicable  to  tlw  person 
of  the  legatee.  In  Ilallifax  v.  Wilson  (1809),  lt3  Ves.  168, 
it  was  used  in  this  latter  sense,  short  of  its  full  meaning. 
The  words  '  entitletl  in  possession  "  were  open  to  the  same 
ob.servation." 

Wl.erewill  In  Jhdton  V.  IJill  (1862),  10  W.  H.  396,  the  becjuest 

contradictory  ^^..^^  ^^  .^ji  ^he  children  of  testator's  daughter  "  who  should 
absolute  .  V,  .  ,  , 

vesting  be   living  at   the  time  01   her   decea.se,'     to    be   {)aid   and 

favoured.  become  vested  at  twenty-one  or  marriage,  but  if  such 
times  for  pajjmeid  should  hapj)en  in  the  lifetime  of  the 
testator's  daughter   or    of   her   husband,   then    after    the 
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decease  of  the  survivor  of  thoiu  ;  but  uevertheless  Art.  54. 
the  shares  of  all  and  every  such  ehihl  to  be  vested  and  p.^^.^  ,j> 
transmissible  at  twenty-one  or  niarriaoe,  althouoli  such 
respective  times  should  hai)])en  before  the  death  of  such 
survivor  : — ILliL  that  a  child  who  attained  twenty-one. 
and  dieil  in  the  lifetime  of  testator's  daughter,  took 
an  indefeasible  vested  interest.  The  learned  judcre 
(Wood,  V.-O.)  founded  his  judunient  on  the  fact  that 
the  will  was  contradictory,  and  that  therefore  "'■  that  con- 
struction would  be  put  upon  the  will  which  provided  for 
all  the  daughter's  children  at  twenty-one  or  marriage." 

A  -imilar  conclusion  was  arrived  at  by  Joyce,  .).,  in 
He  Sinunons,  Dennison  v.  Orman  (1903),  87  L.  T.  594, 
where,  after  a  life  estate,  the  testator  gave  the  life  tenant 
a  power  of  a})pointment  among  the  children,  with  an 
ultimate  gift  over  if  there  were  no  issue  of  the  life  tenant 
ru'ituj  at  the  period  of  dlstrihntion.  His  lordshi])  held  that 
there  was  an  ambiguity,  and  proceeded  thus  :  "■  Well, 
if  there  be  un  ambiguity,  seeing  that  this  second  proviso 
was  necessarv  in  order  to  complete  tiie  dispositions  in 
default  of  appointment,  that  clear  words  are  recjuired  to 
cut  down  an  interest  once  g"iv(Mi,  that  property  a])pointed 
unih'r  a  power  of  ajujointment  is  prima  farle  for  most, 
if  not  for  all,  purposes  taken  out  of  the  settlement,  and 
the  case  being  one  in  which  we  are  entitled  to  consider 
the  inconvenience  (see  Re  \Vhit)tu>iU',  Walters  v.  Harrison^ 
[1902]  2  ( "h.  (j»5),  I  think  upon  |)rinciple  that  this  second 
proviso  was  not  intended,  and  oiigbt  not  to  lie  con-trued  x) 
as  to  (lisj>lace,  defeat,  or  atiect,  estates  on  interests  created 
bv  deed  in  exercise  or  ex(!CUtion  of  tlie  pre\  ions  jiower  of 
appointment." 

Ill    AV    i.,l,l,„hl,    C„l,l,.ild    V.    L.nrl,,,,.    [r.Mi;',]    i    Cli.   l>l);t,  (lift  ..vir.m 
,       ,  ,  ,.    ,  1    I    ■  I   •       I  1  II  1  •     •  <k'alli  "  \\  itli- 

tlie  (  ourt  ol  A|i|ieal    l;iid  It  ilown   In-oailly.  tli;it   "it   is  now  ,,„,  i,.,iviiii; 

:i  well  >ettled  iiriiiciple,  tliat  w  liere  tliere   is  :i  gilt    b\    w  ill  <l''l<li''"  " 

1  1-1  I  •        I  -1  I  ■     ■  (onsliufil  to 

to  A.  for  life,  and  alter  hi-  de:itli   to  bis  cliildren,  in  term<  i,  f,r  onlv  i" 

wliicb     -ive     the    .•l.il.lren    an    :.li-ol,it,-    ii>le,.-i     i„     A  .'s '■'"'''"•"'^^ '"' 
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Art    54.      lit'ctimt',  t'ollowcil    hv  a  nift   over  it'  A.  dies  ir/Umnl  Icnnnij 

Para  (1)       childron,  tlie  word  leaving"  is  so  to  he  construccl   a>  not  to 

have  iu«t  destroy  uiiy  ])rior  vested  interest  ;  that  is  to  say,  '  without 

visted'  leaving    children,'    should    l)e    read    as    without    leavino- 

intiTi'st.  children    who   have  not  attained   vested    interests.     And 

this  ])rinc'ii»l('  is  not  aifected  hy  the  circumstance  that  th*^ 

testator  knew  of  the  existence  of  a  child  of  A.,  and  that 

such  knowlcdnc  a])])('ared  on   the   face  ol"  the  will   il-df."' 

See  also  Tiwhariw  v.  Laijtoii  (1874),  L.  U.  lO  Q.  V>.  -iai), 

and  Re  Bradhanj,  117//;/  v.  BnuUmnj  (1904),  73  L.  J.  Ch. 

5i»l). 

PAUAOltAril  (2). 

\\'liei-e  gift  But    where  "  payahle ''  or   similar   ex})ressions   are  not 

ous  (.'fleet'       open  to  a  douhle  meanino-,  effect  must  be  given  to  them. 
must  he  given  xhus  in  BnqU   V.  Roxce  (1834),  3  My.  &  K.  316,  if  the 

to  divesting  -^  \  /'  ./        ^  '       ^ 

•  huisr.  fund    "  became    payable "    l)efore    the    children    attained 

twenty-one  or  married,  it  Avas  to   be  kept  for  them  :   in 

case  any  died  Ijefore  it  "  became  payable,"  it  was  to  go 

over.     There  (as  pointed  out  by  Parker,  A\-( '..   In    He 

Yates    Trusts  (1852),  1(1  Jur.,  at  p.  80)  the  woi-d  '"  I'liy- 

able  "  could  have  only  one  meaning  with   reference  to  the 

fund  being  set  at  liberty  l)y  the  death  of  the  tenant  for 

life.     '' It  was  im[)ossibl(!  on  that  instrument  to  take  iho 

word  as  having  two  meanings."     See  also  Swalloic  v.  Ji'mns 

(1854),  ]  Kay  &  J.  417  (a  case  of  a  voluntary  settlement); 

Re  Ball,  Slatteru  v.  JMl  (1888),  40  Ch.  D.  11  :  and  AV 

Goulder,  Goidder  v.  Goulder,  [1905]  2  Ch.  lOd,  where  a 

gift  over   to   take    effect   on   bankruptcy   "  before    actual 

payment "  was  construed  literally. 

Nevertheless,  in  all  such  cases  the  divesting  clause  will 

be  construed  with  the  greatest  strictness,  ;ind  will  only  \h\ 

allowed  to  take  effect  where  the  divesting  contingency  has 

been  exactly  fulfilled,  as  will  be  evident  from  the  following 

cases  : 
Exact  con-  i      i         i      i  •,•    i  •  i  tt      o      o 

tingentynnist      A  testator    declared    that  if    Ins  grandson,  M.    S.    S., 

happen  to  a  should    jjet    married    and     die    leaving    no    legitimate 
make  divest-  "  .  ,  .  , 

ing  clause  children,"    then   certain    property    given    to    him   should 
eflfective. 
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become  the  property  of  a  third  j)arty.  H.  8.  S.  never  Art.  54. 
married  : — Held,  that  the  ^it't  over  did  not  take  eifect.  p^^.^^  ,0). 
Joyce,  J.,  said  that  the  chiuse  was  a  purely  (Hvesting 
clause  jiurporting  to  take  away  from  H.  S.  S.  property 
which  was  given  to  him  in  fee.  In  his  lordshijj's  opinion, 
where  there  was  a  divesting  clause  upon  a  contingency, 
it  could  not  take  effect  unless  the  exact  contingency 
ha})pened.  If  he  were  to  say  that  the  divesting  clause 
in  this  case  ought  to  operate  upon  the  happening  of  a 
part  only  of  the  contingency  (viz.,  death  without  issue), 
he  would  he  making  a  new  will  for  the  testator  which  he 
was  not  entitled  to  do  (Re  Searle,  Searle  v.  Searle, 
[liK).')]  \V,  X.  SO ). 

A  testator    gave   a   life   interest  to  his   daughter   with  Divesting 

,.        ,.  IV         •!•     1         1        1  1    •  •    *      clause  void 

a  divestmg  condition  it   she  should  m  any  way  associate,  ^^^j.  m^^^g^.. 

correspond,  or  visit  with  any  of  his  wife's  nephews  or  tainty. 
nieces  or  their  husbands  or  wives  respectively,  or  if  she 
should  to  the  knowledge  of  his  trustees  entertain  or 
exercise  hospitality  to  them,  or  in  any  way  contribute 
to  the  maintenance  of  any  house  in  which  they  or  any 
of  them  resided,  or  were  or  should  at  any  time  be  enter- 
tained or  received  as  visitors  or  guests  : — Held,  that  the 
condition  was  void  for  uncertainty,  as  the  daughter  could 
not  predicate  with  certainty  what  she  might  or  might  not 
do.  The  loarne<l  judge  (F.\k\vell,  J.)  remarked  that 
such  limitations  ar<'  regardi'il  witii  gi-eat  jealousy,  and 
were  construe<l  with  great  strictness,  and  that  it  was  a 
clear  jirineiple  that  the  eontingeney  on  which  such  a 
limitation  was  tu  take  effect  should  be  something  delinite 
(  R,-  Jr/nys,  .////vy.v  V.  Jr/rn/.s  (  \'M\\),  .S4   L.  T.    117). 

In    l!>(rnenwo,>d,    Sntrlijfr    v.     (Ih'dhilL    [llKU]    1    ( 'h.  Divestin- 

..   ,-  1  ^        I        1      I   r    •        .  A    i.  i.1        •  i      cliiusi'  III) 

>>(.  a  Icgiiev  wa-i  to   l»e  liejii  \\\  trii^t  to  pay  the  income  'o.^, ,,.,„,„,,,] 
A.    for    life   "or    until    he    .itti-nipl-    to   alien,    charge,   or  nliniaiiiMi 

...  -11  1  I'Ollstlllll! 

antici|»ale   the    >ame.    or    nntil    any  otiier    event     na|)peiis  ^,,.i,.(ly 
whereby,    if  thi'   same   were   |.;i\;ili|e   to  him  alis(»ltitelv  lor 

his  life,    he    would    be   depli\ed    ol     tile     light    to    recei\e    tile 
W.  U 
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Art.  54.  same  or  any  ]»art  thereof.'"  and  tlieii  over  to  !>.  A  juil la- 
ment ereditor  of  A.  served  the  trustees  with  a  ;;ai-iiishee 
order  on  accrued  income  in  their  hands  : — Held,  that  the 
order  did  not  operate  as  a  i'ori'eiture  of  A.'s  Ht'e  interest, 
and  FaRWELL,  .).,  said  :  "First  of  all  we  inii-t  ln-ar  in 
mind  that  the  courts  do  not  construe  <>;itts  on  forfeitures  so 
as  to  extend  their  limits  beyond  the  fair  meaninij;  of  the 
words,  unless  they  are  actually  driven  to  it.  Forfeitures 
are  not  regarded  with  favour,  and  there  can  he  no 
particuhir  desire  to  extend  tiie  terms  of  a  forfeiture  clausci 
to  a  <i"ift  sucli  as  the  ])resent.  In  my  opinion,  tlie  true 
nieanin<;'  of  these  words  and  they  are  the  only  wonls 
reallv  material  to  the  present  case — '  or  until  any  other 
event  happens  whereby,  if  the  same  were  payable  to  him 
absolutely  for  his  life,  he  would  be  deprived  of  the  ri;j;ht 
to  receive  the  same  or  any  part  thereof'  is  if  he  were 
deprived  of  the  right  to  receive  the  same  or  any  part 
thereof  on  the  day  it  becomes  diie.^^  See  also  Re  Samjyson, 
Sampson  v.  Sampsoti,  [1896]  1  (*h.  G30  ;  lie  Stidz\'<  Will 
(1854),  -4  D.  M.  &  G.  -lOi  ;  Sutton,  Carden  S{  Co.  \.  Goodrich 
(1899),  80  L.  T.  765  ;  and  Durran  v.  Durran  (190-4), 
91  L.  T.  187,  affirmed  91  L.  T.  819.  Bates  v.  Bates, 
AV.  N.  (1884),  1211,  is  contra,  but  was  disapproved  in  Re 
Greenwood,  Satrliffe  v.  Gledhill,  suj>ra,  and  in  Sutton, 
Carden  c^  Co,  v.  Goodrich,  supra. 

On  the  other  hand,  where  there  is  a  gilt  over  of  a  life 
interest  on  attempted  alienation  or  charging,  the  fact  that  a 
charge  is  given  inadvertently,  and  is  subsequently  cancelled, 
will  not  prevent  the  gift  over  from  taking  effect  (Re  Baker, 
Baker  v.  Baker,  [1904]  1  Ch.  157)  ;  and  the  presentation 
of  a  petition  in  bankruptcy  by  the  life  tenant  is  an 
attempted  alienation  within  the  meaning  of  such  a  con- 
dition (Re  Cotgrave,  Mynors  v.  Cot y rare,  [1903]  2  (."h. 
705). 

Gifts  over  on       In   Chajmiau  \.  J'erkins,  [IWi')]  A.   (J.   10(J,   a   testator 

a'mem^er^of  ^  ^^^^  declared    that  if  any  .son  or  daughter  should  (inter 
a  specified 
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alia)    '"contract    any   marriage     forbidden   by   nic."    viz.,     -AJ^.  54. 

marriage  with  a  person  of  any  degree  of  kindred   unless     pma.,  12). 

more  remote  than  a  third  cousin,  or  if  a  daughter  shoukl  class  refers 

marrv  without  the  consent  of  his  trustees,  his  or  her  share  "'"^^  ^° 

marriage 

in  his  estate  shouhl  determine  and  be  held  u[)on  certain  after  tes- 
specified  trusts.  After  the  date  of  the  will  one  of  the  [j^.^^J'i^ 
testator's  daughters  married  a  first  cousin  some  eighteen 
years  before  the  testator's  death  : — IlchI,  that  it  not  being 
clear  that  the  will  referred  to  marriage  with  a  cousin  in  the 
testator's  lifetime,  it  must  be  construed  that  the  gift  over 
only  took  etFect  in  the  event  of  such  marriage  after  his 
death. 

Un    similar    grounds,   where    there    is  a    gift    over    on  f^ift  over 

.  ,       '  ,  .   ,     .  ,  ,.  .  ,,    on  niarriaye 

marriage  without  consent  (which  is  a  good  condition,  A^  ^^.j^i,o„,; 

ir//////(,/'.s-  Settlement,  Whitiwj  v.  J)e  Rutzeu  ( IHO-I),  ^^o'ls^i't- 
^)'l  W.  R.  653),  yet  the  consent  once  given  cannot  be 
capriciously  and  unreasonably  recalled  (Re  Jh'oioi,  Im/all  x. 
Brown,  [19U-4]  1  Ch.  120).  And  moreover  the  consent 
will  be  presumed  from  conduct,  even  where  it  is  not  ex- 
pressly given  (Mt-rr//  v.  Bi/ves  (17;>7  ).  1   Eden.  1). 

A  testator  directed  his  executor  to  set  aside  £200  and  <''ft  of  a  sum 

.lI  ^  1  •  -1  (<•)  ii  1  1  1      pavahle  b\' 

thereout    pay    his    widow    l.>    montlily  so     long    as    she  i„stalnieuts 

r<'mained     unmarried,     or      nntil      tlic       £200      became  ""^••. 

maniago  not 
<'xhausted.  the  said  payment  to  cease  on  the  wife  uKirry- divested  by 

in«r  a<£aiij.     The   widow   die(l   unm:irri<Ml   Ijcfore  tlic  fund  *  "^"^  '■ 

was  exhausted: — Held,  that  her  executrix  was  entitled  to 

the  balance  as  the  exact  contingency  on  wliieh  alone  the 

fund   was   given   over  (viz.,   remarriage)   ncNcr  li;i|i|iened 

(It,     llnicanL     Ta;ilnr    v.    //owurd,    [I'JOl]    1    (  li.     112; 

following  Risliton  v.  ('ul>l>  (IMIV.I),  a  My.  it  Cr.  11.')). 

( )ii  similar  principles,  wIktc  there  is  a  legacy  to  A.,  but  Deal li  of 

•!•  1         !•        •      ^1       i.      i    1      '     I'l"  i*  i        i>  I.I        ...        testator  aii<l 

it  lie  (hes  in  the  test^itor  s  litetnne   to    li..  :ind    lh<'   ''■>':d<«r  |^  ,|^,.,.  ^jiiiiil^ 

and    A.   die  >imidtaneoiislv   {fji..    in    ilie   >aiiie  Mceideni ),  t""''">''^ly 

I  •!•  -11  I  ii-  .  I  •  wlielr  j;ift 

the  gilt  over  Will   not   take  <dlect,lor  the  exact   coiitlli;;eiiey  iivfi- nil  dt-alli 
has  not  happeiiiMl  ( lull^tl  v.  Smilli  (  l.S^iJj,  22  (  'h.  I  >.  Jiit".).  '"  t':«t'ii«M'H 

.  .  lllilmie. 

^o  where  a  divesting  clause  give>   property  to   \.  in   one 

V  i. 
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Art.  54.       event    mid    to    1>.    in    another,  ami   l)otli    the   eonteni|ilatoi{ 
Para  (2)       <'vents  hajjjien  c-onteinporaneously,  tlie  oritiiiial  ;:;it't  will  not 
l)e  divested  (  Ormcrod  v.  /.'/A-//  (  ISl')!;).  1  2  dur.  (  X.s. )  112). 

(Jiftsnvcr  It  would  seem,  that  where  the  ^it't  over  is  merely  bv 

merely  to  l'         \     i'^      •  ii         •  /•  i  i      i  c 

suhstftute       ^^"y  <^'    >=nl)stitnting  tlie   issue   oi    a   deceased  donee   tor 
issue  of  a        ti|.,{   ,l,,iiee,  there  will  not  be  the  same  tendency  to  decide 

deceased  .... 

donee  not  uoainst  the  divesting  clause.  At  all  events  the  recent  case 
striftlv"^  "'  °^"  ^"  '"'^  ^Jaumler,  Manmler  v.  Maumhr,  [1903]  1  Ch.  451, 
in  the  (Jourt  of  Appeal,  appears  to  the  present  writer  to 
show  tliat  this  is  so.  There,  residue  was  oivcii  iijion  trust 
for  the  testatrix's  son  for  life,  with  remainder  for  his 
widow  for  life,  and  after  the  death  of  the  widow  "  to 
divide"  the  corpus  among  all  the  son's  children.  And  in 
the  event  of  either  of  her  grandchildren  '"  dying  before 
hecomina  entitled  to  any  share."  she  directed  that  the 
child  oi-  ehildren  of  anv  such  deceased  grandchild  should 
take  the  parent's  share  ;  or  if  there  should  be  no  such  child 
or  children,  then  that  such  share  should  vest  in  all  her 
surviving  grandchildren.  The  testatrix  left  her  son  H. 
and  eight  grandchildren,  his  sons  and  daughters,  her 
surviving.  Here  the  word  "  entitled  "  might  have  been 
read  as  meaning  "entitled  in  interest"  so  as  to  minimise  the 
divesting  clause.  Yet  it  was  held  that  the  word  "entitled" 
meant  "entitled  in  possession,"  and  that  the  substitutionary 
clause  was  operative,  and  might  take  eftect  at  any  time 
during  the  subsistence  of  the  jirior  life  estate,  ami  rliat 
consequently  the  shares  of  the  grandchildren  were  not 
indefeasibly  vested,  but  were  liable  to  be  divested  at  any 
time  during  tlir  piior  life  tenancy.  The  Master  of  the 
Rolls  in  giving  judgment  said  that  the  testatrix  directed 
that,  after  the  death  of  the  son's  wife,  the  residue  is  to  be 
divided  "amongst  all  the  ehildren  of  mv  said  son,'' 
which  would  include  children  born  after  the  death  of  the 
testatrix,  and  that  this  showed  that  the  words  "  dying 
before  becominor  entitled "  could  not  m<'an  onlv  dving 
before  the  testatrix,  but  must  mean  dying  during  the 
life  of  the  tenant  for  life.     This  case  shows  how  carefullv 
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the  words  of  a  will  inust  be  t^crutinised  before  applying;'  Art.  54. 
the  above  rule.  In  the  court  below,  [11^02]  2  Ch.  87.5,  paTaTl^)- 
Joyce,  J.,  treated  Commissioners  of  Charitable  Dona- 
tions V.  Cotter  (1840),  1  Dr.  &  AV.  -498,  as  no  lonorer  law, 
and  as  inconsistent  with  Re  Greiison  (18G-i),  2  De  G.  J.  &  S. 
428,  and  also  distintjuished  the  case  from  He  Crosland, 
Craiif  V.  MiJ.fle//  (188G ),  54  L.  T.  2'^S. 


Art.  55. — Absolute  Gifts   subsequently  Directed   to   be 
held  in  Settlement. 

(1)  Where  an  absolute  interest  is  once  given,  but  by  a 
subsequent  provision  it  is  partially  divested  so  as  to 
give  interests  to  others,  then,  if  and  so  far  as  such 
interests  fail  to  take  effect,  the  original  vested  interest 
remains  absolute. 

(2)  Where  there  is  an  absolute  gift,  cut  down  Ijy  a 
superadded  direction  that  it  is  to  be  settled  upon  the 
donee  for  life  with  remainder  to  his  issue,  then  if  the 
gift  to  the  donee  fails  his  issue  will  not  take  unless, 
taking  the  will  as  a  whole,  a  share  of  the  estate  was 
settled,  as  distinguished  from  the  share  of  the  donee. 


1'ai;a(;i;.M'II  ( 1  ). 

Tlii>   |iriiici|tli'   usually  known  as  llir  iiili'  in  I .itssfiin'  \.  liulf  in 

nencf. 
mey. 


TH-rneil  (  1847),  1  Mae.  k  Ct.  .')51.  i~  u.-ll  .•x.-uiplili.Ml  bv  the  ^ri:^:^^^  ''• 


more  recent  (•a>('  //annul-  v.  Watson,  [11M)2]  A.  < '.  11. 
Then'  a  testator  dirfctcd  jiis  <'^f:ilc  to  Im'  dividrd  into  live 
portions  and  tlwn  -aid  *•  to  S.  I  >.  1  ;:i\c  two  ol  -iicli 
porti<Mi-.  Ill-  till  II  ijiii'itrij  that  thi'  1  \\(i  |)ortions  given 
to  S,  D.  slioiihi  remain  in  trn-l  lor  Imt  lor  lifr.  and  after 
her  decease  for  Imt  eliildr<ii  upon  attaining  tw<'nly-livo  if 
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Art.  55.  sons,  or  u|ioii  iittainiii^i-  twcntv-onc  ov  inarryiii;^-  in  tlio 
case  ol'  (laii;^liters,  '"hut  in  dctault  of  any  such  issue" 
tlinc  was  a  <i;it"t  over  to  tlie  children  oF  ( '.  :  Held,  that 
the  iiniitatious  after  the  life  estate  to  S.  D.  being  void  for 
remoteness,  the  original  gift  to  her  remained  intact  and 
passed  to  her  representatives  and  did  not  go  to  the  testator's 
next  of  kin  under  a  ])artial  intestacy.  Lord  Davky  said  : 
"In  my  oj)inion  it  is  \\A\  settled  law  that  if  you  lind  ;iu 
al)solutc  <'irt  to  a  legatee  in  tlic  lirst  instance,  and  trusts 
are  engrafted  and  imposed  on  that  absolute  interest  which 
fail,  cither  from  la})se  or  invalidity  or  any  other  reason, 
then  tlie  absolute  gift  takes  effect  so  fai-  as  tlie  ti-usts  liav(^ 
failed,  to  the  exclusion  of  the  residuary  legatee  or  next  of 
kin,  as  the  case  may  be.  Of  course,  as  Lord  (  'ottenha:^!  has 
pointed  out  in  Lassence  v.  Tierney  (18-11)),  1  ^lacn.  &  G. 
;")51,  if  the  terms  of  the  gift  are  ambiguous,  you  may  seek 
assistance  in  construing  it — in  saying  whether  it  is 
expressed  as  an  absolute  gift  or  not — from  the  other  parts 
of  the  will,  including  the  language  of  the  engrafted  trusts. 
l)ur  wlien  the  court  has  once  determined  that  the  first  gift 
is  ill  terms  absolute,  then  if  it  is  a  share  of  residue  (as  in  the 
present  case)  the  next  of  kin  are  excluded  in  any  event. 
In  the  present  case  I  cannot  feel  any  doubt  that  the 
orioinal  <rilt  of  two-fifths  of  the  residuary  estate  to  S.  I), 
was  in  terms  an  absolute  gift  to  her.  The  testator  uses 
the  words  '  I  give  '  and  speaks  of  the  shares  subsequently 
as  '  allotted  '  to  her.  Mr.  Levett  contended  that  there  are 
words  in  the  will  which  confine  her  interest  in  the  alhjttcd 
})ortions  to  her  life.  But  that  is  not  what  the  testator  has 
said  ;  he  has  directed  that  during  her  life  slu;  shall  have 
only  the  income  of  Iter  sliare  for  her  separate  use  without 
power  of  anticipation.  But  that  is  quite  consistent  with  a 
power  to  dispose  of  the  capital  after  her  death,  so  far  as  it 
should  not  be  exhausted  by  the  trusts  declared  of  it,  and 
with  the  right  of  her  representatives  to  claim  it.  In 
other  words,  as  between  herself  and  the  estate,  there  is  a 
complete  severance  and  disposition  of  her  share  so  as  to 
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exclude  ail  intestacy,  thou^-h  as  between  herself  and  the  Art.  55. 
parties  takin«j;  under  the  engrafted  trusts  she  takes  for  life  pma,.  (i). 
only.""     .See  also  Kellett  v.  Kellett  (1868),  L.   R.  3  H.  L. 

it;o. 

So  where  there  is  a  ^iift  to  A.  for  life  with  remainder  to  <^^ift  over  to 

1  •        1-11  -1  •  1  •  •  1  -1  1     1-        •       A    >     issue  of 

nis  ouildren.  with  a  proviso  that  it   any  chiul  tlies  in  A.  s  legatee  on 

lifetime    then   the   ])roi)ertv   sliall    oo   to  the  issue  of  that  ^^'^''^^V?^"'''' 

.  .  .  .  ,  specihed 

child,  the  orii;inal  ^'lit  to  a  child  of  A.  remains  absolute  if  period  does 

he  dies  in  A.'s  lifetime  without  isi^uc  {Stnltluv  \.   " '/^"c^' "tfect^if^ 

(1803).    9     Yes.    2:^3:     Ilodason    v.     Smithson     (1857),  legatee  dies 

8  D.  31.  i\:  G.  60-4).     Similarly  where  there  is  a  devise  to 

A.  in  fee.  with  an  executory  limitation  over  to  B.  /'o/-  life  if 

A.  dies  witiiout   issue,  the  fee  remains  in   A.,  subject  to 

letting  in    B.'s   life  estate   {Gatenhij   v.    Morgan    (1875), 

1  Q.  B.  D.  (J8o). 

Again,  a  bequest  to  several,  or  to  a  class.  "  or  to  such  of  f'ifi  ♦•»  <^ 
.1  1     n    1       T    •  •>?     1  •     1       •     I-       -1       •  class  or  such 

them  as  shall  be  living  at      the  period  ol   distribution  or  of  thoni  as 

any  other  specified  time,  is  a  vested   oift  to  all,  subject  to  ^'^'^^^  survive 
,  ,       ^  ,  -  ^  '      ^         A.  goes  to 

being  divested  for  the  benefit  of  those  living  at  the  time  all  if  none 
indicated.  Consequently,  if  7ione  survive,  the  original  ^"'^'^*^ 
vested  gift  will  remain  intact,  and  all  will  i)e  held  to  have 
taken  as  tenant-  in  common  (Browne  v.  Lord  Kenyan 
(1818),  a  Mad.  410  ;  Sturr/ess  v.  Pearson  (1819),  4  ib.  411  ; 
Belk  V.  Slark  (1836),  1  Kee.  238  ;  Be  Sanders's  Trusts 
(1866;,  1  E(|.  675  :  .\farriott  v.  Ahell  (1868),  7  Eq.  478). 
A  testati-ix  IxMiucatbcd  all  her  estate  except  two  specified 
.sums,  to  her  sister  !>.,  ami  a<lded  the  words  "  I  would 
wish  my  nxjuev  to  be  dixided  in  e(nial  shares  after  mv 
sister's  death,  between  Miv  <i>ter  <•.  and  IllV  nicer  II., 
should  tlieif  siirrirt'  lirr.'^  (».  and  11.  lioth  pred<'efas('(|  I*.: 
— I/e/d,  \ty  t\u'  ( 'onrt  of  A|ipealiM  lii'laml.  that  I',  took  an 
absolute  interest  which,  tboii;:b  baldc  to  be  divc-tcd  if  G. 
and  H.  survived  her,  beeanie  indefeasible  on  her  surviving 
them  (.\/n,irf:  v.   Crnht-r,  [llMIO]    ]    I.  |{.  56). 

So,  in    i'rif.ier  v.   ('rozivr  (l.S7!{),  15  Kq.  2.S2.  a  te-lator 
had  given  all  his  residue  to  hi>  wife,  **  and  aftci-  her  tU-ath 
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Art.  55.      to    1)('   i'([ii:illv    diviilcil    to    ilic   cliildrcii.    should    tlirrc    ho 
Para   (1)       :"iv.'"      There    were   no    children .  ;iiid    the   eoiii-t    hehl    that 
till'  wife  look    ali<oliit(dv. 

I»'f''il  ill  all  these  cases,  however,  the  initial  ditficultv  must  be 

tlittkultv  in  .  .     ,       .    ,  .    .  ,      ,  ,        '         . 

all  tliese  eases  boriie  in  iniiid  ot   detenninme-  whether,  on  tli(^  true  mter- 

is  to  deter-       pretation    ot'  the    iiistruiueiit.  lliei-e    I'eallv  was  (t/i   icl'soliife 

mine  whether  ' 

tlie  gift  over    ^^///if  afterwards  partially  divested,  or   whetlier  all    that   tlie 

tfih  ora^irift^' ^^'ri''^*^'*'  ^^'^^   intended   to   take  was  the   restricted   interest. 

in  remainder.  ()['  eourse,  where  the  oift  is  hy  a  will,  and  the  |)ai-tial 
divesting  is  hy  a  codicil,  there  is  no  dithculty  (yoinitan  v. 
Ki/naston  (18G0),  3  D.  F.  &  J.  21')  ;  nor  where,  as  in 
Hancock  v.  Watso7i,  supra,  there  are  clear  words  of  gift 
and  allotment.  But  there  are  numerous  cases  on  the 
border  line  which  nothing  but  verbal  criticism  of  the 
particular  instrument  will  solve  ;  and,  as  was  said  in 
Lassence  v.  Tlerney  (1849),  1  Mac.  &  G.  551,  "  in  the  case 
of  a  will  containing  such  a  disposition,  the  intention  of  the 
testator  is  to  be  collected  from  the  whole  will,  and  not  from 
words  whicli,  standing  alone,  would  constitute  an  ali>olute 
gift.  And  in  this  connection,  in  doubtful  cases,  the 
subsequent  disposition  of  the  subject-matter  of  the  gift  in 
every  possible  event  which  can  arise,  forms  an  important 
consideration  in  putting  a  construction  on  the  instrument  ; 
such  a  disposition  being  apparently  inconsistent  with  the 
intention  of  giving  an  absolute  interest  in  the  first 
instance."  Examples  will  be  found  in  Rucker  v.  Scliole- 
jidd  (18G2),  1  H.  k  M.  3t)  ;  Gompertz  v.  Gompertz 
(1847),  2  Ph.  107  ;  Re  Richards,  Williams  v.  Gorvin 
(1884),  50  L.  T.  22  ;  Waters  v.  Waters  (1857),  26  L.  J. 
Ch.  624  ;  and  Harris  v.  ^^eu^ton  (1877),  40  L.  J.  Ch. 
268. 

Paragraph  (2). 

fiifts  absolute 

in  form  witli        Where  on   the   true   construction    of  a   will,   the  court 

direction  to     coines  to  the  conclusion  that  there  was  in  the  first  instance 

settle  on  the   an  absolute  gift,  subseciuentlv  cut  down  bv  a  direction  to 

donee  for  i  ^•  ^  •  t        '        ■      \ 

life  with          settle  on   the  donee  for  life  only  with  remaiiulei-  over, 

reniainrler 

over. 
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then  it' tlie  oit'r  to  theah.-oluto  Uonoe  lapses,  the  reinaiiuU'rs  Art.  55. 
lapse  with  it.  In  sueh  cases  there  is  no  suhstitiifion  of  paia.  (2). 
issue  for  parent.  All  that  is  done  is  (1)  to  give  a  legacy 
to  A.  and  then  direct  that  the  legacy  so  given  is  to  be 
subject  to  trusts  in  favour  of  A.  for  life  with  remainder  to 
his  issue.  Consequently,  the  rules  as  to  alternative  gifts 
(/«/m,  p.  310  et  se<j.)  have  no  application,  and  the  question 
whether  the  issue  will  take  depends  upon  whether,  taking 
tilt'  will  as  a  whole,  it  can  be  construed  as  a  settlement  of 
a  share  of  the  tt:<tator's  estate  on  the  original  legatee  for 
life,  with  remainder  to  his  issue,  as  a  direct  gift,  or  only 
as  a  settlement  of  the  share  of  a  jierson  irho  shall  oittlive  the 
testator.  In  the  former  case  the  issue  will  take  as  direct 
legatees,  notwithstanding  the  death  of  their  parent  in  the 
testator's  lifetime  :  in  the  latter  case  they  will  not  {Be 
Speakmaii,  Unsicortli  v.  Spealnnan  (1^70),  \  (.'h.  D.  (J20  ; 
Re  Roberts,  Tarleton  v.  Bruton  (l«b5j,  30  Ch.  D.  234  ; 
Re  Pinhorne,  Moreton  v.  Hughes,  [1894]  2  Ch.  27t;).  In 
the  last  of  these  cases  the  testator  directed  his  trustees  to 
stand  possessed  of  his  residuary  estate  in  trust  for  his  four 
sisters  (among  them)  in  etjual  shares  ;  "  provided  always 
and  1  hereby  declare  that  my  trustees  shall  retain  the 
share  of  each  of  my  sisters"  upon  trust  for  her  lor  lilc, 
with  remainders  in  favour  of  her  issue  :-//<-/(/.  that  the 
one-iuurth  >liare  of  a  sister  who  jji-etleeeascd  tlie  lotator 
leaving  issn**,  did  not  lajtse  l)iit  went  to  the  is>ue  a-  ilir<'et 
h-iiatecs.  Chitty,  .1..  distinjiuished  the  ea>e  I'idiii  lie 
Roberts,  Tarleton  v.  J)riiti>7i,  snjua  (where  the  ileci-ioii  wa- 
rontra),  on  the  grcnuid  that  there  liie  gift  was  followed  by 
a  j)rovision.  that  in  case  anv  of  the  named  legatees  should 
die  under  tweiitv-oiie.  hi^  or  Imt  >liare  >lionld  ;^o  to  th<' 
others  of  iheni,  so  thai  if  omi'  had  ilietl  under  twenty-one 
h'aviiig  children,  the  children  com1<I  not  have  taken.  Ills 
lordship  Maid  :  ••Tin-  ke\-  (»r  the  jnd;:inenl,  I  think,  wliicli 
I  do  not  con-iijer  it  neces-arx  to  read  at  len;:th.  i-  to  i»e 
f<»und  in  uliat  I^or<i  .)  ii-tice  j.iM>i.i-.v  -aid:  '  \'oii  cannot 
rea<l   it   a-  a  M-ttlemeiit  of  (jiiarler,  l)Ul   ai  a   .»etlleinenl    of 
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Art.  55.      tlic  sli;iri'   wliicli   the    nice/'    t:ik<'<.'      That  aj)]i(':irs  to  n\e  to 

Para   (2).      ''^'  ''  *''"''l'";'l  ilist  iiHiiim   lictwccii    that    case   and    the   one   I 

have  to  deal  with.""      ^^rc  also  ('dzkns-IIaudy.  J.,  to  same 

("rtVc't  ill   AV  /'oKU'll,  (\uni>lH'U  V.  rui)i/>Ml,  [lilOO]   2  C'h. 

rj2,"».  and   aUo    AV    W'/utumrr.    \\'<(/lrrs\.   / Inrr/'soii,   \_\[H)-2] 

■1  ch.  •;•;. 

Where  tlie  primary  f>;ift  is  to  a  vlass^  with  a  direction  to 
settle  the  shares  of  each  memlx'r  of  tlie  class,  the  ditticulty 
of  savin;^'  the  shares  of  a  j)ersoii  who  dies  hefore  the 
testator  (and  who,  therefore,  never  formed  one  of  the 
class),  for  such  person's  issue,  is  accentuated.  See 
Stewart  v.  Jones  (1859),  3  D.  &  J.  532. 


Art.  56. — Divesting  Provisions  not  extended  to 
Accrued  Shares. 

Provisions  in  a  will  or  settlement  divesting  the 
shares  of  beneficiaries  dying  before  a  specified  event, 
do  not  prima  facie  extend  to  shares  which  have 
accrued  under  the  same  provisions,  so  as  to  divest 
them  twice.  Nor  are  such  accrued  shares,  prima 
facie,  subject  to  any  of  the  trusts  or  conditions 
affecting  original  shares. 

Gifts  over  to        Thus  "where  a  man  gives  a  sum,  suppose  of  £,1,001),  to 

survivors  not  ,        ,.    .  .     ,  ,    ,.  ,  ,      • 

suUject  to        he  divided  amongst  tour  persons  as  tenants  in  common  ; 

original  .^j^^|  ,^],.,,-  jj-  Q,^p  ^j-  w^^y^^  jje  before  twenty-one  or  marriage, 

trusts.  ,  .  .  , 

it  shall  survive  to  the  others  ;  it  one  dies,  and  three  are 

living,  the  share  of  that  one  so   dying  will  survive  to  the 

other  three  ;   hut  it'  a  second   dies,  nothing   will  survive  to 

the   remainder   but  the   second's   original   share  :    for   the 

accruing  share  is  a  new  legacy"'  {per  Lord  Haudwicke, 

Pain  V.  Benson  (1741),  3  Atk.  80). 
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The  rule  is  equally  applicable  to  real  estate  as  to  per-     Art.  56. 
sonaltv.     See  Giles  v.  Melsom  (1873),  L.  R.  6  H.  L.  24.     „    , 

^  ^  Real  estate. 

Again,  a  testiitor  directed  his  property  to  be  divided  Settled  shares 
between  his  children,  the  shares  of  (lauo;hters  bein«;-  settled  of  daughters, 
upon  themselves  and  their  issue,  with  gifts  over  in  default 
of  issue  to  the  testator's  other  chilih'cii  :  — Held,  that  a  share 
accruing  to  daughter  A.  by  reason  of  the  death  without 
issue  of  daughter  B.,  belonged  to  A.  absolutely,  and  was 
not  settled  like  her  original  share  {Warex.  Tla^son  (1855), 
7  D.  M.  .\:  Ct.  24.S  :  nvlnht  v.  J^owe  (1834),  3  M.  c^-  K. 
31(1). 

Bur  although  the  rule  is  as  well  settled  as  any  rule  can  Rule  capable 
be,  it  is  capable  of  being  negatived  either  expressly  or  by  "ie<'ath^d 
implication.  All  books  of  precedents  give  forms  expressly 
negativing  it  (e.n.,  by  directing  the  accrued  shares  to  go 
over  to  the  other  children  •"  in  manner  hereinbefore 
directed  concerning  the  original  shares."  In  such  case 
the  accrued  shares  will  be  subject  ad  injinitnm  {Re 
Hutchinson  s  Settlement  (1852),  5  De  G.  &  Sm.  G81)  to 
the  same  trusts  (including  the  accruer  provision),  as  the 
original  shares.  See  Milsom  v.  Awdry  (1800),  5  Yoi^. 
465  ;  (joodman  v.  Goodman  (1847),  1  De  G.  &,  Sm.  (595  ; 
El/re  V.  Marsden  (1838),  4  M.  &  ( "r.  231  ;  Giles  v.  ^/elsom 
(1873),  L.  H.  C  H.  L.  24. 

The  rule  yields  more  easily  to  imjdied  lu'gation  than  most  Rule  more 
rules  relating  to  divesting.     Thu>.  ahhough  where  in  the  ],'^.?,'ntiveil 
divesting  clause  that  which  is   giv<'n  over  is  spoken  of  as  tlian  most 

II  •  1  »•>     I  1       -11  •       1      I  1  ''ides  as  to 

the  donee  s  "  snare,  tliat  word  wdl  not  nielude  an  accrued  divestinij. 
share  (liirkett  v.  Gn/lh-innnl  (IMI),  12  Sim.  .S^),  yet 
where  the  words  used  are  "'share  or  .v/zk/v.v,"  or  even 
"share  and ///<«'r<'jff,"  they  will  carry  acerueil  shares.  I'm  it 
woidd  aj)pear  to  be  rt//7f/' where  then*  is  a  general  dive-ting 
clause  relating  to  a  whole  class  where  "his.  Iiei-  or  their 
siiare  or  shares"  is  capable  of  being  read  as  hi>  .share,  her 
share,  or  their  .shares.  Ser?  AV  ('liaglini.  Chaston  \.  Seaon 
(IMHI).  1^<  (■),.   I),   i^.s,    :,nd    I inu,ilas  v.    Andrnrs  (I.S52), 

M  I'.eav.  ;;i7. 
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Art.  56.  So.  auiiiii.  where   there  is  :iii    ulliiniite   ;j,it't    over   ol'  the 

entire  t'lmd.  or  anv  other  iirovisioii  showin;^'  that  ihe  tes- 
tator regarils  it  as  existiii;^  in  an  undivided  state  at  the 
period  of  distribution,  that  will  suffice  to  nooutivc  the  ruh' 
(Eijre  V.  Marsden  (1838),  4  M.  &  C.  231  ;  SnUrk  v.  Jiooth 
(1841),  1  Y.  &  C.  Ch.  117,  739  ;  Dcex.  Birkhead  (184i»), 
4  Ex.  110;  Leemhvj  v.  Sherratt  (1842),  2  Ha.  14; 
Dntton  V.  Crowdu  (1863),  33  Beav.  272). 

So,  wliere  in  one  part  ot"  tlie  insti-unient  there  is  a 
declaration  that  accrued  shares  shall  be  subject  to  the 
sanio  provisions  as  orioinal  shares,  the  word  "  share " 
when  w^eA  in  a  subsequent  part  of  the  instrument  will  be 
extended  to  accrued  shares  (^Re  Hutchinson's  Settlement 
(1852),  5  De  G.  &  Sm.  B81  ;  and  see  Goodman  v. 
Goodman  (1847),  1  De  G.  &  Sm.  095). 

A  gift  to  several  with  benelit  of  survivorship  will  also 
carry  accrued  as  well  as  original  shares  {Re  Craichall 
(1856),  8  D.  :\I.  &  G.  480). 


(     ."^^01     ) 


CHAPTER   lY. 

SECONDARY  RULES  RELATING  TO  CONDITIONAL 
GIFTS,  VIZ.,  TO  GIFTS  TO  SURVIVORS,  ALTER- 
NATIVE GIFTS,  GIFTS  OVER  ON  DEATH  SPOKEN 
OF  AS  A  CONTINGENCY,  AND  CONDITIONS  IM- 
POSED ON  ERRONEOUS  ASSUMPTIONS. 

ABT.  PA(;£ 

57.  Crifts  to  survivors       --------  301 

58.  Gifts  to  tfike  effect  on  death  spoken  of  as  a  contingency       -  308 

59.  Alternative  gifts,  oritjitial  and  substitutional     -         -         -  310 

60.  Ctmditions  imposed  on  erroneous  assumptions    -         -         -  321 


Art.  bl. —Gifts  to  Survivors. 

(1)  Where  there  are  gifts  to  several  persons,  with 
a  gift  over  of  the  shares  of  such  of  them  as  may  die 
in  certain  contingencies  {e.g.,  without  issue)  to  the 
survivors  or  survivor,  these  words  are  prima  facie 
construed  strictly. 

(2)  But  where  there  is  an  ultimate  gift  over  to  third 
parties,  which  is  only  to  take  place  in  the  event  of  all 
the  donees  dying  in  the  contingencies  referred  to,  then, 
unless  all  the  shares,  original  and  accrued,  are  settled, 
"  survivors  '"  may  he  construed  "  others,"  so  as  to  give 
the  share  of  one  who  dies  in  the  specified  contingent 
circumstances,  to  all  those  who  predeceased  liim.  luid 
who  took  interests  under  the  will,  as  well  a.s  lo  those 
who  actually  survived  him  ;  for  otherwise  there  miglit 
be  an  intestacy. 
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Art.  57.  (;-5)   But  where  there  is  siicli  an  ultimate  giit  over, 

(in(/  (ill  the  sJtares  both  original cok^  accrued  are  settled, 
the  word  "survivors"  maybe  construed  to  mean  all 
who  survived  actually  in  person  or  fifruratively  in 
issue. 

(4)  Prima  facie,  survivorship  is  to  be  referred  to  the 
period  of  distribution,  unless  the  gift  to  survivors  is 
to  take  place  on  the  happening  of  some  event,  when 
it  will  prima  facie  be  referred  to  the  date  whi'ii  the 
event  occurs. 

Paragraph  (1). 

Survivors  The  general   rule  that  the   word   '"  sui-vivors ''  is  to   be 

constriiefr*^      coustrued  in  its  natural  sense,  was  strongly  affirmed  by  the 
strictly.  House  of  Lords  in  Imlerwick  v.  Tatchell,  [190:5]  A.  ( '.  1 20, 

and  is  well  illusti'ated  l)y  the  ease  of  lie  Benn,  JJr/m  v.  /)i^nii 
(18^5),  25.*  Ch.  D.  8:59,  where  the  rule  was  adlien-d  to, 
although  it  probably  defeated  the  testator's  intention.  There 
the  testator  gave  specified  estates  to  his  seven  children, 
respectively,  for  their  respective  lives,  with  limitations 
over  to  their  respective  children.  Then  followed  this 
general  clause  :  "  And  in  case  any  or  either  of  my  s;dd 
sons  or  daughters  shall  dejiart  this  life  without  leaving 
any  children  or  child  him  her  or  them  surviving,  I  give 
devise  and  bequeath  the  several  estates  and  interests  to 
which  their  children  or  child  respectively  would  have 
been  entitled  under  this  my  last  will,  if  living,  unto  my 
siirririiia  sons  and  danahfers  for  the  term  of  their  respective 
natural  lives  ;  and  after  their  deceases  respectively  then 
1  give  their  res])ective  shares  tmto  their  several  and 
respective  children  their  heirs  executors  administrators 
and  assigns."  Charles  Benn,  one  of  the  sons.  <lit'<l 
without  ever  having  had  a  child.  At  his  death  there 
were  livins;  three  of  the  testator's  children.  The  others 
had  died  in  the  lifetime  of  Charles,  leaving  children,  and 
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the  question  tor  decision  was  to  whom  the  estate  devised  Art.  57. 
to  Charles  for  life  belonged.  Cotton,  L.J.,  said,  "  sur-  pj^i.^  (jj 
viving  means  living  beyond  some  period.  Now  the  rule 
for  construing  a  will  is,  that  if  a  rule  has  been  laid 
down  fixing,  in  the  absence  of  any  expressed  intention, 
the  meaning  of  a  word,  then  that  meanins  is  to  be  given 
to  it.  unless  there  is  something  in  the  context  to  vary  the 
meaning  ;  and  if  no  such  definite  rule  has  Ijceu  laid 
down,  then  tlie  words  are  to  be  taken  in  their  natural 
sense.  There  is  no  canon  as  to  the  period  to  which  sur- 
vivorship is  to  be  referred,  except  that  in  an  immediate 
gift,  it  is  to  be  referred  to  the  death  of  the  tt'stator.  and 
if  there  is  a  life  estate,  then  to  the  determination  of  the 
life  estate  («).  Here  the  natural  meaning  of  'surviving' 
is  living  at  the  death  of  the  iliild.  ihe  estate  devised  to 
whom  for  lite  is  given  over  on  his  death.  ...  It  is 
said  that  when  all  the  shares  are  settled,  and  there  is 
a  general  clause  of  accruer  on  the  death  of  the  tenant  for 
life  without  children,  the  accrued  shares  being  settled  in 
the  same  way  as  the  original  shares,  that  is  a  sutficient 
indication  of  intention  that  '  survivors '  means  '  others.' 
I  am  not  aware  of  any  such  rule.  Xo  (h)alit  -ueli  a 
scheme  of  disposition  tends  in  favour  of  the  view  eon- 
tended  for,  and  tr/ten  it  is  followed  l>>/  a  (jift  over  in  t/ie 
e cent  of  nil  diinni  inl/iout  i.<sui\  lln-ri'  ik  sii^icitntt  rridence 
of  an  intentfon  not  to  use  the  word  '  sure/ rors  '  in  its  niiywi' 
sense  ;  liUt  whether  a  scheme  of  disjtosition  of  this  kind, 
withnnt  a  ;/ift  oriT,  is  sufficient  evidence  of  -neh  an 
intention,  i>  a  liifi'erent  matter.  W'aite  v.  /Jft/m-ood, 
(1M2).  ^  < 'li.  A]i|i.  70,  was  relied  u|»on  by  the  appellants, 
ami  the  ujiinion  <»t'  Loi-il  S);i,iii  i|;ni-;  is  entitled  to  gi-eat 
weight,  but  in  that  ease  there  was  nut  oidy  a  >eitlement 
ot"  the  accrued  shares,  hnt  a  gilt  oNcr.  It  i>  >aid  that 
Lord  Skijiouxk   did   not    idv  on  the  gift   over.  Imii    I   do 


(a)  See  Crippav.  Wdcolt  (1819).  4.Miul.  II,  aii.i  A*.  Jhikf,  Ununnh  v, 
Ihih  (IHHII),  1«  (;h.  I).  II'J.  UK  tu  |..  TM.inilty  :  uml  l(>  l{,l/nxt  Tumi 
Council,  Kx  i/arU  .S'uyt/«  (IHH4),  V.i  1^.  |{.  Ir.  UW),  iih  to  milt[v. 


issue. 
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Art.  57.  not  collect  that  tVoin  his  jiidninciit.  The  scitlcmciit  of 
Para.  (1).  ^1"'  >hai-('s  i>  no  douht  iinjioi-taiir,  l)Ut  1  think  that  he 
mainly  relied  on  the  ^ift  over."  This  view  of  the 
importance  of  the  ^ift  over  i.s  sujtported  by  Harrison  v. 
Jfarrisou.  [11M)1]  2  Ch.  IM,  and  Garland  v.  Smyth, 
[11104]  1   1.  \{.  i?.").      See  also    ()li,l,rrl   v.    Olj.lwrt^  [Wm] 

1 1.  R.  ;j2t;. 

Paragraph  (2). 

Ultimate  gift  On  the  other  hand,  in  Lucena  v.  Liicena  (1877), 
event  of  all  ^  ^'''-  '^-  -'"'"'•  '*  i'<'^hln(^  was  givoii  to  the  testator's 
donees  dying  children  <M|ually.  the  sons  takino-  their  shares  ahsohitely, 
the  shares  of  dauohters  heino"  settled.  Then  there  was 
ci  eift  over  of  the  shares  of  children  dvino-  under  certain 
circumstances,  to  his  survivin;^,'  children  in  the  same 
maunei-  as  was  provided  with  res[)ect  to  their  ori^iinal 
shares,  and  there  was  a  gift  over  in  case  of  the  death  of 
all  his  children  without  issue.  It  was  held  that  there 
was  enough  to  prevent  the  word  "surviving"  from 
having  its  natural  meaning.  The  Master  of  the  Polls 
(Sir  G.  Jessel)  held  that  surviving  children  meant  those 
who  survived  actually  in  person  or  figuratively  in  issue 
taking  an  interest  under  the  will.  The  Court  of  Appeal 
agreed  with  the  Master  of  the  Rolls,  that  the  word 
"  surviving ''  was  not  to  lie  taken  in  it-  strict  sense,  hut 
considered  that  sons  who  did  not  survive,  either  personally 
or  in  issue,  taking  an  interest  under  the  will,  were  let  in. 
The  court  said  :  "  The  fact  of  shares  being  settled,  and 
the  fact  of  the  ultimate  gift  over  being  o)d>/  to  arise  in  tlie 
event  of  a  failure  of  all  children  and  issi/e  icho  are  objects 
of  the  testator  s  hoimti/,"  [which,  if  "  survivors  "  was  con- 
strued strictly,  might  have  had  the  effect  of  causing  an 
intestacy  in  the  event  of  there  being  no  child  surviving, 
although  issue  of  deceased  children  might]  "  are  circum- 
stances, each  of  which  may  properly  be  relied  upon  as 
showing  that  '  survivors  '  is  not  to  receive  its  strict  con- 
struction.     Each   of  these   circum.stances   exists   iu    the 
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present  case.  If,  with  the  gift  over  standiiu/  as  it  does.  Art.  57. 
there  had  been  no  settlement  of  the  daughttys'  shares,  we  p^ra.  (-2). 
are  of  opinion  that  the  word  '  surviving  '  would  not  have 
received  its  strict  construction,  antl  must  have  been  con- 
strued '  other '  :  and  our  opinion  is.  that  the  circumstance 
of  the  shares  of  some  of  the  chihhvn  named  in  the  will 
being  settled,  is  not  sufficient  to  give  to  the  word  '  sur- 
viving,' as  a  matter  of  construction,  the  meaning  of 
survivors  in  person  or  in  issue  taking  under  the  will, 
though  that  would  hace  been  the  effect  of  tlie  tjift  to  survivors 
if  the  sJiares  of  all  the  children,  and  not  of  some  only,  had 
been  settled.  .  .  .  We  think  that  '  surviving '  must 
be  construed  'other.'  and  that  the  personal  representatives 
of  the  two  sons  who  died  before  Mr.  Inglis  are  entitled 
to  share  in  the  fund  in  <iuestion.'' 

It  will  be  perceived  from  a  comparison  of  Re  Benn, 
Bemi  V.  Benn,  and  Lncena  v.  Lucena,  supra,  that  the 
latter  case  did  not  infer  that  the  mere  fact  of  even  all  the 
shares  being  settled,  would  be  enough  to  vary  the  natural 
meaning  of  the  word  "  survivors,"  although  it  was  held 
enough  when  combined  with  an  idtimate  ijift  over.  The 
latter  provision  appears,  therefore,  to  be  essential.  The 
settlement  of  the  shares  then  becomes  an  additional  factor 
in  favour  of  a  relaxation  of  the  strict  construction. 

Paragraph  (3). 

It   also  seems  from   Lurena  v.  Lucena,   .^ujtra,  to  have  whtie  a// 
this  further  effect,  viz..  that  if  alt  the  shares  arc  settled,  ^''^'  ""^'^jy". 

.        "'■'-'  Hot  tied, 

then    '' survivors  *'    i-    rcstrictcij     tc^    those    who    survive  "survivors" 
actually    in    person    or     tigurativcly    in    issue.       See    i^'' "/.'.^-^..'^vj"^^ 
Bilhani,  liurhanun  v.  IliU,  [ IIM)]  ]  2  (  'h.  I  t'.'J  {  A)  :     Walte  v.  survive 

...  .      ^.      -.  /.I  1  -  ii-     ;  I'  /    iKtUlllly  ill 

lAttleiCOnd     (\Hii),     «      r\\.     Apji.      <<•  :       Will.f     v.       I  <"•<'/'  ,„.,suM  or 

(\iil()).  1  <'li.    !>.  ;M-^.      r>ut    if  some  onlv  <.!'  the   -hares  >'>:«"'Hi^i"ly 
^  ^  •"ill'"  "*'^"''- 

are   settled,  tie-    wok!  i>    not   so   restricted,  but  embnico 

(/()  III  which  .loVCK,  .1.,  (liMHenliKl  from  D'Hricn  v.  O'Hrlni,  fl89()| 
2  I,  K.  4o9. 

w.  \ 
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Art.  57.      (ill  the  otliri-  iiKMulxTs  ol"  tlio  flass  tiikiii;^   iiiidci-  the  will. 
Para   (3).      notwithstaiKiiii;^  that  tlicv  iiia\'  lia\c  died  witliout  issue. 

A<2;ain,  other    oxj)ressi<)ns   in   the   will   may,   ot'  course, 

motlit'y  the   natural    ineauin^i;   of  "survivors"  or   similar 

words,  for  an  examph^  of  wliidi  the  reailei-  i--   refcrrcil  to 

He  Blanfern,  Lowe  v.    Cooke,    W .    N.   (l.SDl).  54,    where 

the    Court  of  Appeal   pointed   out    that  tJie  true   way  to 

read  a  will  is  to  form  an  oj)inion  ai)art  from  the  cases,  and 

then  see  whether  the  cases  require  a  moditication  of  that 

opinion ;    and  not   to    begin    by   considering   how  far  it 

resembles  other  wills  on  which  decisions  have  been  given. 

And  see  to  the  same  effect  Lord  Halsbury  in  '"^rale  v. 

Batolins,  [1892]   A.  C,  at  p,  343  ;  Kinrislmrij  v.    Walter^ 

[1901]  A.  C,  at  p.   188  ;  Inderwiek  \.    Tafrhell.  [1903] 

A.  C,  at  p.  122  ;  and  per  Lord  Coleuidgk,  (\')..  in  Be 

Tippett  and  Seivbould  (1888),  37  Ch.  D.,  at  p.  447. 

Same  The  i)rinciples  above  enunciated  as  to  wills,  appear  to 

emiallv  ^^       ^^^  equally  applicable  to  the  construction  o£  settlements  by 

applicable  to   deed.     See  Doe  d.  Watts  v.   Wainewriqht  (1793),  5  T.  H. 

wills.  427,  and    Cole  v.  Sewell   (1848),  2   H.    L.  Cas.   180  ;  Re 

Friend's  Settlement,  Cole  v.  Allcot,  [1906]  1  Ch.  47. 

As    to    sid>stitutional    gifts    to    survivors,    see    infra, 
p.  3 JO,  et  seq. 

Paragraph  (4). 
Survivorship        "I    cannot  help  saying  that   the  word  '  survivoi- '   is  a 
able^ to  period  "^^'^rd   which    requires    a    context.       Survivor    of  whom  ? 
of  distribu-      Survivor  when  ?     Those  are  both   categories  of  thou<jht 
which    must    be    supplied    in    order    to    give    the    word 
'survivor'  any  meaning  at  all.      It  may  mean  the  sur- 
vivor of  the  testator  ;   it  may  mean   the   sui-vivor  .it   the 
time   of  some   event   contem])lated   by   the   will   which   is 
being  discussed  ;   and  what   it  is  must  be   found  out   i)y 
reference  to  the  context"  (per  Lord  Halsbury  :  Inder- 
xoick  V.  Tatchell,  [1903]  A.  C,  at  p.  123). 

"If  there  is  no  previous  interest  given  in  the  legacy, 
then  the  period  of  divi-sion  is  the  death  of  the  testator,  and 
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the  survivors  at  his  death  will  take  the  whole  legacy.    But      Art.  57. 
if  a  previous  life  estate  be  oiven,  then  the  period  of  division     paia.  (4). 
is  the  death  of  the  tenant  for  life,  and  the  survivors  at  that 
death   will   take   the   whole   legacy''    (Cr/'pps  v.    M'olcoft 
(18iy),  -i   MaiKl.  11  ;  and  as  to  real  estate,  Re  Greoson 
<1864),  2  1).  J.  &  S.  428). 

On  the  other  hand,  a  gift  to  several  at  twenty-one  Exceptions, 
or  to  the  survivors  {Forrester  v.  Smith  (1852),  2  Tr.  Ch. 
70),  or  to  several  with  a  gift  to  the  survivors  on  death 
without  issue  {Bowers  v.  Boivers  (18Gi>),  5  Ch.  App. 
244)  goes  to  those  living  at  the  happening  of  the  contem- 
]»lated  event  ;  viz.,  in  the  first  ease,  to  the  survivors  when 
one  of  the  legatees  ilies  under  twentv-one,  and  in  the 
■other  case,  to  the  survivors  wIkmi  lie  dies  without  issue. 

The  present  writer,  however,  considers  that  it  is  im- 
possible to  extract  any  principle  from  the  decisions,  which 
almost  all  turn  on  the  particular  language  of  the  will.  In 
particular,  the  cases  run  extremely  fine  where  there  is  a 
Jife  tenancy.  Thus,  a  gift  to  A.  for  life  with  remainder  to 
B.,  C,  and  D.  or  the  survivors  or  survivor  of  them  is  a 
gift  to  such  of  them  as  survive  A.  But  if  the  gift  be 
■expressed  to  be  given  to  A.  for  life  and  after  his  death  to 
B.,  C,  and  D.,  but  if  any  of  them  die  before  A.,  then  to 
tlu*  survivors  or  survivor  of  tlicm,  this  iiiav  in-  iiitcrjireted 
as  giving  the  share  of  one  who  dies  to  those  living  nt  his 
decease.  See  Srurf'ield  v.  Howes  (ITiM)).  W  B.  ('.('.  HO  : 
Whll,  V.  Baker  (1800),  2  1).  F.  k  d.  ;").');  but  cf. 
Camhridje  v.  Rous  (1858),  25  lirav.  lOK  ;  He  I'lrhwurth, 
Snaith  V.  I'arlinson,  [181)11]  I  ( 'h.  »;12  ;  and  sec  Thci.bald 
<i\\  Will-,  titli  (•(!.,  pj(.  i',')'.\ — (J5i>,  where  the  cases  are  fully 
discussed. 
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Art.  58. 

Art.  58. — Gifts  to  take  effect  on  Death  spoJicn  of  as  a 
Contingency. 

(1)  Where  a  gift  is  given  to  take  effect  on  death 
spoken  of  as  a  contingency,  it  will  be  construed  to 
mean  on  death  before  the  period  of  distribution :  i.e., 
where  the  gift  is  immediate,  death  before  the  testator^ 
or  where  the  gift  is  in  remainder,  death  before  the 
expiration  of  the  particular  estate.  In  such  cases, 
therefore,  the  gift  will  be  substitutional. 

(2)  Where,  however,  death  is  coupled  with  some 
other  event  which  may  be  contingent,  then  the  rule 
does  not  apply :  e.g.,  a  gift  to  A.,  with  a  gift  over  to  B. 
in  the  event  of  A.  dying  without  leaving  issue,  the  con- 
tingency j;/77/kJ/rtc«e  refers  to  the  double  event  of  death 
plus  failure  of  issue.  In  such  cases,  therefore,  the  gift 
over  is  an  executory  limitation  to  take  effect  in  the 
contingency  of  A,  dying  at  any  time  without  issue. 

Paragraph  (1). 

Death  spoken       Where  there  is  a  gift  to  A.,  and  if  he  shall  die,  to  B.,  if 

of  as  a  con-  ^^     words  were  read  literallv  there  would  be  a  oift  over  in 
tingency  _  "  .  . 

must  refer  to  ;in  oveiit  iiot  contingent  but  certain,  and  in  order  to  avoid 

death  witliin  .  r.  i       ^    l         •    •  i  ii* 

some  limited  ^"^   rei)Ugnaney  ot   an  absolute   giving   and   an    absolute 

period.  taking  away,  the  court  is  forced  to  read  the  words  "  if  he 

shall  die"  as  meaning   if  he  shall  die  before  the  interest 

vests  (per  Lord  Cairns  :   ( >' ^fah()n^■^/  v.  Bnvdi'tt  (1874), 

L.  R.  7  H.  L.  338). 

Paragraph  (2). 

Aliter,  where       But  where  the  gift  is  to  A,,  and,  if  he  shall  die  without 
tingency  is      '-hUdren,  to  B.,  there  the  event  spoken  of  is  not  a  certain, 

not  fontined    \)x^i   ;i^   contin«fent    event,   and    it    would    be   importing   a 
todeatli  o  '  i  o 

sinipl}'. 
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ineauiiiy;,  and  iuldiu*:  \vurd>  to  the   will,  it'  it    wore  to  be      Art.  58. 

construed  to  import  as  a  condition  which  was  to  entitle  B.     i>ara.  (2). 

to  take,  that  the  death  of  A.  without  children  must  happen 

before  some  particular  period.     In  these  eases,  therefore, 

it  is  held  that  if  at  any  time,  whether  before  or  after  the 

death  of  the  testator,  A.   shoukl    die    without  leavino;  a 

child,  the   <rift   over   takes    effect,    and    the    leoacv    vests 

in  B.  iihhL). 

At  one  time  it  was  considered  that   where  a  leo;acy  was  Oijsokte  rule 

<iiven  to  A.  for  life,  with  remainder  to  B.,  but  if  li.  should  „i\hout  issue 

die  without  leavinf>;  a  child  (or  unmarried  or  under  twenty-  spoken  of  as  a 

1         1        1        p  -r»  o  1  •        1      "i    contingency, 

one),  then    over,    the  death  of  B.  referred  to   Ins    death  related  to 

in  the  lifetime  of  the  tenant  for  life.     This  presumed  rule  'V''^''  ^'■'^T'^'t 

1  tlif  iH-nod  of 

(known   as  the  4th  rule  in  Kdirards  \.  Jul icards  i^liiijl),  d\!iiiih\.ii'nm. 

1;3   Beav.  D'h  )   was,  however,  overruled  in  0^ }[ahaiieij  v. 

Burdett,  supra,  where  the  House  of  Lonls  decided  that, 

prima  facie,  the  death  in  such  cases  means  death  without 

a  child  (or  unmarried,  or  under  twenty-one)  at  any  time, 

whether  in  the  tenant  for  life's  lifetime  or  afterwards.     As 

was  pointed  out,  however,  by  Lord  C'airns,  the  (|Uestion  is 

one  which  dej tends  on  the  words  oi'  the  jiarticular  will,  and 

althouirli  the  rnlf  is  prima  facie  as  above  stated,  yet  there 

are    many   circumstances   which    may   have   the   effect  of 

restricting  the  death   to  the  period  of  the  life  tenancy  ; 

e.ff.y  a  direction  to  the  trustees  to  assio;ii  mid  transfer  to  B. 

upon   the  death   ot"  the   life   tenant  ;  a  direction  that  from 

and  after  the  death  otlhe  lit'e  tenant  the  leoacy  is  to  be  at 

B.'s    own    flisposal,   toilowed    \)\    oil't>   over    in   alternative 

event.s,  one  of  which    must    liapjien  ;  a  direction  that  the 

donee  under  the;  ;,Ml'f  over  shall   take  the   same  share  as  B. 

would  have  tjiken  '"il    then   livino";  ;i  n^jft    to   11.    wlirii  Ik; 

>iiall  attain   twenty-one,  and,  in  case   lie  -liall   die  Imvin;^ 

a  diild  or  children,  then   to  such  child  (//t>m<-  v.  I'illan.s 

(iXii.'l).   2    .Mv.   (fc    K.    ].');    explained    in    /■',     Sr/utud/iorsf, 

Sandl.uld  V.  S,l,n,L,Umrsl,  [l!M)2j  2  <  '11.  'IVA  )  :  and  ihc  like 

See  alMj  Imirain  V.  Sontten  (i>*>lA),   L.    K.  7    II.   L.    Hl.S. 
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Art.  59. 

Art.  59.^ — Alternative   Gifts,  Original  and 
Substitutional. 

(1)  An  alternative  gift  to  issue  contingently  on  tlie 
parent  dying  before  a  particular  date,  is  either  substi- 
tutional or  original.  It  is  substitutional  when  the 
share  which  the  issue  are  to  take  is  by  a  prior  clause 
given  to  the  parent.  It  is  original  when  there  is  no 
such  prior  gift  (c). 

(2)  It  is  essential  to  the  validity  of  a  substitutional 
gift  that  the  substituted  donee  should  survive  the 
person  for  whom  he  is  substituted.  But  where  the 
gift  is  original  this  is  not  essential. 

(3)  An  original  alternative  gift  to  issue  does  not  fail 
by  reason  of  the  death  of  the  parent  in  the  testator's 
lifetime,  even  although  he  was  dead  at  the  date  of  the 
will.  But  it  may  fail  altogether  where  the  original 
donee,  although  dying  before  the  testator,  lived  long 
enough  to  destroy  the  contingency  on  which  alone  the 
issue  were  to  take. 

(4)  A  substitutional  gift  to  issue  where  the  parent  is 
a  named  individual,  does  not  fail  by  the  latter's  death  in 
the  testator's  lifetime,  even  although  he  was  dead  at 
the  date  of  the  will.  But  where  the  parent  was  one  of 
a  class,  then  prima  facie — 

(a)  it  will  fail  if  the  parent  was  dead  at  the  date  of 
the  will ; 


(c)  See /)e7- KiNDERSLEY,  V.-C. :  Lmijihur  v.  Bvch  (I860),  2  Dr.  k  Sin. 
4,S4,  494. 
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(b)  it  will  fail  if  he   died   between  the  date  of  the     Art.  59. 
will  and  the  death  of  the  testator,  if  a  life 
interest  is  interposed  between  the  death   of 
the    testator    and     the     enjoyment     of     the 
alternative  gift ; 

(ci  it  will  not  fail  if  he  died  between  the  date  of 
the  will  and  the  death  of  the  testator,  if  the 
alternative  gift  is  to  take  effect  immediately. 

(5)  ^^^lether  the  gift  be  original  or  substitutional, 
contingencies  and  incidents  annexed  to  the  gift  to  the 
parent  will  prima  facie  not  attach  to  the  alternative 
gift  to  the  issue. 

(6)  In  an  alternative  gift  to  parents  or  issue,  the  class 
of  issue  to  take  '\^  prima  facie  ascertained  as  follows  : 

(a)  If  the  gift  to  issue  is  original,  the  class  consists 

of  those  living  at  the  death  of  the  testator ; 

(b)  If  the  gift  is  substitutional,  the  class  consists  of 

those  living  at  the  death  of  the  survivor  of  the 
testator  and  the  person  for  whom  they  are 
substituted,  plus,  in  both  cases,  issue  subse- 
quently born  before  the  period  of  distribution. 

(7)  Where  there  is  (at  all  events  in  a  deed)  a  gift  to 
two  alternative  classes  (la  joint  tenants  each  class  is 
exclusive  of  the  other.  I>ut  {ficmble)  in  other  cases 
prima  facie  the  issue  of  each  parent  will  be  sub- 
stituted for  such  parent  although  otiu-r  nu'iiibers  of 
the  class  of  parents  still  survive. 

!*.\|{.\<.I!AI'II     (  1 ). 

...  .  .         ...         I       ,  ■         I  1  •    1    \\'ln'ru  uifl 

■■  A    gill  to  i.-^iH-  1^  >iili^tit  111  Kiiial  wliiii    till'    >li:ii<'   \\  Inch  j^,  j^^^ii. 

the    is.siK-  :ir<-   t<i   take    is   liv  :i  inior  cJaii.xL'  «'\|»ic»i'(l  to  ho  Niilmtiiuti..iiiil 

urigiitul. 


312  rvirr  V. — Conditional  Tntkrests  unpkk  Wills,  etc. 

Art.  59.  ;4i\('n  to  the  i):ir('nt  of  such  is>U('  :  and  a  ^^il't,  to  issue  is  an 
l'iira~(l).  oi'^^i^'il  ^^itt  when  the  share  which  the  issue  are  to  take  is 
not  by  a  jirior  ehiuse  expressed  to  he  ^iven  to  the  parent " 
(per  Kinukkslky,  V.-C.  :  Lanphler  v.  Buck  (18(;5),  2  Dr.  k 
Sm.  484,  4i)4  :  Kina  v.  Cleaveland  (1859),  4  De  G.  A:  d. 
477,  487  ;  Martin  v.  Jlolgate  (I860).  L.  W.  1  H.  L.  175  ; 
Be  Woollen,  Wormald  y.^  Wool  lei/,  [liio;]]  2  V\i.  200). 

Word  "or"         The  copuhitive  word  "ami"    instead  of  "  or  "  does  not 

"iind'not      necessarily  render  the  gift  to  issue  an  original  gift  (j)er 

conclusive.      James,  L.J.,  in  Hurri/  v.  //(//'/■// (1870),  10  Eq.  340,  348). 

Nor   does   the   disjunctive  word   "  or  "'  necessarily  import 

that    the    i;ift   is    substitutional.      The    only  true    test    is 

whether  any  ])rior  gift  is  given  to  the  parent, 

(Jift  to  class  Thus,  in  i?<^  TFoo/^^^,  Woinnaldx.  Woollei/,  supra,  the  giit 
period  of  dis-  ^^'^^  ^^  divide  among  the  testator's  grandchildren  living  at 
tribution  or     the  period  of  distribution  or  the  issue  of  such  (i.e.,  grand- 

ISSllP  01    t  IIOSG  * 

then  dead  is    children)  as  might  be  then  dead  : — Held,  that  the  gift  to 

an  oripinal      issue    of   deceased    iirandchildren    was    oriijinal    and    not 
gift  to  the  ...  ... 

issue.  substitutional  as  there  was  no   prior  gift  expressed  to  be 

made  to  any  grandchild  who  was  not  living  at  the  }jeriod 

of  distribution,  and  that  consequently  in  the  gift  to  issue  of 

deceased  grandchildren,  such  issue  was  not  substituted  for 

them. 

Gift  to  A   testator    gave    a    share  of   residue    to    each    of  his 

their  legal       daughters   for  life,  and  directed   that  after  their   deaths 

representa-     their  respective  shares  were  "  to  be  divided  between  their 

tives  original  •         1  m  i  ^        -i  ■         ti 

gifts.  respective  children  or  legal  representatives     : — Held,  that 

these  were  two  alternative  original  gifts,  viz,,  (1)  to 
children,  if  any  ;  but  if  none  then  (2)  to  the  legal  repre- 
sentatives of  the  daughter,  and  that  consequently  no 
question  arose  as  to  the  law  ap})lieable  to  substitutional 
gifts  (Re  Iiohert.%  Fercival  v,  Roberts,  [1903]  2  Ch,  'im). 
It  seems  to  the  present  writer  almost  impossible  to  reconcile 
this  case  and  that  of  Re  Jbhetson,  IbJietson  v.  Jl/betson 
(1902),  88  L.  T.  401.  There  a  testator  by  will,  dated  in 
1877,  gave  all  his  real  and  ])ersonal  estate  to  his  wife  for 
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life,  aiul  at  her  death  to  his  two  sons,  to  he  divided  hetween     Art.  59. 

them   in   equal  shares.     And  at   their  death    their    or  his     p.^,..j  (j) 

portion  or  portions,  it"  married,  were  given  to  their  or  his 

child  or  children  or  tltelr  heirs.     Testator  survived  his  wife 

and  died  in  1890.     One  son  J.  died  in  1895  leaving  one 

living  son  and  having  had  a  daughter  who  died  in  1888 

leaving  a  sou  S.  born  in  that  year  : — I /eld,  that  the  latter 

(S.)  was  not  substituted  for  his  deceased  father  ;  because 

the  ilaughter  was  only  one  of  a  class  and  died  before  the 

testator,  and  therefore  never  could  have  taken  herself,  nor 

was  the  gift  to  the  sons  an  original  gift. 

In  considering  gifts  to  parents  ami  issu(>.  it  must  always  (;ifts  to 

be    borne    in    mind    that    such  gifts    are    not    necessarily  P'g^,g  ,^ot 

alternative  at  all,  but  may  be  construed  to  be  successive,  necessarily 
„        .  ,  .  ./.  alternative 

For  instance,  where  there   is  an  absolute  giit  to  sons  on  i,ut  may  be 

attaining  twenty-one,  with  a  iiroviso  that  the  share  of  any  «»ccessive. 

1    •  •  1  "^       •  1    11  1  1  1  ■    l^iiHcult 

son  dying  without  issue  shall  go  to  the  other  sons,  siicii  :i  .jncstion  to 

disposition  may  have  a  different  meaning  in  different  wills.  «l''i'innne 

'  -^  ...  when  a  gift 

It  may  be  intended  to  take  efifect  by  substitution,  or  it  may  is  substi- 
be  intended  to  take  effect  by  way  of  a  reversionary  limita-  t"tio"a . 
tion.  The  intention  of  the  testator  may  have  l)een  to 
give  the  legacv  to  each  son.  with  an  I'xccutory  limitation 
over  in  the  event  of  the  son  dying  at  an;/  time  without 
issue  ;  or  it  may  have  Ijeen  to  siihsdtiife  the  issue  in  jdace 
of  a  son  who  should  happen  to  die  he/ore  f/ie  periml  of 
dislrihittion.  In  the  Hrst  case,  a  son  who  survivetl  the 
testiitor  would  tak<'  a  vested  interest  liable  to  be  divested 
in  the  event  of  his  living  witiiuut  l.-aviiig  issue  (dr.  -iiice 
the  ( 'onv<'yancing  Act.  1^!.S2.  without  having  had  issue 
who  Ii\c-(1  to  attain  twenty-(jne ).  In  the  second  case,  if 
lie  -urviveil  tjie  period  t»f  di>triliiitinii,  he  wuuM  lake 
aI>solutely,  In  the  lirst  case,  if  he  di<M|  helore  the  lestat«ir, 
without  i-sue,  a  (piestion  would  ari>e  :is  to  whether  the 
h'gacv  <lid  not  lapse.  In  the  -econd  cut  no  siicii  (|Ue>tion 
could  arise,  as  the  other  -on-  woidd  lie  -uli-titnted  ;is 
legatees.  See  judgment  of  Ti  KM:i:.  i-.d.  :  Wm;  \. 
Watson  (iH't'}),    7    I).    .M.   i\:<i..    at    p.    2.')^.      In-liorl.an 
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Art.  59. 

Para.  (1). 


(Jift  maj-  be 
eitluT 
absolute  or 


alicnuitivc  l('n;acv  or  devise,  viz..  to  A.  it"  living-,  hut  if  not, 
to  J>..  (litfcrs  essentially  t'roin  ;i  ;^it't  to  A.  \vitli:m  oxecutory 
•iit't  ov<M-  in  certain  events. 

Moreover,  a  u'i'f  niav  I)e  an  absolute  ^'li't  or  a  substitu- 
tional   one  acconlin^-  as  the  {)ro[)erty  is   real  or   [>ersonal. 

substitutional  Thus,  a  oift  of  freehold  land  to  A.  or  his  heirs,  «;ives  A.  the 
accoriling  as      _        .       "     .  .  .  . 

it  is  of  real  feesini]ile  it"  he  survives  tlie  testator,  and  nothin;^;  to  Ins 
or  personal  ]^,.j,.^  j,-  j^,.  ,|^^,.^  ,^^,^  ,,^^^  .^  similar  .aft  of  i.ersonal  estate 
estate.  _  . 

would    he  a  ;;ift  to  A.  if  he  survived  the  testator  or  to  hi.s 

heirs  if  he  did  not  (Be  I  blwt.son,  fhhetsony.  IbhHson  (11H)2), 

^8  L.  T.  4(;i  ;  Read  v.  Snell  (1743),  2  Atk.  64')).      As  to 

a  gift  of  land  to  A.  or  the  heirs  of  his  body  conferring  an 

estate  tail,  see  Harris  v.  Davis  (1844),  1  Coll.  41G  ;  Gree/i- 

warj  V.  Greemcai/  (1860),  2  De  G.  F.  &  J.  128.     In  such 

a  case  it   is  conceived  that  s.  32  of  the  Wills  Act  would 

prevent  a  lapse. 


Paragraph  (2). 

Substitu-  The   nio>r    important    distinction    between    oi'igiiial   and 

must -smA-ive  substitutional  ahernaTive  gifts  is,  that  it  is  essential  to  the 
the  person  for  validity   of  the  latter   that    the    substituted    issue    should 

whom  lie  is  .    "  .  .  ■     ■  •.     ,     i         i 

substituted,  survive  tlie  ])arent  tor  wliom  they  are  substituted,  wheri'as 
there  is  no  similar  (pialitication  recpiired  where  the  alter- 
native gift  to  issue  is  original. 

As  KiNDERSLEY,  V.-(J.,  put  it  in  Lanphier  v.  Buck 
((1865),  as  reported  in  34  L.  J.  ('h.  650,  657,  approved  by 
Joyce,  J.,  in  Re  WooUejj,  Wormald  v.  Woolley,  [1903] 
2  Ch.  2(H;.  209):  "I  conceive  that  the  true  i-ule  u|ion 
princijde  that  ought  to  be  applied  is  this  :  that  if  the  gift 
be  an  original  gift  to  issue,  they  need  not  survive  the 
parent,  but  if  it  be  a  gift  by  substitution,  then  they  must 
survive  the  j^arent  in  order  to  be  substituted  for  the 
]>arent.'" 

Thus  a  jiift  to  A.  for  life  with  remainder  to  his  cliil- 
dren  :  hut  if  anvchild  be  then  dead  then  his  intended  share 
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to  o-o  to  his  issue,  l)ein<2;  a  substitutional  ^it't.  only  sucii  issue  Art.  59. 
can  take  as  surviveil  the  deceaseil  parent.  JJut  it"  the  <iit't  p;i,.;v  (2). 
had  been  to  A.  tor  lite  with  remainder  to  such  ot"  the  chil- 
dren of  A.  as  shall  he  then  livin;i\  and  the  issue  jwr  sfir/>i'.< 
of  such  of  his  ehiklren  as  shall  he  then  dead,  that  would 
have  heen  an  ori<j,inal  <2,ift  to  the  issue,  and  all  of  them 
who  survived  the  testator  would  take  a  share  although 
they  may  have  died  before  their  own  parent,  there  i)ein;i' 
nothing;  to  show  that  the  contin<;ency  of  beinu-  alive  at 
the  period  of  distribution  annexed  to  the  gift  to  the  parent 
applied  to  the  alternative  gift  to  his  issue  (as  to  which  see 
in/ni.  p.  :51S). 

PAKAGItArH    {'^). 

W'licrr   an   alternative   gift    is   original    ami    not    su b>ti-  Death  (tf 
J.      •         1    •     •        1     •  1  1        1        1       1-     1  .    •       i-i      parent  in 

tutKjnal  It  IS  ol)VU)Us  that    the  drath  ot    the    ]iarent    in    ^'i^  testatoi-'s 

testator's   lifetime  cannot  make  the  gift  to  the  issue  lai)se  ;  iift-'timo  dofs 
,.  I  ;      •  1  •  •  1  .         TT  ""^  vitiate 

lor.  e.c  Uijjiotlu'st^  nothing  was  given  to  the  parent.      -ihoi'<^'- alternative 

over,    for    the    same    reason    such    y;ifts   are   not   vitiated  g'f'^f,'^  ^^^"^; 

-  _  ^  whether  it  he 

liecause  the  parent  was  dead  at  the  date  ol"  the  will.  Tims  ()iio;inal  or 
where  tiie  mft  is  to  a  class  "'  then  livin^.  und  the  issue  of  ^" ';\'^^' 
such  of  them  as  may  be  then  di-ad,""  the  issue  of  those 
dead  at  the  date  of  the  will  take  as  direct  and  original 
members  of  the  class,  and  not  l)y  way  of  substitution 
(^Tytherltifjli  v.  Jlnrhin  0^*3.0).  (i  Sim.  i)2'J  ;  /Inistuiaji  \. 
Fear.se  (l^i71),  7  Cli.  Apj..  ■!">}. 

<  tii    ihi-   other  lianil,  in  some   rare  cases,  although  tlu' .t/iV»c,  where 

I-     1     ,.  ii        ^      .    i  1  .11         pareiii  has 

parent  may  die  heiore    tlie   testator,   lie    may   "*'verlli<'l('ss  jj^.j^.^j  j^^i 

have    lived   long  enough    to  destrov    tin-   eontingencv  on  enon^'li  to 

,   .    ,         ,  ,  .  Ill  •     •        1   'lestniV  the 

whii-Ji  :ilon<'    th<-    i~-iir  wi-rc    lo  take    (wlirtliei'   as    origuial  ,.,„,, i,,j^,.,„. v 

or    Milt-iitiitioiial    |(Mr:if«'<->).       in    such  (•a>es.  if   the  parent  "I' ^^''"'V'*^ 

.    .  ,  .  .  aheinative 

be  a  uaMM-d   iudi viibial.  thi-ri-  will    be  a  lapse,  and  if  In-  be  ^jifi  is  in 

,■  1  1  •111  .        .•     ■.  I      ■  • .  1  take  etlecl. 

one  ol  a  rl.i--  h<'  Will  drop  out  ol  il  ;  ami  in  eitln'i-  cax- 
the  i«.iue  will  taki'  nothing,  bi-caiix-  in  th<' rvent  they  have 
not  been  -tib-f if utcd  for  him.  Thu>  a  lestaf(»r  left  his 
property  in  tni»i  for  hi-  wile  I'or  life,  ami  liiialU   for  -iieh 
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Art.  59. 
Para.  (3). 


ot' his  cliildrcn  :is  slioiild  lie  li\iii<i;  <it  t/trdciil/i  of  lii.<  irife, 
aiid  tile  issue  oi  M\c\\  n.<  )ihoiili{  lie  dtud .  Tlic  wife  ilifil 
in  l.S'Jl  ;  one  ol'  the  cliildroii  survived  licr  and  died  in 
l^DH  :  and  the  testator  died  in  UMK)  -.—llrhL  ihai  ih.'  ;:ilt 
to  the  deceased  chihl  I'ailcii.  as  he  died  in  the  totator's 
lifetime  :  and  that  the  alternative  ^ilt  to  his  issue  tailed,  as 
it  was  only  to  take  effect  it"  the  parent  had  died  hct'ore  the 
testator's  wife  (Re  h'iinu'dr.  Khnwur  v.  luimelt  ( llt04), 
IH)  L.  T.  .')l}7).  An  analogous  decision  was  arrived  at  in 
MrK,(>i  v.  Mi-Kay,  [1901]  1  I.  H.  JO'.I.  There  a  t(-rat.)r 
had  devised  lands  to  trustees  upon  trust  for  his  son  1). 
and  his  heirs  upon  attaining;  the  a(^e  of  twenty-six  :  hut 
if  D.  should  die  hefore  attaining  twenty-six,  then  in  trust 
for  testator's  eldest  son  W.  By  a  codicil  he  revoked  the 
gift  to  D.,  and  gave  him  a  rentcharge  instead,  in  full  sub- 
stitution for  all  interests  to  which  his  son  or  his  heirs 
were  entitled  under  the  will.  D.  attained  twenty-six  in 
testator's  lifetime  : — Held,  that  "\V.  took  no  interest  in  the 
lands,  which  fell  into  residue,  because  they  were  only  given 
to  him  if  D.  failed  to  attain  twenty-six,  a  contingency 
which  had  not  happened.  See  also  to  like  effect,  Ajdin  v. 
Stone,  [1904]  1  Oh,  54:3.  where  the  original  gift  failed 
because  the  legatee  witnessed  the  will,  and  the  suljsti- 
tutional  gift  failed  because  the  original  legatee  was  alive 
at  the  period  of  distribution. 


pAHAGHArH    (4). 

Substitu-  With    regard,    however,    to    substitutional    gifts,    ''  it 

legacies  do  seems  formerly  to  have  been  a  question  whether  a  bequest 

not  lapse  by  over,  in  case  of  the  death  of  the  legatee  before  a  certain 

original  period,  could  take  effect  where   be  died  during  the  tes- 

legatee  where  ^j^^Qj.'^  life,  though  before  the  period  sijecified.       In    the 
he  IS  a  named  '  «  i  i  _ 

person.  case  of  Willing/  v.  Baiae   (1731),  3  P.  W.  113,  legacies 

were  given  to  children,  payable  at  their  respective  ages 

of  twenty-one  ;  and  if  any  of  them  died  before  that  age, 

the  legacy  given    to    the    person  so  dying  to  go  to  the 
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survivors.     Ono  havino;  died  under  twenty-one  in  the  life     Art.  59. 

of  the  testator,  it  was  contended   that  his  legacy  lapsed,     pa77T4) 

and  did  not   go    over    to  the  survivors.       The  argument 

was.  that  the  bequest  over  could  not  take  place,  as  •  there 

can  be  no  legacy,  unless  the  legatee  survives  the  testator  ; 

the  will  not  speaking  till  then  :  wherefore  this  must  only 

be  contended  where  the  legatee  survives  the  testator,  so 

that  the  legacy  vests  in  him,  and  then  he  dies  before  his 

age  of  twenty-one."     It  was,  however,  held,  and   is  now 

settled,  that  in  such  a  case  the  bequest  over  takes  place  " 

{Humberstone  v.  Stanton  (1813),  1  V.  &  B.  385). 

Tims  if  there  is  a  gift  to  A.  for  life,  remainder  to  B.  Instance  of  a 
1     ,  ,  ,,        1     ,    •,.      •  1  T      I     •  1  •       ?  7       J  7  substituted 

and    (  .  equally,   hut  it   either  die  fw/orc  his  g/uire  shoitld  gjft  which 

ln'i-oiiit'  nai/afile   without    issue,    his  share  is  to   <io  to  the  ^°'-''^  "*^^ 
.  .  .         .  .       .  lapse. 

survivor  :     if  B.  dies    in  the    testator's    lifetime    without 

issue  his  share  does  not  lapse,  but  goes  under  the  alter- 
native, or  substitutional  bequest,  to  C.  (Jlumjihrci/s  v. 
Hoices  (1830),  1  R.  &  M.  1)39). 

^^o  where  an  individual  i<  named  in  the  will  as  original  Original 
,  ,  .  ,         ,  ,,.,..    legatee  dead 

legatee,  and  it  turns  out  tliat  lie  was  dead  at  its  date,  it  is  at  the  date 

obvious    that   the   testator   either     made    the    will    on   the  ^^  ^''^"  ^^'^^• 

hypothesis    that    he   was    alive,   or    under  a   mistake.      In 

either  case  it   is  equally  oljvioiis  tiiat  the  testator  inteiuled 

the  alternative  gift  to  take  effect,  otherwise  the  will  would 

be  al>solutely  meaningless.     In  such  cases,  therefore,   the 

substituted  legatee  takes  notwithstanding  that   the  (>ii;^inal 

legate*'  was  d<'ad    at     the   date    of    the   will    (  M(nil(t<ni   \ . 

Sur^Ua  (1K2(;),  I    Kii~^.  It;.'.  :   AV  n,ur,-s  {  \>^1\\)A  Ch.  1). 

iMi»  :   AV  Mihs,  MIL'S  V.  Miles  {lUiH)),  t;i    I..  T.  ;;:.:•  :    h;-  v. 

Kin. I  {  \X^)->).   1<;  r>eav.   111). 

But  the  reasoning  in  relation  to  an  original  named 
legatee  dying  in  the  te-tator"-  lifetime  (whethei-  lieloic 
or  after  \\\>-  date  df  the  will)  doc-  not  ;ipp|\  wlieic  llicrc 
is  a  gift  to  a  rlnss  with  a  -iib^lit  iitionary  ;;iri  lo  their 
is«u<'.  In  such  ease-  there  i-  nothing  to  sliow  that  the 
U'statoi"   inti-ndeil    that  a  per-on  who  wa-   deail   at    tlicdatf 
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Art.  59.  (»('  the  will  >lioill(l  ever  Itc  nn-hitlcd  in  flic  i-l(i.<.<  ;  iiidccd, 
p  7,,  his  inclusion  would  liecontrarv  to  the  principles  cnuiiciatcd 
in  Art.  20,  (gnjud.  p.  lOo).  Consequently,  us  such  a 
j)erson  rould  not  he  an  original  legatee,  y>/7'm(?/('i(7V  his 
issue  cannot  take  Ijv  substitution  (/iV  Wchstei;  Wiihten  v. 
Mello  (1883),  23  Ch.  D.  737  ;  ('hr/st<y)/t<'rsoii  v.  Xdt/lor 
(181(;).  1  Mer.  320  ;  AV  (f^hn-,  (tfjil,',-  v.  Offih'r  (I'JOO). 
83  L.  T.  758  ;  Re  Gorrin<je,  GorriiKie  v.  (jorrituje,  [ll>0(;] 

1  Cli.  :'.]!)). 

Same  con-  And  similar  considerations  ;H)])ly,  where   there  is  a  iix^X 

apply  to""      ^o  a  class  ascertainable  at  the  death  of  the  testator,  bur  the 

suLstitutional  (.njoyniont  is  postponed  to   let  in  a   life  int(>rest  with  a 
yifts  to  issue         ■,■..,.„  .  ,,     ,  ,  ,  ..     , 

of  deceased      substitutional  gitt  to  issue  ot   deceased  niemoers   oi   the 

members  of  a  ^\^^      j^,^j   ^^g  oj-  ^\^^^^^  Jj^g  j^f^g^  ^h^  date  of  the   will,  but 

class  wliere 

they  die  in  the  testator's  lifetime.     For  such  person  would  never 

Sg^menibeTJ'  '^^  ^  member  of  the  class  at  all  ;  and  the  language  is  cou- 

of  the  class,     sistent  with  the  intention  that  only  the  issue  of  members 

of  the  class  {i.e.  persons  who  surviveil   the  testator)  dying 

before  the  jieriod  of  distril)ution  should  be  substituted  for 

their  jiarents  (AV  llannam,  Iladdelseij  v.  Han/iam,  [1897] 

2  Ch.  3U). 

But  it  is  otherwise  where  no  life  estate  is  interposed. 
As  North,  J.,  said  in  the  last  cited  case,  "  If  there  had 
been  an  immediate  gift  to  take  effect  at  the  death  of  the 
testator,  to  his  brothers  and  sisters,  followed  by  a  substitu- 
tion of  children  of  deceased's  brothers  and  sisters  for  their 
parents,  the  reference  to  children  could  onli/  he  to  children 
of  brothers  and  .aiders  irho  had  died  in  the  lifetime  of  the 
testator,  because  there  would  be  no  other  time  to  which  it 
could  be  referred.  In  the  ])resent  case  that  is  not  so  :  a 
j)revious  tenancy  for  life  is  created." 

Paragraph  (5). 

Death  of  tlie        Although  the  verv  nature  of  an  alternative  gift  is,  that 

?egltee  before  *^^^  original  legatee  takes  nothing  if  he  fails  to  survive  the 

the  perioci  of  stated  period,  that  condition  is  noi  prima  facie  extended  to 

the  alternative  legatee.     Consequently,  in  the  absence  of 
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any  intention  to  tho  contrary,  the  latter  le^fatoo  will  take.      Art.  59. 

althoncrh    he   also   dies    within    that    period.       This   was     pai^T^o) 

distinctly  decided  by  the  House  of  Lords  with  regard  to 

alternative  ori(finaI  tjitts  in  the  often  cited  case  of  Martin  v. 

Holgate  (1865),  L.  R.  1  H.  L.  17.').     But  the  learned  lords 

in  that  case  seem  to  have  doubted  whether  the  same  rule 

was    applical)le    where    the    gift    is    substitutional.      In 

particular.  Lord  Chelmsford  said  (p.  \^1),  -  Where  a 

gift  is  substitutional,  it  may  much  more  easily  be  presumed 

that  a  contingency  on   which  the  original  gift  dejiends  is 

intended  ro  be  applied  to  the  gift  which  comes  in  its  ]ilace, 

than   in  the  case  of  the  original   and   independent  gifts." 

However,   modern   decisions   have   laid   it   down   that   the 

same  principle  is  equally  applicable  to  substitutional  as  to 

original  gifts.     Thus,  in   Re  Bradhitri/,   Witnj  v.  Bnullnirij 

(ISJUiJ,  7:5  L.  J.  Ch.  51)1,  the  proceeds  of  residuary  estate 

were  to  be  held  upon  trust  to  pay  the  income  to  testator's 

wife  for  life,  and  after  her  death  to  transfer  to  his  younger 

daughter  D.,  but  if  she  should  be  then  dead,  to  transfer 

the  same  to   any  child  or  children  of  hers,  and  '"  failing 

such  issue"  there  was  a  gift  over  : — Held  (the  widow.  D.. 

and  children  of  D.  being  all  in  existence),  that  the  gift 

over   never    could    take   eti'eet.        For    if    1).   outlived    \\\r 

widow  she  would  take  ab-olntelv.  ami  if   >lie  did  not.  then 

her  children  would  take,  whether  they  survived  the  widow 

or  n(jt.     See   also  Jie    Hall,   .SUdter^  v.    /hill  (l.S.S.S),  4U 

(li.  1>.   II. 

Somewhat  analogous  is  the  case  wher<;  tin*  fir-t  gift  is  to  (Jifts  to  a 

a  class  ax  temints  ill   romnion,  with   sul)stitnti()nal    uifts  fo  <-''^"*'<  "'tli 

.    .  .    J^iiiwtitii- 

the   issue  of  anyone  of  the  original   class   who    may  die  tional  giftH 

before  the  period  of  distribution.      In  -neb  (•a>-e->  tlie  i>>ue  1^!,,^!^" 

take  as  joint  tenants  in  the  absenee  of  words  of  >e\t'rance 

(lie  Jinii's,  Jlnim-  V.  Ll,>;/d  (  1.S7.S).  17  L.  d.  ( 'h.  775  :   It,' 

liatlersliifg  Tmxtt,  [l«i)6]   1    I.  !(.  tldo  :    ;nid    >ec   mU,,    /,',> 

Tiinwr  Cl8ol),  34    L.  .1.  Ch.  t;iin  :  /.',    l-'l,nr,i\  M,illlns,>„  \. 

(ri)i>diri/ii  (l^(ltOj,  (12  L.  T.  «)77).     '\l\i>  iirinciplc.  however, 
is  jiot  ap|ilie;ibl«?  where  the  gift  is  to  ~ever.il  ( (»r  to  a  class) 
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Art.  59.  ,),•  the  >urvi\(>rs  or  sui'vi\(>i'  of  them.  In  siicli  cases, 
Para  (5).  it  none  survive  the  period  of  distrihutioii,  there  is  no  suh- 
stitutiMl  le<i|;atee,  and  the  ori;;"iiial  gift  reinaiiis  in  full  force 
{}f<u'viott  V.  Ahel  (18()9),  7  E(i.  478  ;  Re  Snnmlrrs  (  I.SC,-)), 
1  Eq.  (575  ;  Hoihjsoi,  V.  Smit/ison  (IS')C>),  .S  D.  M.  &  G. 
604  ;  and  see  sHprn,  ]t.  201V). 

PAKA(iItAl'H  (()). 

When  alternative^  legatees  are  a  class  (('.;/.:  issue),  the 
class  is  ascertained  differently  according  as  the  gift  is 
original  or  substitutional.  If  it  he  suhstitutional,  the  class 
consists  of  all  who  are  in  existence  when  the  substitution 
takes  place  {i.e.,iit  the  death  of  the  survivor  of  the  testator 
and  the  original  legatee),  j>ln.s  all  who  subsequently  came 
into  existence  before  the  period  of  distribution  (Ive  v.  Kinfjf 
(1852),  10  Beav.  46  ;  Re  Jones,  llinne  v.  IJoijd^  .supra  ; 
Ee  S'ibleij  (1877),  5  Oh.  D.  41)4).  ]5ut  if  thegift  is  original, 
then  the  class  consists  of  those  living  at  tlic  death  of  the 
testator  (whether  they  survive  the  original  donee  or  not) 
])lus  those  subse(|uently  coining  into  existence  before^  the 
])eriod  of  distribution  {Re  Smith's  '/'nists  (1878),  7  ( Ui.  D. 
6G')). 

Thus  a  gift  in  trust  for  testator's  widow  for  life,  and 
after  her  death  for  his  children  or  their  issue,  by  a  substi- 
tutional gift,  only  those  grandchildren  would  take  who 
survived  their  parent.  Whereas  a  gift  to  the  widow  for 
life,  and  after  her  death  for  such  of  the  testator's  children 
as  should  he  then  living  and  the  issue  of  those  then  dea<l, 
Ix'ing  an  original  alternative  gift  to  the  issue,  all  grand- 
children would  take  who  survived  the  testator,  even 
although  they  died  before  their  parent  the  original 
legatee.  See  Re  WooUe//,  ]\'on)i(il(l  v.  WooUei/,  [1901^] 
2  Ch.  206. 

Paragkai'H  {!). 

gift^to'Vwo  ^'^  ''  marriage  settlement  of  stocks  there  was  an  ultimate 

classes  exclu  -trust  for    "all  and  everv  the  child   and  children   or  grand- 
si  ve  of  eacli 
other. 
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rhilJ  of  A."  livino-  at  tlic  death  of  tlio  survivor  of  the  Art.  59. 
husband  and  wife: — HcUL  that  the  words  "or  ^rand-  Para.  (7). 
child  ''  could  not  he  construed  as  givinf;  a  tenancy  in 
common  to  the  chihlren  of  A.,  with  substitution  of  the 
issue  of  anv  deceased  child  i'or  him  or  her  {Price  v.  Lock/e// 
(1^43).  (»  Bear.  180).  but  was  a  gift  to  classes  as  Joint 
te/uiiits  in  the  alternative,  so  that  each  class  was  exclusive 
of  the  other  :  and  consecjuentlv  that  there  beinu  childi-en 
of  A.  alive,  no  grandchild  could  take  {h'r  Cole//,  (iihson  v. 
(ifhson,  [1901]  1  Ch.  40.  and  see  Holland  v.  Wood 
(1870),  11  Eq.  i>l).  It  wouhl  seem,  iiowever,  that  in  a 
will  it  might  have  been  ditferent.  In  a  settlement,  where 
jn'operty  is  given  in  default  of  appointment  to  '*  the 
children  or  any  the  child  or  remoter  issue  of  A.  on  the 
happening  of  certain  contingencies,  a  cliihl  living  at 
the  happening  of  the  contingencies  will  take  to  the 
exclusion  of  his  issue  (Re  Lund,  Stan/ield  v.  luene  (VMi), 
89  L.  T.  606). 


Art.  00. — Conditiuns    imposed    on    Erroneous 
Assumptions. 

If  a  testator  makes  a  condition  based  upon  a  mistake 
of  fact,  the  condition  will  nevertheless  be  binding, 
unless  it  appears  that  the  condition  was  only  to  take 
effect  if  and  so  far  as  the  assumed  state  of  facts 
remained  unaltered  at  his  death. 

Tliese  cases  generally  arise   in   relation  to  directions  to  Din-ctions 
brin:;  certain  sums  intoaccouni.  "■  '""^    .  . 

'^  iiilxjuicfs  into 

hrroiHou-     recital    ca>c«.    may    he    diNnlcil    into    two  ' 

«-las.ses.  Ill  class  one,  the  tc-tatnr  bv  a|>t  wurd-  direct-  a 
legatee  to  bring  a  parlicidar  -urn  into  h(»tclipoi.  lie 
mav  recite  erroneon-lv  that  a  parlicidar  -iim  ha-  been 
advanced,  and  direct  the   b-galec  t(»  bring  thai   -iiin,  or  ilic 


.'522  PAltT  V. — OONIHTIONAL    TxTKliKs'l'S    rxi>i;i;  AViI.LS,  ETC. 

Art.  60.  sum  *  licrcinbotbrc  recited  to  have  Ix-eii  adNanced,'  into 
h()tclii)()t  ;  or  he  iiiav,  hy  other  a|)|>ro|»i-iate  hm;j,ua^(', 
;<lio\v  an  intention  tliat  the  lei^atee  sliall  ahsoliitelv  and  in 
any  event  lirini;  the  sum  mentioned  into  liolchpot  in 
other  words,  that  the  h^<i;atee  sliall  onl\  take  iijion  the 
Ibotiuii;  ot"  i)rine;in^"  that  ])articiilar  sum  into  account,  and 
only  receiving;  the  hahmco  payahh'  to  him  on  that  footing;. 
In  class  two,  tlie  testator  recites  the  debt  owino-  from  the 
legatee — again  he  may  recite  it  erroneously — and  then. 
directs  the  debt,  'or  so  niucli  therc^ot'  as  shall  remain 
unpaiil  '  at  the  testator's  death  or  the  time  ol"  distribiit ion. 
to  be  deducted  and  brought  into  account.  In  eases  ot' 
this  class  the  testator  really  intends  that  thei-e  shall  be 
brought  into  account  iho  debt,  oi*  balance  thereot",  which 
is  actually  owing  at  the  time  ot"  deatii  or  distribution  '" 
(per  SwiNFKN  Eadv,  d.  :  Jtc  Kelseij,  WooUeij  \.  h'cl. ■«'//, 
[1905]  2  (*h.  4()r>  ;  and  see  also,  as  to  class  one^ 
Be  Wood,  Ward  v.  Wood  (188(]),  M  Ch.  0.  517,  and 
Re  Aird's  Estate,  Ami  v.  Quid-  (187'» ).  12  (^h.  D.  2ill  ; 
and  as  to  class  two,  J\e  7aijlor,  7\)))tki)t.s  v.  Undto'/iai/ 
(1883),  22  Ch.  T).  495). 


(     :^:^3     ) 
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Art.    61. —  Whether  contingent  Gift  comprises 
intermediate  Income. 

(1)  A  general  residuary  but  contingent  bequest  of 
personal  estate  includes  the  intennediate  income 
during  the  period  allowed  for  accumulations. 

(2)  A  contingent  devise  of  real  estate  does  not 
include  the  intermediate  rents. 

(3)  A  blended  residuary  contingent  gift  of  both  real 
and  personal  estate,  prima  facie  includes  the  inter- 
mediate income  of  l)()tii. 

(4)  A  contingent  general  legacy  does  not  carry 
interest,  nor  (hjcs  a  contingent  specific  legacy  carry 
intermediate  income,  unless  : 

(a)  It  is  expressly  or  impliedl)'  directed  to  be  at 
once  severed  from  the  general  estate;  or 

(h)  The  legatee  is  an  infant  with  regard  to  whom 
the  testator  is  parent,  nr  //(  lorn  jiarentis, 
and  has  not  provided  :iny  other  liiml  lor  his 
maintenance ;  or 
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Art.  61.  (c)  The    testator    has    directed    the    income    to   be 

applied  for  the  legatee's  maintenance  (semhle). 

(5)  If  a  contingent  legacy  or  devise  wliicli  carries 
intermediate  income  is  settled  on  persons  in  succes- 
sion, any  accumulations  not  applied  for  maintenance 
form  an  accretion  to  capital. 

Paragraphs  (1),  (2)  and  (.H). 

Intermediate       "  Since  the  case  of  the  Covnte.ss  of  Bect'tve  v.  JIodaKon 
income  of        (18G4),  10  H.  L.  Cas.  65(]— I  think  long  ])efore— it  has 

residuary  \  /'  ^  r^ 

estate.  been  settled  law  that  a  gift  of  residuary  ])ersonal  proi)erty 

on  a  future  contingency,  carries  with  it  the  iiitenncdiate 
income  :  the  same  rule  applies  to  a  mixed  fund.  But 
that  rule  is  modified  by  the  Tiiellusson  Act.  That  modifi- 
cation was  worked  out  most  carefully  by  the  House  of 
Lords,  All  T  can  do  now  is  to  declare  that  the  income 
should  be  accumulated  for  the  benefit  of  those  who  may 
be  ultimately  entitled,  for  twenty-one  years,  or  until  i\w 
death  of  Mrs.  8inart  without  a  ehihr'  {per  ('OZENS- 
Hardy,  J.  :  Re  Taylor,  Smart  v.  Taylor,  [1901]  2  Ch. 
134:  ;  and  see  also  Re  Lindo,  Askin  v.  Ferf/u.wn  (1<S88), 
59  L.  T.  4G2  ;  Re  Adam.^,  Adams  v.  Adatns,  [1893] 
1  Ch.  329  (a)  ). 

In  Genery  v.  Fitz<jerald  (1822),  Jac.  4()8,  Lord  Eldon 
said  :  "  Where  personal  estate  is  given  to  A.  at  tv.enty- 
one,  that  will  carry  the  intermediate  interest.  If  a 
testator  gives  his  estate  Blaekacre  at  a  future  period,  that 
will  not  carry  the  intermediate  rents  and  profits  (A).  But 
where  he  mixes  up  real  and  personal  estate  in  the  same 
clause,  the  question  must  be,  whether  he  does  not  show 
an  intention  that  the  same  rule  shall  operate  on  l»oth. 
Here  the  property  was  partly  real,  partly  personal,  and 


Rule  stated 
by  Lord 
Eldon. 


(a)  This  case  was  dissented  from  in  Re  Holford,  Holford  v.  Holford, 
[1894]  3  Ch.  30,  but  on  another  point. 

(h)  See  also  Earl  of  Bective  v.  Hodyson  (1864),  10  H.  L.  Cas.  6.J6. 
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partly   of  such  a  descriptiou    that    the   testator   does  not      Art.  61. 
seem  to  have  known  whether  it  was  real  or  personal.     He    p.^^.^^  ^j 
does  not,  hv  his  will,  create  any  trust,  hut  makes  a  le^ial    C^)  and  (3). 
devise  and  hequest  ot"  the  whole  to<iether  :   then,  is  not  the 
weiiiht  of  authority   in    favour    of   the    jtroposition,  that 
when  real  and  personal  estate  are   oiven  in  this  way,  the 
intermediate  prorits  of  both   must  go  too-i>ther  'f     1   think 
it   is.''      See  also  7iV  Biirton,   Bunks  v.  Hi^avcn,   [1^92] 
2  ( "h.  ■>. 

In  Re  Ihtmhle,  Williams  v.  Munrll  (l.S^3),  23  Cli.  D.  Devise  of 
360,  Peakson,  J.,  carried  the  rule  further,  and  held  that  l^^l^^  hequest 

the  intermediate  rents,  as  well  as  the  intermediate  income  of  personul 

,  111  1111      estate  in 

ot    the    personalry,     passed    to    the    le;i:itee.    alrhou;^^    the  different 

gifts  of  real  estate  and  ])ersonal   estate  were  in  ditferent  I'*^!"^^ '^^  *'^^ 
'^  '  will. 

parts  of  the  will,  and  although  they  were  only  sub- 
stantially, and  not  strictly,  settled  upon  the  same  trusts. 
His  lordship  considered  that  the  test  in  all  such  cases  is, 
'•  Has  this  testator,  or  has  he  not,  mixed  up  the  whole  of 
his  property  in  one  mass  ?  "  .  .  .  Has  he  "  intended 
the  whole  of  his  residuary  realty,  and  the  whole  of  his 
residuary  personaltv,  to  go  together  to  the  same  objects 
of  his  bounty,  and  in  no  other  way  ?  "' 

But  a  future  devise  of  real  estate  l)y  itself,  whether 
it  be  residuary  or  s[)ecific  {Karl  of  Bet-tire  v.  //odi/son 
(18»;4).  10  H.  L.  Cas.  6')ii  ;  Holmes  v.  Presvott  { l.S(;4), 
12  W.  R.  t]3r.),  and  whether  it  Ije  legal  or  e(piitable  (Re 
AverilL  Salshitri/  v.  /hickle,  [iS'.JfS]  1  ( 'h.  'ri:',),  d(.e<  not 
carrv  the  intermediate  income. 

Tile   ruUt    i>.    lldWcMT.    like    most    rides   of  eonsiriietion,  Kul<- nmy  l)o 
,.  ,     ,  ,  ...  ^1  .      i.    i.      '     relmttiMl  Ity 

lounded   merelv   on    an    niten'nce   as   to    what    a    <''stator  s  „ji„.,.  .,n,,(^ 

intention   is   nmler  the   circumstances,   and  eonsciiuently,  "f  tin- will. 

where  the  facts  >bow  that  h(?  did  not  intend  the  contingent 

legatee  to  take  the  intermerjiate  income,  the  latter  will  not 

tJlke  even    the    inleirncdiatc    iiiectme  df  roidiiarv  peixmal 

estjite.  although  ol'  coiM>e   the  ie>.nll  i>>  a  partial  intestacy. 

For  instance,  where  a  prior  lite  j'state  given  to   A.  failed 
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Art  61. 

Paras.  (1), 
(•_')  an.l  (3). 


hocause  A.  witiuv^^si'il  the  will,  it  was  lu-ld  that,  as  tlicro 
was  obviously  no  intention  that  the  contingent  remainder- 
man sliould  take  the  income  during  the  lite  of  A.,  it  could 
not  be  accumulated  tor  them,  but  ])assed  as  undisposed  of 
(Be  7\}irns{-ml,  Townsend  v.  'J\ni'nwml  (1(S^7),  )i4  C'h.  D. 
:{57.  tullowrd  in  Aplin  v.  Sto^w,  [1004]   1  Ch.  543). 


Intermediate 
income  of 
contingent 
specific  or 
peciuiiary 
legacies. 


Direction  to 
sever  from 
residue. 


Contingent 
specific 
bequest  of 
leaseholds. 


Paragraph  (4). 

AVith  regard  to  contingent  s])ecificand  general  pecuniary 
legacies,  the  ordinary  rule  is  that  the  first  do  not  carry 
intermediate  income,  iioi'  tlie  second  Ix'ar  interest.  The 
income  ot"  sjiecific  legacies  therefore  fall  into  residue  {Re 
Jnman,  Inman  v.  Rolls,  [1<^'.)3]  3  Ch.  518  :  Re  liirlson, 
Hill  V.  Grant  (1885),  29  (^h.  D.  3:il).  P.ut  this  rule 
yields  to  intention  to  the  contrary,  either  expressed  or 
implied,  and  such  intention  is  usually  inn)lied  from  the 
circumstances  stated  in  paragraphs  (a),  (b)  and  (c). 

Thus,  where  a  testator  directs  a  specific  legacy  to  be 
severed  from  the  residue  of  his  estate,  the  inference  is  that  it 
is  once  and  for  all  taken  away  from  residue,  and  appropriated 
to  the  contingent  trusts  declared  in  relation  to  it,  and  that 
the  testator  cannot  have  intended  that  the  inconu'  should 
fall  back  into  residue.  For  instance,  where  a  fund  has 
been  severed  for  the  beuefit  of  a  tenant  for  life  and 
remaindermau  on  the  latter  attaining  twenty-one,  the 
intermediate  income  between  the  death  of  the  lite  tenant 
and  the  vesting  of  remainder  goes  along  with  the 
remainder,  and  does  not  fall  back  into  residue  (Kidman  v. 
Kidman  (1871),  40  L.  J.  (1i.  ;55'.0. 

Again,  where  a  testator  gave  leaseholds  to  trustees 
upon  trust  for  his  daughter  for  life,  and  after  her  death 
for  her  children  at  twenty-one  or  marriage,  it  was  held 
that  the  effect  of  the  bequest  being  to  sever  the  leaseholds 
from  the  general  estate,  the  intermediate  rents  and  profits 
after  the  daughter's  death  went  along  with  the  leaseholds 
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themselves  (AV  Woodin.  Woodlu  v.  Glas.<,  [189')]  2  C'h.  Art.  61. 
309).  In  giving  judgment,  Kay,  L.J.,  said  :  "  There  is  i>a^|^4). 
no  doubt  that  a  contingent  becjuest  of  chattels  real  or  ot" 
pure  personalty,  not  being  residuary  personalty,  where 
the  subject-matter  of  the  gift  is  not  directed  to  be  set 
apart  from  the  rest  of  the  estate  will  not  carry  the  inter- 
mediate income."  See  also  Iloluie.'t  v.  Prescott  (1804), 
33  L.  J.  ( 'h.  264  ;  Guthrie  v.  Walrond  (1883),  22  Ch.  D. 
573  :  AV  Medloch  (1880),  of)  L.  J.  Oh.  738  :  and  h'e 
Clements,  Clements  \.  Fearsall,  [1894]  1  Ch.  OG;"). 

Moreover  the  severance  (in  order  to  carry  the  income)  Severance 

must  be  made  in  obedience  to  directions  in  the  will/o/-  the  Jjiil^cted  and 

benefit  of  the  legatee.     A  mere  severance  so  as  to  release  "ot  merely 

the  residuary  estate  and  enable  it  to  be  distributed,  is  not  convenience 

sutticient   (A'e  Jnnuuu  Inman  v.  Polls,  [1893]  3  Ch.  518  ;ofa(lmini- 

^  ^  -"  stration. 

Pe  .J>nlklns    Trusts  (1884),  25   ( 'h.   D.    743  ;  Festnut  v 

Allen  (1844),  5  Ha.  573). 

With    regard    to    paragraph    (b),   supru,    James,   L.J .,  Contingent 

sunnned  up  the  law   in  Pe    Georqe  (1877),  5  Ch.  D.  837,  J^^^f  >' ^^'.'^''^ 
1  .  .  testator  m 

as  follows:  "The   rule  of  law  is  well   cstalilislicd,  that  a  foco  pareiifis. 

contingent   legacy  does  not   carry  interest   while   it   is    in 

suspense.  excej)t  in   the  case  of  a  legacy  liy  a   [laieut.  or 

one  standing    in    loco   parentis  to  the    legatee  ;  and   that 

exception   is  subject   to  another  exception,    that  the   rule 

giving  interest  to  the  chihl  does  not  take  effect  where  the 

testator  lias  provided  another  liuul  I'ur  hi>  ni:iinten:inee.  so 

that    the   income    of    the    legacy    is    snjiposed    not    to    be 

retjuired   for  tin*   purpose. ""      In    //(    Mondi/,    II  mxlro/l')'  v. 

Mood//,  [1895]   1  Ch.  KM.  Kkkkwicii.  .1.,  held  that  a  gift 

of  residue,  out  of  which  maintenance  could  be  given  innh-r 

.s.   43   of    the    ( '()nvevMn<-ing    and    Law   of    I'roperty   A»t, 

\HXl    (41  iV    15    \'ict     c.   41).    i-    not    mkIi   a    |irovision    ol' 

niaiMtenaM<'e  out  ol  iinotlier  fund  a-  lo  tid^e  the  ca-e  out  ol 

the   rule. 

With    regard    to   paragraph    d),   tlii>    exception    (it    it  Cnniinp  nt 

•    .    »  .11  I  .1  i      .1     .       i-  K't'  with 

€'Xl»t.H),  seem.s  to   he   bused   on   the  argument,   that     il     :i"  ,jj^,.,.ij,,„  ,„ 
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Art.  61. 

Para.  (4). 

apply  inconu 
for  main- 
tenance. 


Where 
contingent 
settled  gift 
carries  inter- 
mediate 
income, 
accumula- 
tions accrue 
to  capital. 


linjilii'il  <^\['\  ot'  luaintciiancc  out  ol"  a  contiii^j.cnt  specific 
or  ;4('ii('ral  Ic^acv  t-arrics  the  iiicoinc.  or  ;ii\es  a  I'i^lit  ro 
interest,  (t/()/7/()/7  an  cxpre-s.s  direction  to  apitlytlie  income 
tor  maintenance  must  do  so.  ( •onse(|uently  it  is  not 
restricted  to  cases  where  the  testator  stands  /'/;  litm  jxantf/'s 
to  llie  h><ratee  (!{('  Riihanls  (l«Gi)),  «  Ei|.  llDj.  How- 
ever, ill  a  more  recent  case  (^Chidfieij  v.  Whllhij  0^72), 
41  L.  d.  Ch.  699),  WiCKENS,  V.-C.,  wliile  following  7.V 
Richardii,  expressed  some  doubt  as  to  its  correctness. 
Under  these  circumstances  this  exce[)tion  is  pos^sihly  still 
open  to  question  (cf.  Pett  v.  Fellows  (1818),  1  Sw.  561, 
note). 

PAKAdUAPH    (')). 

"  It  is  of  course  well  settled,  that  if  and  for  such  [)eriod 
as  no  maintenance  is  expressly  provided  for  the  infant  liv 
the  testator  [its  father],  the  [contino-ent]  legacy  will  hear 
interest  for  the  maintenance.  P)ut  the  fact  that  the  legacy 
is  to  bear  interest  for  such  a  puri)Ose.  though  it  may  bf>, 
and  often  is  shortly  referred  to  by  saying  that  the  legacy 
bears  interest,  does  not  make  the  legacy  the  less  a  con- 
tingent one,  or  put  the  infant  in  the  position  of  having  an 
immediate  vested  life  interest  in  the  income  o£  the  legacy. 
All  that  the  infant  is  entitled  to  have  is  maintenance. 
.  .  .  And  should  there  be  a  suri)lus  during  the  infancy 
not  covered  by  any  order  of  court,  and  not  required  for 
maintenance,  that  surplus  does  not,  in  my  opinion,  ])ecome 
the  property  of  the  child,  imt  is  regarded  as  an  accretion 
to  the  rorims  of  the  contingent  legacy  "  ( jier  Romek,  L.d.  : 
Re  Bowlhj,  Bowlby  v.  Bowllnj,  [1904]  2  Ch.  68').  at  p.  706  i 
Hanson  v.  Graham  (1801),  6  Ves.  239). 
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Art.  62. 
Art.  62.^ — Income  of  a  Fund  given  to  a  eontingent  

Class  after  one  has  attained  a  vested  Interest. 

Where  a  testator  gives  property  to  a  contingent 
class  under  such  circumstances  as  carry  the  inter- 
mediate income,  then  a  member  of  the  class  who 
attains  a  vested  interest  is  only  entitled  to  the  income 
of  such  share  as  he  would  be  entitled  to  if  the  other 
members  of  the  class  should  attain  vested  interests. 
But  where  the  gift  does  not  carry  intermediate  income, 
then  the  members  of  the  class  who  have  attained 
vested  interests  take  the  whole  income,  to  the  exclusion 
of  those  whose  interests  are  still  contingent. 

(.'uriously  enough,  this  poiiit  was  not  settlctl  until  1^>'.'4.  Conflict  of 
In  lie  Jeffery,  Burt  v.  Arnold,  [18i)l]  1  ( 'h.  tIT  1,  Noktu.  J.,  s"ttio(Vin 
Ik'IiI.  that  where  a  testator  gave  a  fiuul  to  such  of  a  class  l**^"*- 
as  attained  twenty-one,  under  circinnstances  which  gave 
them  intermediate  ineome  along  with  tlw  i  ajiital,  ucmt- 
theless,  after  cm*  of  the  class  attained  twenty-one,  those 
who  were  of  age  took  the  entire  ineome  to  the  exclusion 
of  minors.  In  lie  Burton,  Ban/cs  v.  / leaven,  [1802]  2  Ch. 
.'58,  however,  Chitty,  J.,  dissented  from  this  view.  In 
Jle  Adams,  Adam.^-  \.  Adams,  [ISH;',]  1  Ch.:?2:»,  X..itTii.  .). 
(after  consideration),  still  adhered  to  his  deeision  in  /»'/' 
J>^ff'er<i,  Bitrt  v.  Arnold.  In  /'>  ( 'ahhrell,  W.  .X.  (  1  S'.t  1  ).  1 ;',, 
KkKKWICH,  J.,  followed  Ju-  -Iffft-nj,  Hurl  v.  Arnold,  \)\\X 
fxjiressed  a  hope  that  the  point  would  shortly  he  settleil  hy 
the  CoJirt  of  Ai)|ieal.  and  in  /!>  Ilm'/'in-d.  Ilol/nnl  \.  //olj'nn/. 
[l^<m]  '.i  Ch.  liO,  it  was  so  settled  in  aeeordanci-  with  the 
rule  as  al)ove  stated  ;  and  sid»se(|nent]y  in  ///•  .h  fftni. 
I'.nrt  V.  .\rn„l,l,  [1811.5]  2  Ch.  .'>77.  N.  .UTII,  d .,  r.-\  ..r.srd 
hi-  jiiior  ih-ei-ion. 

In  /.''   Ilnll'.n-d.  //olfnnl  \.  I lol/.ird ,  Sit j'rii,  LlMU.KV,  i..d.,  Stiit.Miicnt  nf 
Wild  :    "  The  cla^s  cannot  now  wholli/  fail,  for  one  child  ha.*»  i.im.i.kv, 
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Art.  62.  attaiiKMl  twciny-onc,  and  it'  all  the  otlirr  incinlxTs  of  the 
class  (lie  uiulcr  twenty-one.  the  child  who  has  attained 
twontv-one  will  take  the  whole  t'und  al)solutely.  There  is 
trood  sense  in  sayine-,  that  the  income  of  j)ro]ierty  ^iven 
contingently  to  a  class  of  persons  bcdongs  to  its  niemhers 
for  the  time  heing.  as  against  persons  who  are  only 
entitled  if  and  when  the  class  ceases  to  exist  ;  hut  there  is 
no  sense  in  saying  that  one  of  a  chiss  takes  the  whole 
income,  in  which  other  persons  belonging  to  the  same 
class  have  already  a  contingent  interest  which  may  become 
absolute."' 

Where  gift  Where,    however,    the     gift    is    such    as    not    to    carry 

earn-  tlie         intermediate  income  {e.(/,  a  gift  of  real  estate),  then  those 

intermediate    members  of  the  class  who  have  attained  vested  interests 

take    the    whole    income,   whether    the    gift    be    legal    or 

equitable  (Re  Ai-erill,  Salxhurij   v.   Buckle,   [180^]    1  ('h. 

523). 


PART  VI. 

CHARGES  OF  DEBTS.  LEGACIES  AND  ANNUITIES. 

AKT.  VM:Y. 

63.   Chanje  of  debts,  legacies  and  toinuities  un  real  estate  -     3."^1 

G4.    IVhether  annuities  charged  vn  curpii.s  or  ^lnll|  on  incoine     -     .3.39 


Art.  63. — Charge    of  Debts,  Legacies   and  Annuities 
on  Heal  Estate. 

(1)  Prima  facie  the  primary  fund  for  payment  of  a 
testator's  debts  (other  than  mortgage  debts),  and  the 
exclusive  fund  for  payment  of  legacies  and  annuities,  is 
the  general  personal  estate  not  specifically  bequeathed. 
But,  by  various  statutes,  the  real  estate  is  liable  for 
payment  of  debts  in  aid  of  the  personal  estate  where 
there  is  a  deficiency. 

(2)  A  testator  may  either  expressly  or  by  implication 
charge  his  real  estate  with  payment  of  debts,  legacies 
and  annuities,  or  any  of  them,  either  in  aid  of,  or 
pari  passu  with,  or  in  exoneration  of  his  personal 
estate.  In  interj^reting  such  charges  the  following 
principles  apply  : 

(a)  If  there  is  a  general  gift  of  legacies,  uiid  tlun  the 
testator  gives  all  the  nt.st  and  residue  ol  his 
prop(,'rty,  real  and  personal,  as  one  mass,  tiie 
legacies  are  impliedly  charged  on  the  real 
estate  in  aid  of  the  p(;rsonalty. 
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Art.  63.  (b)  In    order    that     the    personal    estate    may    be 

exonerated  I'roni  its  pr'nnary  habiHty,  the 
intention  must  appear  either  expressly  or  by 
necessar}'  implication  not  only  to  charge  the 
real  but  to  discharge  the  personal  estate. 

(c)  If  the  real  estate  be  directed  to  be  sold,  and  the 

proceeds  of  the  sale  and  the  personal  estate 
are  given  together,  either  expressly  subject  to 
debts,  or  debts  and  legacies,  or  {scmhlc) 
impliedly  subject  to  legacies  under  para- 
graph (b)  the  real  and  personal  estate  are 
liable  rateably. 

(d)  Where  the  testator  directs  that  the  proceeds  of 

the  sale  of  real  estate  are  to  be  considered  as 
part  of  his  residuary  personal  estate,  the  realty 
will  be  liable  for  debts,  legacies  and  annuities 
rateably  with  the  personalty. 

(e)  If  the  real  estate  is  charged  either  expressly  or 

impliedly  with  legacies,  the  charge  also 
extends  to  annuities,  unless  they  are  in  the 
nature  of  rentcharges  issuing  exclusively  out 
of  real  estate  («). 

Pai:.\.<;i;ai'11  (1). 

Expression  This  paragraph  being  a  statement  of  law   the  rcadrr  is 

intention         referred  to  works   on    the    administration    of    assets    for 

within  Locke  examples  and  details.     But  there  is  one  point  arising  on  it 
King's  Acts.        ,./.„.  .        ,       .  .  ,.       .„ 

which  IS  of  importance  in  the  interpretation  or  wills,  viz., 

what  expressions  of  a  contrary  intention  are  sufficient  to 

negative  the  application  of  the  statutes  known  as  Locke 

King's  Acts  (17  &  IS  Vict.  c.  113  ;  30  &  31  Vict.  c.  69  ; 

and  40  &  41  Vict.  c.  34).      By  the  combined   effect  of 

(a)    Heath  v.  Westm  (1853),  3  1).  M.  &  G.  601. 


Whether  Charged  on  Real  Estate.  3oo 

these   Acts,  veal   *)r  leuseliold  estate  wliieli  is  subject  to  u      Art.  63. 

inortfjaoe  or  to  a  vendor's  lien  is,  as  between  the  iiersons     ,,        ", , 
.    '^   »  '  lam.  (1). 

claiming  under  the  testator's  will,  to  be  })rimarily  liable 
for  the  debt  or  lien  in  the  absence  of  mi  iatention  to  the 
contrai'ij  ajijx'arinu;  in  the  will  or  any  other  (loeunicnt. 

"With  regard  to  what  eonstitutes  a  "contrary  intention"  l>irection  to 
.  ,  1-        •  P  xi  K    ]  1  pay  debts  out 

SO  as  to  negative  the  application  ot  these  Acts,  a  general  of  particular 

direction  to  pay  debts  out  of  a  particular  fund  or  property,  ^"'"'• 

is  not  enough  (80  &  31  Vict,  c.  09).     There  must  be  "a 

direction  applying  to  his  mortgage  debts  in  such  terms  as 

distinctly  and    unmistakeably  to    refer    to    them  '"    [per 

GiFFORD,  V.-C.  :   y el  son   V.  Paae  (1868),  7  Eq.,  at  p.  28, 

and     see    Re    Xeicmarch,    yewmarch    v.     Stovr     ( 1878), 

1»    C'h.  D.   12  ;    Re  Rosslter,  Ros.-^iter  v.  Jiossite)-  (1880), 

13  Ch.  D.  3.0.5  :  ElUott  v.  Dearsley  (1881),  K',  (  h.  D.  Wli  : 

Ihivkle;/  V.  Burkle;i  (1887),  19  L.  R.  Ir.   .544  :    AV  Baron 

Kens'nuitoii.  Lowiford  v.  Baron  Kenglnffton,  [1902]   1  Ch. 

2113  :   In  re  Valp>/,  Valj,;/  v.  VaJpij,  [llioC]  1  Ch.  :)31). 

But  an  cxpi'css  charge  of  trade  dclits  upon  residue  has  Express 
been  heltl  to  furnish  a  contrary  intention,  where  an  ('quit- trade  debts 
able  mortgage  by  deposit  of  title  deeds  had  been  made  to 
secure  a  trade  ovei-dral't  (  I'c  Flee/,;  ('olston.  v.  Roberts 
(1888),  37  ('h.  D.  (177,  and  see  also,  to  like  efteet.  /w 
AVr///,  Rohinson  v.  XerUI  (1890).  ')[)  L.  J.  (  Ml.  ',]}  ).  And 
a  similar  result  was  arrived  at,  where  the  direcrion  was  to 
pav  debt.s  e.ceejit  a  s/ierijied  uiorfifaae  {Re  JjOcelainL  Lurt— 
!  iml  V.  LnvelamU   [r.MM)]    1   ('li.  r)42j. 

1'ai:.\(;i;ai'H  (2). 

Altlioiigh  in   the  <'ase  of  totators   who   Iia\c  died  since  Still  imixu-- 

iw!<i~   .1  ••  !•        I     j.\         a\  -ii  X      I  I  ,.  taut  to  uHcer- 

\f^.u  the  (jiiesfK^n  ot    whether  the  will   created  a  charge  ol  ^^^-^^^  wbctluT 

debt-  on   the  real  ostsite  is  not    -u  iiiai<'rial  a-  ii   ii»e<|    to  Ik- dcl.ts  .liarKftl 
,1        •  I    .      .1        ,•  1  II    .'       I     I  I  I         I        on  real  estate. 

(Iiavnig  regard   to  (he   fact    that   all    Ireeholds   are    hyiliat 

Act  vested  in   the  jx-rsonal   representative  a<  if  the\   were 

<-liatt4dH  real),  yet  it  may  still   sometimes  be  of  iinpuriance 

in   tile   admiiiistratioti    of  asset-   to  ascertain    wbetlin-   the 

'••-tator    ha-  charged   tin-  d«dits   on    real    e-talc,  and    if  ^o, 
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Art.  63.  wlicthcr  iiu'rclv  in  iiid  of  liis  jiorsonalty  or  /«nv  jmssn  \vitl» 
Vara  (•')  *"'  "^  I'xoiicratioii  of  it.  The  iiioro  tact  that  he  has  c'har;j;('il 
it.  Would  soom  still  to  make  a  dirt'ert'iK'c  in  the  order  of  its 
apidii-ation  as  ('(|iiitablc assets,  and  to  the  executor's  right 
of  retainer  ;  and  of  course  where  the  real  estate  is  of  copy- 
hold tenure  (wliieli  does  not  vest  in  the  personal 
representative),  the  ([uestion  may  l)e  of  i^reat  importance 
in  relation  to  the  power  of  the  executor  or  the  trustees  of 
the  will  to  sell  for  payment  of  debts  w'itiiout  resorting  to  tlu^ 
ct>urts.  under  Ijord  St.  Leonards' Act  (22  &  2',\  Vict.  c.  35). 

What  \Vitl)  i-egard   to   what  constitutes  a  charge    of  debts   on 

constitutes  1        .    J.  1  •  i.  1-1  r        i.- 

charge  of         I't^iil  estate,  an  express  cluirge  is  not  essential  ;  a  dn'ection 

debts  on  j.|^.^t  jp^j-^  ^\^r^\\  be  paid  is  sufficient.     As  Lord  Eldon  said 

in  Shallo'ogs  v.  Finden  (1798),  3  Ves.  738  :  "  I  agree  that 
if  a  testator  does  manifest  in  any  })art  of  his  will  that  his 
debts  shall  be  paid,  they  are  to  be  paid  before  any  dis- 
position of  what  he  has  power  to  dispose  of.  '  After 
payment  of  his  debts,'  means  that  until  his  debts  are  paid, 
he  gives  nothing  :  that  everything  he  has  shall  be  subject  to 
his  debts.  To  give  these  words  any  eflect,  they  must  charges 
the  real  estate."  See  also,  for  expressions  constituting  a 
charge,  Harris  v.  Iiujledew  (1730),  3  P.  W.  1»1,  and 
Withers  V.  Kennedij  (1833),  2  I\r.  &  K.  (107. 

Formerly  (and  })ossibly  still),  however,  a  direction  that 
debts  should  be  paid  hy  the  executors  only  charged  real 
estate  devised  to  them.  But  it  was  immaterial  whether  it 
was  devised  to  them  beneficially  or  as  trustees  {Dover  v. 
Gregory  (1839),  10  Sim.  393  ;  Dormay  v.  Borradaile 
(1847),  10  Bcav.  263  ;  Hartland  v.  Mnrrell  (1859), 
27  Beav.  204).  It  is  submitted,  therefore,  that  now  that  all 
freeholds  are  vested  in  the  executors  of  any  will  coming 
into  operation  since  the  Land  Transfer  Act,  1897  (GO  & 
61  Vict.  c.  65),  the  mere  fact  that  the  testator  directs  them 
to  pay  his  debts  no  longer  restricts  the  charge  to  freehold 
lands  devised  to  them.  Anyhow,  where  they  are  directed 
to  ])ay  them  out  of  Ids  estate  generally  or  he  uses  other 
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cx]iro>sions  showino-  that   lie  only  disjioseil   ot"  his   estate      Art.  63. 
beiieticially  after  debts  shouUl   lu'  paid,  the  Avhok^  ot"  the     pj^^i^To) 
real  estate  would,  no  doubt,  be  lield  to  be  expressly  charged. 
See  Dowlinu  v.  Hudson  (1853),  17  Beav.  248  ;  Harris  v. 
Wi(t/:ins  (1854),  Kay,  438. 

Paragrai'H  (2)  (a). 

But  although  slight  expressions  will   sutHce  to  create  a  What 

charge    of    debts,  a    mere    direction  to    pay    legacies    or  [.\y^i.„^.  ^f'^ 

annuities   is  not  of  itself  sufficient  to  charge  them  on  the  legacies  and 
1  11         n      1  T-.  7        /I    .  w^      »    o-         0    cii    annuities  Oil 

real  estate,     bee  Farker  v.  tearnleij  (182()),  2   him.  &  !>t.  realty. 

on.     The  old  case  of  Alco<-k  v.  Sparhawk  (1G91) ,  2  Vern. 

2'2^.  which  is  contra,  has  never  been  followed  and  may  be 

considered  to  be  long  since  overruled.      And  although,  as 

will  be  seen  {/'/i/ra),  a  charge  of  legacies  and  annuities  may 

Ije  inijilied.  nothing  l(>ss  than  distinct  evidence  of  intention 

that  the  devisee  of  the  real  estate  is  only  to  take  the  rcsldu,' 

of  the  estate  remaining  after  payment  of  the  legacies  and 

annuities  will  suffice  to  charge  them  on  it. 

Apart  from  express  direction,  the  most  usual  circum-  Rule  in 
-tance  from  which  a  charge  of  legacies  and  annuities  on  /jv'(,',(V(<.  ^ 
real  estate  is  inferred,  is  that  stated  in  paragiapli  (2)  (a), 
suj>ra,  p.  331,  which  is  known  as  the  rule  in  (irevilU'  v. 
Brninw  a.S(;Oj.  7  H.  I..  (\  (;8lt.  in  ili;ii  case  Lord 
<  "amimikli,  >aid,  "For  nearly  a  centiii-y  and  :i  liall  ilii- 
rule  has  been  laid  down  and  acted  ii|i(iti,  that  if  tlii-i-e 
i>  a  general  gift  of  legaeii'-,  and  then  the  ti'-tatur  gi\es 
the  re-t  and  re-idiie  of  lii>  pi-()|i<'fty  r<'al  and  pei>onal, 
tlie  legacies  are  to  cDiiie  out  ot  the  realty.  It  is  con.-iilei-ed 
that  the  whole  i^  one  ina--  :  that  |iail  of  that  ma--  i- 
i-epre>ented  bv  legaeje-.  ami  that  what  i-  afterw.-nd-  gi\en. 
i-  gi\eii  iiiiiiii>^  what  has  been  bel'oie  given,  and  therelore 
gi\e|i  -iibjeet   to  tile  prior  ;^ilt.' 

The   ride   only   apjilie-    to   residuary    leal    e-tale,    at    all  Kul'-  in 

III  III*  1  I  I  '"'  '■''''■  ^'• 

eseiii-i  iinJeH^  dehts  as  Well  as  legacies  are  cjiargeil  on  real  /;,.„„./i.- 

(.«(■.«,.  I'eHt  ricled  111 

iTHiiliiaiA 
leal  tHtiilf. 
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Art.  63. 

I'iira.  (2)  (a) 


WliL'ie  debts 
and  legacies 
cliarged  on 
realty,  the 
primary 
liability  of 
personal 
estate  not 
prima  far  if 
negatived. 


All  I'.rjD'ess  v\\;ir<^i'  ot"  Ic^iacics  on  real  estate,  (hte-  not 
prima  fai'ic  eliar^ic  lands  s)»('citic"illy  ilevisod  (Sjidik/  v. 
Sj>o„;/  (lH2i)),  :]  Bli.  (X.s.)  {S4:  :  ronmiiy.  Couron  (IS,')?), 
7  H.  L.  V.  IDO),  and  <t  fortiori  an  ini])li<'(l  char^ic  dcipcnd- 
ine-  on  tli<'  word  ve.vihte  could  not  do  so.  Un  the  otluT 
hand,  the  mere  fact  tliat  some  real  estate  is  specifically 
devised,  does  not  nof^ativc  the  rule,  althonoli  in  such  a 
case  the  term  residue  of  real  estate  might  fitly  l)e  a])|)lied 
to  real  estate  not  specifically  devised  (Francis  v.  Cleinow 
(185-1),  Kay,  435,  and  per  Lord  CUianworth,  in  Greville  v. 
Browne,  supra,  at  p.  700).  Moreover,  where  debts  and 
leoacies  are  expressly  charged  on  real  estate  it  has  been 
held  that  inasmuch  as  that  constitutes  a  charge  of  debts 
on  rt// the  testator's  real  estate,  the  legacies  are  also  charged 
not  merely  on  residue  but  on  specifically  devised  real 
estate  (Be  Kmmerton.  ^faskeU  v.  Farrinaton  (l<S(j2), 
1  N.  1{.  157).  V>nX  whether  this  would  be  extended  to  an 
inijilied  charge  under  the  rule  in  (rrerille  v.  Browne  seems 
questionable. 

Paragraph  (2)  (b). 

Both  with  regard  to  debts  and  legacies  there  is  a  strong- 
presumption  that  a  charge  of  them  on  real  estate  is  not 
intended  to  take  away  the  primary  liability  of  the  general 
personal  estate.  Lord  Eldox  stated  this  in  Booth  v. 
JUnndeli  (1815),  1  Mer.  220,  230,  in  terms  which  have 
never  been  questioned,  as  follows  :  "  I  take  it  to  l)e 
certain,  that  it  is  not  enough  for  the  testator  to  have 
charged  his  real  estate  with,  or  in  any  manner  devoted 
it  to,  the  payment  of  his  debts  ;  that  the  rule  of  con- 
struction is  such  as  aims  at  finding,  not  that  the  real 
estate  is  charged,  but  that  the  personal  estate  is  dis- 
charged. Then  it  comes  to  this — upon  each  particular 
case,  as  it  arises,  the  question  will  be,  does  there  a])pear 
from  the  whole  testamentary  disposition  taken  together,  an 
intention  on  the  part  of  the  testator,  so  expressed  as 
to  convince  a  judicial  mind  that  it  was  meant,  not  merely 
to  charge  the  real  estate,  but  so  to  charge  it  as  to  exempt 


Whether  Ohahged  on  Real  Estate.  .'^;^7 

the    personal."     Sec    also     Tait     v.    Sortliwlck    (1799),      Art.  63. 
4    Yes.    816  :     J>uke    of    Ancasfer    v.    Mai/er    (1785),   p;;,.;W2)  (h). 
1   Bro.    C.   ('.  4.5-1  ;    and    ]Vatso>i   v.  Brichcood    (1804). 
9  Yes.  447  ;  lie  Banks,  Banks  \.  Bushridoe,  [1905]  1  C^h. 
547. 

Thu<  a  (lirt'ctiou  to  sell  rlu»  real  estate  for  jiaymcnt  of 
debts  and  leijacies  does  not  make  it  primarily  liable,  hut 
only  in  aid  of  the  personalty  if  the  latter  proves  deticient 
(Rhodes  v,  Budoe  (1826),  f  Sim.  79  :  MrLeland  v.  Shaw 
(1805),  2  Seh.  i  Lef.  538). 

Nor  is  the  general  personal  estate  exonerated  merely 
because  the  testator  gives  the  whole  of  his  personal  estate 
to  A.,  and  his  real  estate,  subject  to  payment  of  debts, 
etc..  to  B.  (7?^^  Banks,  Banks  v.  Bushridae,  [1905] 
1  Ch.  547). 

Paraohaph  (2),  (c)  and  (d). 

But  the  primary  lial)ility  of  the  general  personal  estate  Impliod 
may  be  negatived  not  merely  expressly  but  by  implication.  j,J,J  jj,;,i 
Thus,  "  when    a    testator    creates    from    real    estate    and  personal 

•        1  1  1    i-        1  1      !•        i.     estate  to  t)e 

personal  estate  a  mixed  and  general  tund,  and  directs  applied  jxtri 
the  whole  of  that  fund  to  be  ai)|)lied  for  certain  stated  {""""  'y''^'" 
purj)Oses,  he  does  in  effect  direct  that  the  real  and  personal  as  a  mixed 
estate  which  have  Iwen  converted  into  that  fund  shall 
answer  the  stated  purposes  and  every  of  them  ;)/•(>  rain 
according  to  their  respective  values"  {lio1>cvts  v.  Walker 
(I8:i(>;,  I  H.  \-  My.  752).  '•  Wh.Mv  there  is  a  mixed  tund 
of  real  and  perxmal  estate,  tile  mere  fact  of  the  real  and 
pc-rsonal  estate  being  given  togi'ther  does  not  constitute 
them  a  mi\e<|  linul  fur  ihe  puvmeiit  <>f  debts,  legacies,  or 
annuities  ;  but  in  order  to  eti'eet  that  purpose  there  mu>t 
be  a  direction  tor  the  sale  of  the  real  estate  mo  as  to  tlirtM\ 
the  two  fund.s  absolutely  and  iiie\  itably  together  lo  an-wer 
the  common  purposes  of  the  will  "  (  /-.  /  'I'l  kni;k,  L..).  : 
'/■////•A  v.  (hi'i'sr  (1x55).  •;  I).  M.  (V:  (i.  It", 7  ;  Bouijhton  v. 
Boufjhton  (I6il).    1    II.   I,,  (a-,    lot;). 
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Art.  63. 

Para.  (2), 
(e)  and  (d). 


Where  real 
estate 
directed  to 
1)0  sold  and 
proceeds  to 
fall  into 
residuary 
personalty. 


J'nt  where  thero  is  such  a  trust  tor  sale  ot"  tlic  real 
estate,  it  will  he  liahlo  pari  jms.'iu  with  the  personalty, 
although,  by  reason  of  lapse,  the  realty  (leYolv(>s  on  the 
heir  and  the  personalty  on  the  next-ol-kin  (Uolitrli^  v. 
Walker  (1830).  1   !{.  \-  My.  7.")2). 

Another  eoninion  instance  of  an  ini}>lifati()n  that  pro- 
ceeds of  real  estate  are  to  be  charged  rateably  with  personal 
estate,  arises  where  a  testator  directs  his  real  estate  to  be 
sold  and  the  proceeds  to  fall  into  his  residuary  personal 
estate.  **  A  testator  has  directed  a  fund  to  be  set  a])art 
out  of  the  amalgamated  assets  to  answer  an  annuity,  and 
has  directed  the  fund  so  set  apart  to  be  disposed  of 
as  the  residuary  personal  estate  had  been  disposed  of. 
Now  the  residuary  personal  estate  had  been  directed  to 
be  applied  in  payment  of  debts,  legacies,  and  personal 
and  testamentary  expenses,  and  the  authorities  show  that 
a  direction  for  the  dis{)Osition  of  the  proceeds  of  real 
estate  in  the  same  way  as  the  residuary  personal  estate, 
is  as  much  a  direction  to  ap})ly  the  fund  to  pur})oses  to 
which  the  residuary  estate  is  liable,  as  if  those  purposes 
had  been  declared  with  res})ect  to  the  proceeds  themselves. 
Kidney  v.  Coussmaker  {{ll^dl)^  1  Ves.  jun.43()  ;  2  //-/</., 
267)  is  a  case  of  great  importance  and  authority  on  this 
point.  In  that  case  Lord  Loughborough  said,  '  It  is  not 
going  a  great  way  too  far  to  say,  that  where  real  estate 
is  devised  to  executors,  and  there  is  a  declaration  that 
they  shall  sell,  and  tlie  produce  shall  go  as  the  residue  of 
the  personal  estate,  that  it  shall  fjo  subject  to  all  that  would 
affect  the  residue  of  the  personal  estate.^  Therefore  on  the 
authorities,  as  well  as  on  the  words  of  this  will,  I  think 
that  the  proceeds  of  the  real  estate  are  charged  with  the 
legacies"  (/w  Turner,  L.J. :  Ih-i./ht  \.  Larrher  (18r)8), 
3  De  G.  k  J.  U8). 


Whether  Axntities  Charged  on  Corpus.  33y 

Art.  64. 
Art.  64.  —  Whether  annuities  charged  on  corpus  or  only 

on  income. 

(1)  Prima  facie,  as  between  the  annuitant  and  the 
residuary  legatees,  an  annuity,  hke  any  other  legacy, 
is  charged  on  corpus ;  of  the  residuary  personal  estate 
but  as  between  tenant  for  life  and  remainderman  of 
settled  residue  the  tenant  for  life  must  keep  down  the 
annuity  out  of  income.  This  presumption,  that  corpus 
is  charged,  will  not  be  rebutted: 

(a)  by  a   du'ection  to  pay  out  of  income  (for  that 

may  well  refer  to  the  primary  source  only) ; 

(b)  nor  by  a  direction  to  set  apart  a  fund  to  answer 

the  annuity,  which  is  to  fall  into  residue  when 
the  annuity  ceases,  (for  that  is  merely  to 
enable  the  rest  of  the  residue  to  be  divided) ; 

(c)  nor  by  charging  the  annuity  on  real  estate,  unless, 

from  the  context,  it  appears  that  the  annuity 
was  in  reality  a  rentcharge. 

(2)  But  an  annuity  will  be  exclusively  charged  on 
income  where  there  is  a  direction  to  set  aside  a  fund 
sufficient  to  yield  a  specified  annual  sum,  and  to  ))ay 
the  income  to  one  for  life  with  a  gift  over  of  the  fund 
on  the  death  of  the  annuitant,  or  any  other  indication 
that  the  testator  contemplates  that  it  will  cease  to 
form  part  of  residue,  and  remain  undiminished  for  the 
[)arties  taking  under  the  gift  o^er.  It  then  iH-comes 
merely  a  case  of  tenant  for  life  and  remaindenuaii. 

(3)  Even  where  an  annuity  is  only  cliargtd  on 
inconir,    iirrcars    will    jirini'i  J'ticic     In*    a    continuing 

z  2 
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Art.  64. 


Annuities 
prinmrily 
charged  on 
income  of 
personal 
estate. 


But  may  he 
primarily 
charged  on 
corpiwi. 


charge  on  the  income  (even  after  the  annuitant's  death) 
unless  the  surplus  income  of  each  year  is  given  over 
as  it  accrues. 

1'ak.\(;kai'H  (1). 

All  aiimiity,  Ijeiiig  only  ;i  l<'gucy  jiuyuble  periodically, 
is  jiiimarily  payable  out  of  the  personal  estate  not  .specifi- 
cally hequeatlied.  But  there  is  this  difference,  viz.,  that 
an  ordinary  legacy  is  payable  out  of  ror/ms,  even  whore 
the  residue  is  settled  upon  persons  in  succession  ;  whei-eas 
in  the  case  of  an  annuity  where  the  residue  is  settled, 
the  tenant  for  life  must  (as  between  himself  and  the 
remahuiermaii)  keep  down  the  annuity  out  of  income. 
But  this  is  without  prejudice  to  the  right  of  the  annvitant 
to  have  arrears  made  good  out  of  corpus  {Be  Grants 
Walker  v.  Martiiieau  (1«83),  31  W.  R.  703). 

Of  course  this  j)rimary  liability  of  income  of  settled 
residue  is  liable  to  be  negatived  by  express  direction  ;  as, 
for  instance,  where  tlie  testator  directs  his  executors  to 
buy  an  annuity  in  the  name  of  tlie  annuitant.  But  in 
that  case  the  annuitant  is  entitled  to  the  capital  sum 
itself  as  a  legacy  in  lieu  of  the  annuity  (7?^'  Mahhett, 
Pitman  v.  Ilolhorroic,  [1891]  1  Ch.  707),  even  although 
she  may  be  a  married  woman  restrained  from  antici})ation 
(Re  liosg,  Ashton  v.  Ross,  [1900]  1  Uh.  162;,  and  even 
although  the  testator  purports  to  forbid  it  {Hunt- Foul stou  v. 
Furher  (1876),  3  Ch.  D.  285  ;  Re  Mabhett,  Pitman  v. 
Holborroic,  suj^jxi.  The  only  means  of  preventing  this  is 
by  a  direction  to  purchase  an  annuity  in  the  names  of  tlie 
trustees,  with  a  proviso  that  it  is  to  fall  into  residue,  or 
go  over  to  another,  in  the  event  of  any  attempted  assign- 
ment (Poicer  V.  Playne  (1869),  8  Eq.  2^'2.  ;  JJatton  v. 
May  (1876),  3  Ch.  D.  148). 


(ieneralrule  PARAGRAPH    (1)    (a). 

charged  on  '^^^^'  I'^^lf'  t^^^t  as  between  the  residuary  legatees  and  the 

corpm  if         annuitant,  the  cori'us  of  residue  is   liable  to  make  good 

income  ^ 

insuflRcient. 


Whether  Annuities;  Chaiujed  on  Conrus.  -Ul 

arrears  of  the  annuity,  is  not  negatived  by  a  mere  Art.  64. 
direction  to  pay  out  of  income,  as  that  is  (juite  consistent  y.^^..^^  (\)  (a), 
with  income  being  the  primary  source.  The  point  was 
considered  in  Be  Mason,  Mason  v.  Robinson  (1878), 
8  L'h.  D.  411,  where  Jessel,  31. R.,  made  the  following 
oliservations :  "  The  testator  l)equeaths  his  residuary 
personal  estate  to  trustees  upon  trust  for  sale,  and  to 
invest  the  proceeds  in  some  or  one  of  the  investments 
thereinafter  authorised  '  and  to  stand  possessed  thereof 
upon  trust  out  of  the  income  thereof  to  pay  and  keej) 
ilown  such  of  the  annuities  hereinbefore  bequeathed,  as 
for  the  time  beino;  shall  be  payable  ;  and  subject  thereto ' 
upon  trust  for  his  sons  and  daughters.  The  question  is, 
What  is  the  meaning  of  the  trust  in  this  will  ?  It  is  a 
trust  to  keep  down  the  annuities,  in  the  first  place,  no 
doubt,  out  of  income,  but  it  is  not  the  less  a  trust  to  keep 
down  ;  it  does  not  do  more  than  indicate  a  mode  of  pro- 
viding for  the  annuities  previously  given.  Wliy,  tb(!n, 
should  it  {irevent  pavmcnt  of  the  annuities  being  made 
out  of  the  capital  if  the  income  proves  insutticient  ?  1 
am  of  opinion  that  it  ought  not  to  do  so.     .     .     .' 

PAK.\(iKAl'H    (1)     (l»). 

In    (\irnilr/uul  \.    Gee   (1880),    5    App.    ('as.    '^SH,    the  Rule  in 

,  .  .  ,  ,    ,       Curmirhatl  \ 

testator  directed  his  trustees  to  mvest  Ins  residuary  estate,  ^/^^ 

and  to  set  apart  a  sutticient  portion  of  such  investments 

to  produce  an  annuity  of  ,£1.200,  "which   I    l)e(|ueatli  to 

my  wife  for  her  life."     And  after  making  another  becjuest, 

he  continued  :   "And  as  to  the  entire   re<i(hie  of  my  trust 

estate,  and  as  to  that  part  set   aparl    in    favour  of  my  wile 

I    bequeath   the    same    to"    three   grandcbibheii  :      //</</, 

that  this  was  the  be(juest  of  an  aimuify,  and  ol"  an  aimiiity 

not  so  restricted  as  to  make  it    payable  exclusively  otii  of 

tlie    income    of    a    particular     IihhI    arising     during     tiie 

widow's   lifetime.     The  income  of  the   whole  residue  not 

being  rtulHcietit   to  pnidiice    i:i,2(>(>  a  year,  the  thli<icn«y 
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Art.  64. 
Para.  (1)  (b) 


was  ordcnnl  to  he  iiuiJo  <;ooJ  out  of  corjois.  Lord 
Selborne,  after  pointing  out  that  the  separation  from 
the  residue  of  the  fund  devoted  to  tlie  annuity  was  formal 
only,  and  not  substantial,  being  ultimately  given  uno  jiatu 
with  the  residue  to  the  same  ])ersons  and  in  the  same 
manner,  proceeded  as  follows  :  "  I  find,  therefore,  nothing 
here  except  a  testator  giving  an  annuity  to  his  wife  ;, 
desiring  her  to  enter  into  the  immediate  enjoyment  of  it,, 
contemplating  that  during  the  whole  of  her  life  it  nuiy  be 
a  charge  upon  his  general  estate  ;  l)ut  at  the  same  time 
providing  that,  if  the  estate  is  converted  into  money, 
there  shall  be  a  sufficient  investment  to  secure  this 
annuity,  so  as  to  release  the  rest  of  the  estate  and  to 
enable  that  to  be  paid  over  immediately  to  the  residuary 
legatees." 

"  If  you  find  it  to  be  the  gift  of  an  annuity  .  .  , 
those  who  take  subject  to  that  gift,  and  those  who  take 
another  portion  of  the  residue  of  the  estate  (that  gift 
having  been  previously  directed  to  be  taken  out  of  it)^ 
must  submit  to  any  loss  or  inconvenience^  which  may  i)e 
occasioned  by  the  fact  that  the  estate  of  the  testator  has 
fallen  short  of  what  he,  and  everybody  else,  had  expected 
would  be  the  condition  of  the  residue.  But  that  will  not 
convert  this  gift  [the  annuity],  which  was  a  gift  out  and 
out,  into  a  gift  which  was  a  life  tenancy  only  in  a  portion 
of  the  residuary  estate"  (j>er  Lord  Hathekley  : 
Carmichael  v.  Gee  (1880),  5  App.  Cas.,  at  p.  5<J7). 


Charge  of 
annuity  on 
real  estate 
does  not 
relieve 
residuarj- 
personalty. 


Paragraph  (1)  (c). 

"There  is  also  a  further  question  whether  the  annuities 
are  payable  out  of  corpus  or  only  out  of  income.  The 
authorities  may  be  ranged  under  three  heads,  the  dis- 
tinctions being  perfectly  clear,  though  there  is  often 
much  difficulty  in  applying  them  to  a  particular  wilL 
The  first  class  is  where  you  have  a  simple  gift  of  a  legacy 
or  annuitv,  with  a  mere  charge   upon  real  estate  ;  and 
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there  the  pergonal  estate  is  not  only  uot  exonerated,  but  Art.  64. 
remains  primarily  liable,  just  as  in  the  case  of  a  charge  of  p.i,(x  (i)(c) 
debts.  Another  class  is  where  the  legacy  or  annuity  is  a 
specific  gift  out  of  real  estate,  which  is  assumed  to  be 
sufficient  to  cover  the  amount.  There  the  personal  estate 
is  in  no  way  liable,  and  if  the  specific  fund  fails,  the  gift 
must  fail  with  it.  The  third  class  is  intermediate  to 
these,  where  a  legacy  or  annuity  is,  as  it  is  termed, 
demonstrative,  there  being  a  clear  general  gift,  but  a 
particular  fund  pointed  out  a.s  that  which  is  to  be 
primarily  lial)le,  on  failure  of  which  the  general  personal 
estate  remains  liable"  (/)6'r  Wood,  V.-O.  :  Paget  v.  Il)i>.<li 
(186:i),  1  H.  &  M.,  at  p.  GG7  ;  followed  in  Re  Trenchanl, 
Trenchanl  v.  Trewhard,  [lilOo]  1  Oh.  S2).  But  such 
cases  as  the  above,  which  lay  down  that  where  there  is  a 
bequest  payable  out  of  per.«;oiud  estate,  the  mere  addition 
of  a  charge  on  real  estate  does  not  exonerate  the  })er- 
sonalty,  have  no  application  to  a  case  where,  from  the 
construction  of  the  instrument,  the  court  is  led  to  the 
conclusion  that  the  testator  intended  to  create  a  rent- 
charge.  Thus,  where  a  testator  gave  real  estate  to 
trustees  upon  certain  trusts,  ;ind  by  a  codicil  gave  an 
annuity  to  S.  during  her  life,  and  eharged  the  .-^anie  on 
two  specific  real  estates,  with  potcers  of  tH.'^fress  aud  entri/ 
in  case  the  ammity  shoulil  fall  into  ancar,  it  was  held 
tliat  this,  ahhougii  eallcd  erroneously  an  aniuiitv,  was 
really  a  rcnteluirgc,  and  therefore  issued  exelu-ively  out 
of  the  real  estate  in  question  (  I'atrliing  v.  luirmti  (  l.s.s2). 
.')!  L.  .1.  < 'h.  7S).  In  giving  jiidgiueiit.  .Iesskl,  M.K., 
said  :  '•  Here  is  a  gift  by  eodieil  t(j  a  lady  of  an  aiiiuiity 
or  vearlv  >um,  which  the  testatoi-  directs  to  lie  (barged 
upon  two  certain  farni>,  an<l  lie  directs  tliat  if  it  !><  in 
arrear  or  un|>aid,  it  >liall  be  Jawlid  lor  lier  to  di'^train  'to 
the  end  an<l  intent  tliat  >lie  may  be  fully  [laid  and 
satisfied  the  said  anniiitv.'  Tliat  is  how  >lie  i>  to  be  jiaitl, 
and  tlieri  if  it  is  in  arrear  Utv  a  bmger  time,  it  i>  to  be 
lawful  for   Ikt  'to  enter  into  and  upon  and  to  hold  all  and 
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Art.  64.      siii;j,ul;ir  the  licrt'ilitaiucnts  licrclty  cliai'^cil   with  the  ](;iv- 

p    ,  n\ir.\    iiiciu    of  tlic   said    aiinuitv  or   yearly   sum  of  .£l()(>  and 
*  lira.  ^  1 )  (c).  -  ^4.' 

cvorv  part  thereof,  and  to  receive  and  take  tlie  rents  and 
prorits  thereof  to  her  and  their  own  use  until  she  and 
they  shall  he  therewith  and  therehy  or  otherwise  fully 
paid  ami  satisfied  the  said  annuity  and  the  arrears  thereof 
due  at  the  time  of  such  entry,  and  which  shall  aft<'rwards 
accrue  and  became  due  during'  her  and  their  hein;;-  in 
possession  of  the  hereditaments,  together  with  all  costs 
charges  and  expenses,'  and  so  on.  Tt  appears  to  nie  to 
be  too  plain  for  argument  that  that  is  a  legal  limitation  (jf 
a  rentcharge.  The  words  '  annuity  or  yearly  sum  '  no 
doubt  may  describe  both  a  })ersonal  annuity  and  a  rent- 
charge.  When  you  look  to  the  subsequent  limitation  and 
on  what  it  is  charged,  there  is  a  rentcharge."  See  also 
to  same  effect  Buckle;/  v.  BucUerj  (1887),  19  L.  li.  Ir.  544, 
and  Rt  Waring,  [1890]  1  Ir.  U.  427. 

Paragraph  (2). 

Cases  where  "  There  are  two  classes  of  cases  between  which  I  think 
cSgetrwith  '^  distinction  should  be  made.  The  first  is  a  class  of  cases 
annuity.  of  which  Baker  V.  Ba.ker  (1859),  G  H.  L.  (J.  616,  is  an 
instance,  in  which  the  testator  has  not  given  an  annuity 
at  all,  but  has  directed  a  sum  of  money  to  be  set  apart 
which  shall  be  suihcient  to  pay  an  annual  sum,  and  then 
directs  the  income  of  the  sum  so  set  apart  to  be  j)aid  to  a 
person  for  life.  .  .  .  What  is  given,  and  what  the 
person  to  whom  the  income  is  to  l)e  paid  takes,  is  the 
income  of  the  capital  sum  which  accrues  due  during  his 
life,  and  nothing  else"  (per  Jp^ssiiL,  M.R.,  He  Mason, 
Mason  v.  llobinson  (1878),  8  Ch.  J).,  at  p.  414). 

"  It  appears  to  me  clear  that  if  you  take  into  your  view 
the  two  different  classes  of  cases,  the  one  Baker  v.  Baker, 
sujira,  and  the  other  Wrigld  v.  CaJlcnder  (1852),  2 
De  G.  M.  &  G.  ^^yl'  in  the  one  class  there  is  a  general 
trust  fund  which  is  partitioned  between  two  parties  ;  the 
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ouo  takinof  a  lite  interest  and  the  other  takiuy;  an  interest  Aji;.  64. 
in  remainder.  That  is  the  case  of  Bake?'  v.  Baker  ;  and  w^fn,  (-j). 
there  of  course  the  person  entitled  to  the  life  interest  in 
that  fund  only,  has  not  any  right  to  do  more  than  receive 
the  income  accruing  from  that  fund"  ipo'  Lord 
HatHERLEY  :  Carmlrhai'l  v.  Gee  (1880),  5  App.  <  "as.,  at 
p.  .^07). 

PAHA(iRAPH    (.'5). 

"There  is  another  class  of  cases  of  which  Booth  v.  Coulton  Life  annuity 
.,,_-,        «   ,„        .  .  .1     •  •  I'll  •  .        payable  out 

(1>«<0),  0  Lh.  Ajip.  0^4,  IS  one,  in  which  there  is  not  a  ^f  *ijj(_.omo  of 

y"ift  of  an  annuity  simpliciter,  but  a  funil  is  directed  to  l)e  '"]  P'ir^i('"li"' 

invested  or  there  is  an  existing  investment  or  an  existing 

estate  producing  income,  and  the  testator  directs  that  out 

of  the  income  a   life  annuity  is  to   be  paid  and   subject 

thereto  the  funtl  or  estate  is  to  fjo  elsewhere.     That  class  of 

cases   has   lieen  held  to  mean   this,  that,  there   being   no 

direction  that  the  annuity  is  to  be  paid  out  of  income  to 

accrue  during  the  life  of  the  annuitant,  the  annuity  is  a 

charge    upon    the   income    even   beyond    the   life  of   the 

annuitant,  so  that  no  one  can  take   the  income   till   the 

arrears  of  the  annuity  are  satisfied  "  (per  Jessel,  ]M.H.  : 

lie  Mason,  Mason  v.  Jiolnnson  (1878),  8  Ch.  D.,  at  ji.  11.'); 

and   see   also  Forbes   v.   Richardson  (1853),  11    Ha.  \\o\, 

and   'J'ai/lor  v.   Tai/lor  (1874),  17  E*}.  '.Vl\). 

But   this  is  nut    >o   wjicrc  tli<'   -iirplus    income   ot'  each  Surplus 

,p,         ■       <■,   I  •  V       /       inionu-  of 

yeans  givm  <jveras  it  accrues.     1  liii-  in  ■'^ti'ljo.r  v.  ,>m/(l«'n  j.,^^.),  ^^,^^^. 

ilS'/J),  Johns.  '2'AL  an  annuitv  was   .riven   to  the  testator's  Ki^i'"  «'^e«' a« 

widow  during  her   lift'  out  <»f  tin-  intere-t,  dividends  and 

annual  proc<*eds  of  lli«'  iiivc-.tm('iit  ot    liis  residuary  e-tatc. 

the  residue  of  sucli  interest,  tlivitlends  and  annual  proceeds 

to   be  divided   annualli/  or  oftener  if  his   trustees  slioulii 

think  projter  among  liis  lirothers  and  sisters  : — //rid,  not 

oiilv    not    a  charge    on    <,)r/iii.i.  but  al-o    that    the    widow's 

rcprcMMitatives  had  no  <-har;:c  on  the  income  accrued  after 

her  death  for  arrears.     .\nd  WodH.  \'.-< '.,  saiti,  "lii  «»rder 
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Art.  64.  to  snj)|iort  tlu'  fonstriiction  lor  which  the  widow  contends, 
Para~(3)  '^^  would  tic  ntx'essarv  to  ini[)iitc  to  tlic  testator  this  ah-nrd 
intention  -that  the  trustees  after  complying"  with  these 
directions  during  the  lifetime  ot"  th(^  widow,  so  far  as  the 
amount  of  the  rents  may  enable  them  to  do,  are,  after  hci- 
death,  to  <i;o  on  year  by  year  retainin<:;  in  their  hands,  out 
of  the  subsequent  rents  and  profits,  so  much  as  shall  be 
sufficient  to  make  good  to  the  widow's  estate  all  arrears 
which  may  haAC  accrued  due  in  respect  of  her  annuity  ; 
for  they  cannot  otherwise  recoup  to  themselves  whatever 
they  may  have  paid  to  the  other  devisees  during  the  carliei- 
years  of  the  trust  in  respect  of  surplus  rents  and  profits, 
which  the  testator  has  himself  directed  them  to  pay  to 
other  devisees  from  year  to  year  during  the  lifetime  of  his 
wife.  The  whole  of  the  will  as  it  appears  to  me,  proceeds 
upon  the  clear  assumption  that  th<^  trust  property  wlien 
converted  and  invested  will  produce  an  income  sufiicient, 
not  only  to  satisfy  the  annuity  bequeathed  to  the  widow, 
but  also  to  leave  a  surplus  for  the  other  devisees  <luring 
her  life  ;  and  although  there  follows  a  direction  that, 
after  her  decease,  the  trustees  are  to  divide  '  the  res/due  of 
the  trust  moneys '  among  the  persons  named  in  the  gift 
over,  yet  I  cannot  so  construe,  of  necessity,  these  words  as 
to  impute  to  the  testator  the  intention  I  have  described." 
See  also  Wornnald  v.  Muzeen  (1881),  45  L.  T.  115  ; 
Foster  v.  Smith  (1845),  1  Ph.  (;2i>  :  Earle  v.  BeU'nnjham 
(1858),  24  Beav.  445. 
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CHAPTER   I. 

EXECUTORY    SETTLEMENTS,  GENERALLY. 

ART.  I'AO  K 

65.  Executonj  settlements  defined    ------     .S47 

66.  (Jonstiurtion  of  exer^itonj  settlements  in  mnrridije  articles 

and  xvills      ---------     .'^48 


Art.  Go. — Executory  Settlements  defined. 
An  executory  settlement  is  either — 

(a)  An  agreement  or  covenant    for  the  subsequent 

execution  of  a  settlement ;  or 

(b)  A  direction  or  declaration  of  trust  (usually  in  a 

will)  giving  instructions,  or  short  heads  of 
settlement,  from  which  :i  trustee  is  sub- 
sequently to  model  a  formal  settlement  of 
property. 

1m  (•()iit«iiii>l:iti<iii  of  iiianiiigc.  A.  ;md  I',  riiici-  into  :i  com-  IlliiHtrnliiMi 

,         .  ...  ,•    1       •  II  1      "f '"'  ••""••••I 

tract  tliat,  in  ••on'Ulrralioii  ot  tin-   intciKlcd    inarna;;*',  the  ,,„.^,  „,.,,l,.. 

ladys   n'vcr^ionary   inlfr«',Ht  iiiid«T   her  grandfatln-r  >   will  ""'"'  '•'"«•■<• 
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Art.  65.      shall     lie   settled    '*  ii|i(iii     the    usual     inarria;i;e    sell  lenient 
by  instru-        trusts.'        Such     a     coiitraet     would     l)e     an     "executory 

mmt  inter       settloiUfMit  "  to  he  earried  out  hv  a  properlv   framed  di'a]. 
i-iros.  .11. 

Illustration  So  a^ain,  it"  a  testator  hy  will  eives  projiertv  to  truste(!S, 

torJ"settTt"'     '"  *^"''^  ^^  *^''^"''*^  ^^  ^«  ^'6  settled  on  his  dau^litcrs  and  their 

nicnt  created  children,  that  is  an  executory  settlement, 
by  will.  ' 

111  both  cases,  at'tc^r  the  property  has  been  actually 
settled  pursuant  to  the  a<>;reenient  or  will,  the  settlement 
will  then  be  called  an  executed  settlement. 


Art.   G6. — Construction    of  Executory    Settlements    in 
Marriage  Articles  and  Wills. 

(1)  In  the  construction  of  executory  settlements,  the 
court  is  not  confined  to  the  language  used.  Where 
it  is  improper  or  informal,  or  would  create  an  illegal 
trust,  or  would  otherwise  defeat  the  intention,  the 
court  will  not  follow  the  strict  meaning  of  the  words 
used,  but  will  order  a  settlement  to  be  made  in  a 
proper  and  legal  manner  so  as  to  answer  the  intent  of 
the  parties. 

(2)  In  the  case  of  marriage  articles  there  is  the 
strongest  presumption  that  the  motive  was  to  provide 
for  the  issue  of  the  marriage ;  and  consequently  words, 
which  read  in  their  ordinary  sense  would  defeat  that 
object,  will  be  bent  in  order  to  carry  it  out. 

(3)  But  in  the  case  of  voluntary  deeds  and  wills 
directing  a  settlement,  there  is  no  such  inherent 
presumption ;  and  consequently  some  intention  must 
be  manifested  either  verbally  in  the  instrument  itself. 
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or  inferentially  from  its  object  or  from  other  instru-     Art.  66. 
ments  to  which  it  refers. 

Paragraph  (1). 

"In  matters  executory,  as  in  case  of  articles  or  a  will  (ifucral 
T  •  '    I  1  1        ,-  ii  .•   1  priiKiple. 

directing  a  conveyance,  whore  tho  words  ot  the  articles  or 

will  are  improper  or  informal,  this  court  will  not  direct  a 
conveyance  accoriling  to  such  improper  or  informal 
expressions  in  the  articles  or  will.  l)ut  will  order  the  con- 
veyance or  settlement  to  be  made  in  a  proper  and  legal 
manner,  so  as  may  best  answer  the  intent  of  the  parties  " 
{pel'  Lord  CowPER  :  Stamford  v.  Hohart  (1710),  3  Bro. 
P.  C.  3:i). 

In  one  case,  a  testator  liequeathed  money  to  trustees  Executory 
upon  trust  to  jnirchase  real  estate,  and  settle  it  upon  A.  for  seuk-ment'''' 
life  without  impeachment  of  waste,  with  remainder  to  in  s;itnu 
trustees  to  preserve  contingent  remainders,  witli  remainder 
to  the  heirs  of  A.'s  body,  and  with  a  power  to  jointure. 
He  also  devised  land  to  A.  upon  exactly  similar  uses.  It 
was  held,  that  the  testator  manifested  an  intention  to  give 
A.  a  life  estate  only  ;  and  that,  consequently,  in  the  case 
of  the  executory  trusts,  this  intention  should  be  carried 
out  :  Ijut  that  in  the  case  of  the  devise,  that  i)eing 
executed,  must  be  construed  according  to  the  rule  in 
SheUe;i.'<  due  (Papillon  v.  Voire  (172.S).  2  \'.  \V.  471  : 
IVevorv.  Trevor  (la-il ),  I  II.  L.  (  "a-.  L'i'.'.t).  In  fact,  any 
indication  that  the  first  taker  is  not  to  take  in  tail  or  fee  i> 
suftici«'nt  in  an  executory  trust  :  as,  for  instance,  a  direction 
that  he  is  to  he  unim|ieaehal)le  tor  w:i^te.  or  thai  he  -ii.ill 
not  have  j)ower  to  har  the  entail,  or  the  like.  Set*  J'apiUim  v. 
Voire,  .<iii>r<L  ;  f'urler  v.  Jiolton  {\K\\\),  ')  !..  A.  ( 'h.  INS, 
and   'I'h.nnpsn,,  v.  /'/.<//,/•(  1 -^Td ).  I(>  K.|.  2(>7. 

A   d<'vi«e    (>nliject   to  :i   lite  illtcre-I   of   tc^t;itor'>    widow), 

upon  trust  to  convey.  a>-ign,  ami  assure  fredudd  projierty 
"  unto  and  to  the  u«<e  of  mv  son  T.  !''.,  ami  the  heirs  of  hi- 
body    lawfully    i.ssuin;^.     Iiiit    in    mkIi    ni.iniiei-   and    lorin, 


350  r.vKT  VII. — Executory  Settlements. 

Art.  66.     nevertheless,  and  siiltjoct  to  sueh   limitations  and   restric- 
i,        ',.,      tions.  as  that  it"  T.  F.  shall  hai)i)en  to  die  without  leavinir 

I  ilia.  ( I ).  1  i  ^ 

lawful   issue,   then   that   the   ]»ro])erty  may  after  his  death 

descend    unincuinhered   unto  and   Ixdon;;'  to   mv  daughter 

H.  F.,  her  heirs,  executors,  administrators,  and  assigns"  : 

— Held,   that   the   devise   was   an    executory   trust    to    be 

executed   liv  a   conveyance  to  the  use  of  T.  F.  during  his 

life,  with  remainder  to  his  first  and  other  sons  dau ((liters 

as    purchasers  in  tail,    with    remainder  to  R.    F.  in   fee 

(  'riiompaon  V.  FUlier,  sujira). 

Where  strict  A  testator  devi.sed  lands  to  a  corporation,  in  trust  to 
construction  j        *     /•        tp  ^      n  ^  i         i      .i        i- 

would  make    convey  to   A.  tor  hte,  and  atterwards,  upon  the  deatli  ot 

trust  illegal.     \^  to  his  first  SOU  for  life,  and  then  to  the  first  son  of  that 

first  son  for  life,  with  remainder  (in  default  of  issue  male 

of  A.)  to  B.  for  life,  and  to  his  sons  and  their  sons  in  lik(^ 

manner.     Lord  Cowper  said,  that  though  the  attempt  to 

create  a  perpetuity  was  vain,  yet,  so  far  as  was  consistent 

with   tho  rules  of  law,  the  devise  ought  to  he  complied 

with  ;  and   he  directed   that  all  the  sons  already  horn  at 

the   testator's  death    should    take   estates   for    life,    with 

limitations   to  their  unborn   sons  in  tail  (J/umhertson  v. 

JIumhertson  (171G),   1  P.  Wms.   ;?32  ;    WillJams  v.  IWle 

(1847),  6  Ha.  231)  ;  L>/ddou  v.  A7//.sy)?i  (1855),  1<)  lieav. 

565  ;  and  see  Be  Emsell,  JJorcU  v.  Dorell,  [1895]  2  (Jh. 

Separate  use  In  Willis  V.  Kijmer  (1877),  7  Ch.  i).  181,  a  testatrix 
exTc^utorv"^  had  by  her  will  (after  requesting  her  si.ster  Eliza 
trust.  to  perform   her  wishes  as  therein  expressed)  bequeathed 

various  legacies  to  her  brothers  and  sisters  and  their 
children,  including  a  legacy  of  £3,000  to  her  brother 
John  for  life,  "  the  princi})al  to  be  divided  at  his  death 
between  his  children  John,  Sophia,  and  ]\Iary  Ann.*'  The 
testatrix  subsequently  made  a  codicil,  whereby  she 
bequeathed  to  Eliza  "  all  T  possess,"  requesting  that  at  her 
death  she  "  will  leave  th(>  sums  as  T  have  directed  hereto- 
fore." Eliza  by  her  will  apjiointed  the  shares  of  Sophia 
and   Mary  Ann   to  them   to   their   separate  use,  and    the 
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question  then  arose  whether  she  coukl  do  so  :  and  Sir  Art.  66. 
George  Jessel.  M.R.,  said,  ••lam  of  opinion  that  Eliza  pai^(i). 
had  power  to  attach  a  limitation  to  separate  use.  .  .  . 
The  oritiinal  will  and  codicil  say  nothing  about  sejJarate 
use.  They  merely  direct  her  to  leave  the  money  after  her 
brother's  death  to  his  children,  and  nothing  more.  She  is, 
therefore,  bound  not  to  make  a  ditVereut  disposition. 
Well,  she  has  conformed  to  that  direction  by  leaving  the 
money  to  the  children,  and.  in  doing  so.  has  taken  care  to 
dispose  of  it  in  such  a  manner  that  the  shares  of  the 
daughters  shall,  in  case  of  their  marriage,  still  remain  for 
their  own  bfuetit,  thus  effectually  carrying  out  her  sister's 
intention." 

A  testator  directed  his  trustees  to  purchase  lands  in  the  Cross- 
counties  of  N.  aii.l  D.,  to  be  settled,  on  the  death  of  the  someUmes 
eldest   son  of  J.  S.   without   issue   (which  ha}>pened),  to  impliL'<l. 
the  use  of  every  son  of  J.  S.  then  living  or  who  should  be 
born  in  the  testator's  lifetime,  and  the  assigns  of  such  son 
during   his  life,   with   remainder   to   trustees    to   ])reserve 
contingent   remainders  ;  but  to   permit    such  son  and  his 
assigns  to  receive  the  rents  during  his  life,  ami  al'ri-i-  his 
decease  to  the  use  of  such  son's  first  and  every  other  son 
■successively  in  tail  male,  and  on  failure  of  such   issue,  to 
the    use   of    the  testator's    right    heirs  : — Hihl,  that   the 
vuunger  sons  of  J.  S,  took  as  tenant^  in  common  for  life, 
with  remainder  as  to  eacii  son's  share  to  his  first  ami  other 
-uii-   in  tail   male,  with  cross-remainders  over  {Sttrtees  v. 
Surlies  (1«71),  12  Eq.  400). 

AVhere  a  marriage  or  other  settlement  of  jiersonalty 
rontainf*  a  power  to  vary  investments,  and  a  eoveiiaiit  to 
x'ttlu  after-acijuired  property  on  -imilar  tni-ts,  a  settle- 
ment of  after-accjiiired  real  estate  should  eoniaiii  a  power 
of  sile,  as  that  is  analogous  to  a  jtower  of  varying  inve>t- 
ments  of  personalty  {Kllon  v.  Elton  (1^<(J0),  27  I'.eav.  (;;'.  I. 
aiKJ  -ee  T.iit  V.  L>illil>,ir;t  (\M't),  1  IC<|.  17  1  :  H.  U.vj,,,  r. 
Ua>fn,r  V.  /iui/,ur,  [I'JOl]  1  ('\i.  \li'>  :  /,'■  Cnt  .,,„/ 
KaMins  Contrail,  [11HJ5]  1  ( 'h.  '.Wi). 
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Art.  66. 

,.,—.)  PAKAORArn  (2). 

Marriage  The    abovc   oxtunplcs    show    the   liberal    interprotaiion 

articles  i  •   i    ii  •  n 

always  wlnoli  tho  t'Oiirt  nivcs  to  executory  settlements  ocnerally. 

const riu'd  111  j]yi^  altlu)ii;iii  there  is  no  iliti'oronce  of  iirineiplc  in  this 
favour  01  ^  ... 

issue.  respect    between    executory    trusts    arising-    (ui    nian-iao-e 

articles,  and  those  arisino-  on  wills  or  voluntary  deeds,  yet 
in  oiu'  respect  they  do  differ.  For  niarriaoe  articles  by 
their  very  nature,  furnish  more  emphatically  a  clue  to  the 
persons  intended  to  be  provided  for  (viz.,  the  spouses  and 
issue  of  the  marriage)  than  do  wills  or  voluntary  deeds. 
It  is,  therefore,  a  principle  of  construction,  that  an  inten- 
tion to  benefit  issue  will  be  presumed  in  the  case  of 
marriage  articles  ;  whereas  in  the  case  of  executory  settle- 
ments directed  by  wills  or  voluntary  deeds,  that  intention 
(if  it  exists)  must  lie  gathered,  either  from  the  words  of 
the  will  or  deed,  or  from  the  nature  and  object  of  the 
transaction. 

Rule  in  Thus,  in  marriage  articles,  a  covenant  to  settle  estates 

generally  "'^  *^  *^^®  "•^'^  ^^  ^^'^  husband  for  life,  with  remainder  to  the 
inapplicable  -svife  for  life,  with  remainder  to  their  heirs  male  and  the 
to  marriage      ,     .  i     i     •  i      /     i  ■    i     • 

articles.  iu'irs  ot  such  heirs  male  (which  in  an  executed  settlement 

would  give  an  estate  in  special  tail  male  to  the  husband 
under  the  rule  in  S/telIe//s  Cas('),  is  always  construed  to 
mean  that  the  settlement  shall  be  so  drawn  as  to  give  life 
estates  only  to  the  husband  and  wife  successively  (  Trevor  v. 
Trevor  (1847),  1  P.  ^^\  022  ;  Streatfeld  v.  Streatjield 
(1779),  1  W.  ct  T.  L.  ('.  410  ;  Lamhert  v.  Peyton  (1860), 
8  H.  L.  ('as.  1).  For  it  is  not  to  be  presumed  that  the 
parties  meant  to  put  it  in  the  power  of  the  husband  to 
defeat  the  very  object  of  the  settlement,  which  is  to  make 
a  provision  for  the  issue  of  the  marriage.  Nevertheless,, 
where  the  articles  show  that  the  parties  understood  the 
ilistinction  (as,  for  instance,  where  part  of  the  [iroperty  is 
limited  in  strict  settlement  and  part  not),  the  trust  will  lie 
construed  strictly  (Iloa-el  v.  Hotrel  (IT'il),  2  Yes.  sen.  358  : 
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Fowel  V.  Prhe  (1717),  2  P.  W.  5.").")  ;   I/i>//nra>/  v.  7J<nj«<'r      Art.  66. 
(1786),  1  Bro.  V.  C  Ot>4  ;  and  soo  .^tijira,  pj).  215,  211)),        PanTT-') 

But  (somewhat  curiously)  it  has  been  held  that  marriage  l>iiection 
articles  pi-ovidin^j  that  a  certain  estate  should  be  ■"■  strictly  strictlv  does 

settled "  in  the  event  oi"  the  lady  havin<r   issue,  did   not  "^'^  authorise 

.  ...  '  I  M  1  portions  for 

authorise  any  provision  tor  younger  children  ;  apparently  younger 

on  the  ground  that  the  main  object  of  strict  settlement  of '^'"^'^''®"- 

real  estate  is  to  keep  it    in    the   family   (Grier   v.   Gvii'v 

(1871'),  L.  H.  .")  H.  L.  t;,s8).     But  rf.  Wriohf  v.  Wriaht, 

[li)04]  1 1.  K.  ;U;(»,  where  under  a  direction  to  settle  strictly 

in  a  will,  it  was  proper  to  provitle  a  jointure  for  a  widow. 

()i\  the  other  luuul,  it  has  been  held,  where  iiiarriage 
articles  proviiled  for  *•  power>  usuallv  contaiiu-d  in  settle- 
ments of  a  like  nature,"  that  powers  of  sale,  exchange,  etc., 
were  authorised  (Jhtle  <>/  ludj'ord  v.  Mioyais  of  Ahervorii 
(1836),  1  My.  A:  ('.  ;U2  :  and  >e('  \\'l.<e  v.  Piiwr  (1880), 
13  ( 'h.  D.  84:8).  But  these  decisions  woukl  seem  to  be 
of  little  imi)ortance  since  the  Settled  Land  Acts.  A 
reference  to  certain  specific  powers  has  been  held  impliedly 
to  negative  any  others,  on  the  principle  stated  in  Art.  (I, 
p.  54,  unjira  (Jivewster  v.  Aiu/ell  (I82t)j,  1  Jac,  ».V;  AV. 
62:)). 

An  intended  husltand  covenanted   to   settle   real  e.-tate  to  Rule  in 

the  u>(;  of  hiiU'-eif  for  life,  with  remainder  to  the  use  of  the  "  '/'/',';  ^'"'"', 

not  tollowrd 

intended  **  wife  and  children."     It  was  htdd  that,  although  in  executory 
in  the  case  of  an  executed  trust  hy  will  this  would  (under  „,a,.,i,,,,o 
the  rule  in  lf7/</'.v  Ca.se,  p.  222,  .supra)  have  given  tlu'  wife  '»'ti<lt'!^- 
an  estate  tail,  y<'t  the  true  construction  ol"  marriage  articles 
was  that  she  should  only  tak<'  a  life  estate,  with  icniainder 
to  the  children  m~  tenants  in  <(»nnMnn  ( /A  ».<.<//</•  v.  liossittr 
(1863;,  14  Ir.  Cli.  I{.  24  7). 

In   Ctxian    v.    Ihitj'hlil    (l.'s7t'. ).    2    <   h.    |).    II,  there    were  <»nlniiiry 
marriage  articles  by   whiili   the  lady'-  fortune  was  agreed  J,!|,i,.',',„.„, 
to  !>••  transferre(l   to  trustee-,  "the   tni-t-   of  the   income  "f  ^^'f''"* 

I  ■   I       •  •  II  •  '14  I  «•     I   I    I*'"''""""! 

theref)f   l»enjg    tor    the    benelit    ol     the    -;inl    .Ague-     I  hlthehj  ,.^,,i(,.  „iii|ii 

and  d(j-e|)h  < 'o^jan  durine;  th<-ir  live.-,  aad  the  tru>t.s  of  the  ""»"'"«'■ 
w.  ii  A 
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Art.  66.  (.Mpit;!!  l)t'iii<;'  ['ov  mid  :iiii(Hiu>t  tlii'  cliildrcii  acconliii;^"  to 
p.  ,.>>  the  appointment  of  the  saitl  -I.  C'otvan  and  A.  Dutiii'ld  or  the 
.survivor  of  tlicin.  and  in  default  of  apiiointnicnt  to  the 
children  ecjuallv  ;  and  in  the  event  of  thei-e  Ix'in;;'  no 
children,  and  of  the  said  J.  ( 'oean  boine;  the  survivor,  the 
trust  property  to  be  at  liis  absolute  disposal."  In  iiivin<>; 
jud;;ment  in  the  (/'ourt  of  A])peal,  Ba(;gallay,  L.d..  made 
the  followinii;  remarks:  *' The  mode  of  settling  a  wife's 
fortune  which  is  approved  by  the  court  is  to  <rive  her  the 
first  life  interest  for  her  separate  use,  then  a  life  interest  to 
the  husband  :  then  (subject  to  the  ])owers  ^iven  to  the 
husband  and  wife  of  a|)pointing-  the  fund  among  the  issue 
of  the  marriage)  it  is  given  e([ually  to  such  of  the  chihlren 
as  being  sons  attain  twenty-one,  or  being  daughters  attain 
that  age  or  marry  ;  or  else  to  the  children  equally,  with 
gifts  over  in  favour  of  the  others  if  any  of  them  being  sons 
die  under  twenty-one,  or  being  daughters  ilie  under  that 
age  and  unmarried.  If  there  is  no  child  who  being  a  son 
attains  twenty-one,  or  being  a  daughter  attains  twenty-one 
or  marries,  then,  if  the  wife  survives,  the  fund  is  liniitetl 
to  her  ;  but  if  she  ilies  in  the  husband's  litetime  she  litis  a 
general  power  of  appointment  over  it  ;  and  in  default  of 
any  exercise  of  that  power,  it  is  given  to  her  next  of  kin 
as  if  she  had  died  intestate  and  without  having  l)een 
married.  Such  being  the  form  of  settlement  which  the 
court  considers  most  expedient,  what  would  it  do  as  to 
these  articles  ?  fSo  far  as  they  expressly  ]>r()vide  for  the 
destination  of  the  income  or  ca})ital,  the  court  must  yield 
to  them.  But  in  construing  them,  it  will  have  regard  to 
what  is  recognised  as  the  most  pro})er  form  of  settlement. 
Now  here,  as  regards  the  income,  the  articles  are  mere 
heads,  and  do  not  make  a  complete  disposition  of  the 
income  during  the  lives  of  the  husband  and  wife.  It  is 
necessary  to  supplement  them  ;  and  I  agree  that  they 
ought  to  be  carried  into  effect  by  giving  the  wife  the  first 
life  estate  to  her  separate  use,  and  she  is  therefore  entitled 
to  the  arrears  of  income.    When  we  come  to  the  provisions 
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for  the  chiKlixMK  wo  timl  only  general  wonls  which  must      Art.  66. 

be   supplemented.      I   cannot   entertain   any  doubt  as  to     pam.  (2). 

what  the  court  would  have  done  it"  this  had  been  a  suit  to 

have  a  settlement  executed  in  pursuance  of  the  articles, 

instead   of  a   suit  to  rectify  the  settlement  when   made. 

The  settlement  would  either  have  made  the  interests  of  the 

children  contingent  on  their  attaining  twenty-one  being 

sons,  or  being  daughters  attaining  that  age  or  marrying  ; 

or  it  would  have  contained  limitutions  over  of  the  shares 

of  sons  dying  under  twcntv-one,  and  of  daughters  dying 

iHider  that  aije  and  unmarrietl.     The  husband  then  could 

not  take  as  representative  of  a  ciiild   who  died  an  infant 

and  unmarried,  and  the  articles  contain   no   pretence   tor 

saying  that  there  was  any  direct  gift  to  him  in  the  event 

of  his  wife  surviving  him. 

Since  Cogaii  v.  JinfjiehU  supra,  was  decided,  it  has  been  Additions 
held  that  the  wife's  life  estate  ought  to  be  irit/iont  jtourr  provisions 

of  aittiripation    (Re    ParvoU,   Walter   v.   Parrott    (188(1),  "'"^'-'i"  I'^c^'^t 

'  ,  ,  .         I'asus. 

'.V.\  ( 'Ii.  1  >.  274)  :   and  tliat  (smi/'le)  the  power  of  ap[)oint- 

ment  among  issue  should  be  given  to  the  spouses  and  the 

£Hi'i'fror   (if  them    (J'e    (Joayi/i,    (joicau    V.    (rowaii    (1880). 

17  <  h.  1>.  77^).  antl  that   the  settlement  ought  to  contain 

the  usual  j»ow»'rs  of  advancement  (maintenance  being  now 

implied  ijy  statute)  and  a  power  of  ap|i<>intment  by  will  l»y 

the  ladv  in  default  of  issue,  with  the  usual  limitations  to 

her  next  of  kin  in  default  of  a|i|)ointment  in  the  event  of 

her  predeceasing  the  hu>luuid  :   and   to  herself  absolutely 

in    the    event    of    her    suivi\ing    liini.       See    J\e   J'armtt, 

W'alttr    V.    /'arroll,    su/ini,    and     .\a.^h     v.    Allen    (l.S8|t), 

4-2  cii.  I).  :)i. 

It  bar-  recently  been  held,  that    \vb<rf   marriage   article>  AfttT- 

,,11  a<t|iuiod  pro- 

provided   for   ".such   other    agr(Mnnnt>    claii-i^    and    pro- pert  v  <1uuho 

visions  as  are  usually   iuM-ried   in  s.-ttlemmts   ol"  a    Ijk,.  ""t  ""i'l«'-'l 

nature,"  a  covenant  to  >ettl<'  al'tcr-actpiired  pro|i<'rty  of  the  miiili-H. 

wife  could  not  l»e  insi.sted  on  ( lu  MaUili/,  Maildj/  v.  Mu/t/i/, 

[lUOl]  2  <h.  .^2(1). 
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Art.  66. 

Para.  (3). 

Construction 
of  executory 
trusts  in 
wills  where 
marriage  is 
not  referred 
to. 


Direction  to 
settle  upon 
daughters 
strictly. 


Construction 
of  executory 
trusts  in  wills 
where 
marriage  of 
legatee  is 
referred  to. 
Cases  nf 
personal 
estate. 


Pauaohaimi  {'.\). 

Ill  the  c'li-c  of  (lii-('ctioiis  to  settle  :i  le;j,:iey  euiitaiiiei!  in 
a  w  ill.  ir  is  obvious  that  the  same  presumption  iu  favour 
of  issue,  or  even  of  a  husband,  will  not  arise  as  in  the  case 
of  niarriao;e  articles.  Therefore,  where  a  testator  gave 
.•£1500  to  trustees,  u}>on  trust  to  lay  it  out  in  the  purchase 
of  lands,  and  to  settle  such  lands  to  the  only  use  of  M.  and 
her  children,  and  if  31.  died  without  issue,  '"the  land  to  be 
divided  between  her  brotlici's  and  sistei's  then  living'.""  it 
was  held  that  this  oave  M.  an  estate  tail  (''Sa'('ctaj>/>U'  v. 
Bi/,(lon  (l(iit2),  2  Ver.  536). 

So  where  a  testator  directed  ihat  his  (lan;iht('rs'  shares 
should  be  ''  settled  upon  themselves  strictly,"  it  was  held 
that  the  income  of  each  daughter's  share  should,  during 
the  joint  lives  of  herself  and  husband,  be  paid  to  her  for 
her  separate  and  inalienable  use  ;  and,  if  she  die(l  first,  then 
her  share  should  go  as  she  should  by  will  appoint,  and  in 
default  of  appointment,  to  her  next  of  kin  (exclusively  of 
her  husband)  ;  an<l  if  she  survived,  then  to  her  absolutely 
(Loch  V.  HiKjlen  (18tI7),  4  Eq.  I'l'l).  A  dir(>ction  to  strirtbj 
settle  real  estate  does  not  imply  that  the  tenants  for  life 
are  to  be  dispunishable  for  waste  (Stanlei/  v.  Coiilt hurst 
(1870),  10  Eq.  259). 

There  is,  however,  no  difference  between  the  construc- 
tion to  be  put  on  an  executory  trust  created  by  marriage 
articles  and  on  an  executory  trust  created  by  will,  ej-re/it 
so  far  as  the  former  [hi/  its  r^rij  nature)  fuviushes  more 
empliaticalhj  tlie  means  of  ascertain/ }Uf  the  intentions  of 
those  loJio  created  the  trust  (^Sackville -West  v.  Lord 
Ilohnesdale  (1870),  L.  R.  4  H.  L.  543).  Consequently 
where  the  direction  refers  to  a  settlement  on  marria(je,  or 
in  any  other  way  shows  an  intention  to  Ijenefit  the 
issue  of  the  legatee,  effect  will  be  given  to  it.  Thus,  in 
Re  Spicer,  Spicer  v.  S/jicer  (IDOl),  84  L.  T.  I'J.j,  the 
direction  in  the  will  was  that  no  daughter  of  the  testator 
should  be  entitled  to  receive  her  share.  l)ur  onlv  the  income 
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thereof",  witli  ]»o\ver  to  dispose  of  the  princijial  l)y  will  it'  Art.  66. 
nnnuinieil.  V>\n  in  the  t'l-ent  of  am/  daiio/iter  marniimK  p^jj  .-jv 
then  the  testator  empowered  his  trustees  to  see  that  her 
share  was  "duly  antl  properly  settled  upon  her  by  deed, 
so  that  the  same  should  be  preserved  tor  her  separate  use 
independently  of  her  husband."  Buckley,  d..  in  the 
course  of  his  judgment  (after  (juoting  the  direetion  ).  said  : 
"  I  have  beyond  that  to  give  effect  to  the  words  •  didy  ami 
properly  settled.'  That  means  the  subject  of  a  proper 
settlement,  and  those  wonls  are  in  comiection  with  this  : 
'  but  in  the  event  of  any  such  daughter  or  female  issue 
marrying.'  So  that  the  parties  cannot  avail  themselves 
of  the  doctrine  in  Loch  v.  Baijleij,  sujo'u,  where  the  words 
were  merely  '  the  girls'  shares  to  be  settled  on  themselves 
strictly,'  and  there  wen*  no  words  rcdating  to  man-iage. 
It  seems  to  me  .  .  .  that  the  shares  on  mai'riage 
ought  to  be  settled  on  the  footing  of  giving  each  ihiughter 
a  life  estate  for  her  separate  use,  without  power  of  antici- 
pation, with  no  life  estate  to  the  hushaitd  .•  and  there  will  t)e 
the  usual  trusts  in  favour  of  children,  and  the  ultimate 
trusts  usual  in  a  settlement  of  the  wife's  property." 

On  >iMn'lar  grounds,  where  a  testator  deviseil  re;il  estate  to  Casus  .if  real 
trustees  njion  trust,  n/ion   fhr   ha/'jun/iKi  n/  the  >»'H'i'''''."'  O^  \\\y^y^\^.^\  \_^^\H' 

his   grand-d;iughter,  to  ronrcif  the   estate   to  the  use  ol'  her  ■'^I't tied  on 
,.  .  .   ,  .      ,  ,'  ,.1         I        ,  1   ,.        1...      inarriaiie. 

tor  lite,  with  remainder  to  the  us*-  of  lier  husliand  tor  lite, 
with  n'Miaindfi-  to  the  is-ue  of  her  liodv.  with  remaimler- 
over,  it  was  Jield.  that  though  the  grand-da  lighter  would 
have  taken  an  estate  in  tail  had  it  been  an  executed  tru>t. 
vet  as  the  tru<t  w:i-<  executory,  it  \va<  to  be  exei-iite(l  in  a 
more  caret'ul  and  accurate  manner  ;  and  that  a-;  the 
testator's  intention  was  t(»  j.rovide  for  the  cliildien  of  the 
marriage,  that  int<Mitioii  woulii  be  be^t  <airi<(l  <iiii  by  a 
convevanci'  to  the  grand-tiaughter  for  lil'r.  ujih  reniainder 
to  her  husbainl  for  iif«*,  with  remaiiidt-r  tu  her  lir>i  and 
otlicr  sons  in  tail,  with  remainder  to  her  daughters  (Lord 
(ilfiwrrhf  V.  Jinsrillr  (  17:',:'.).  -'  W.  A  T.  L.  <  '.  7t;;'.). 
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Art.  66. 

Para.  (.S). 

Diivction 
oil  a  man's 
niarriagi'  to 
si-ttlf  ill  strict 
setlk'inent. 


Direction 
on  a  man's 
marriage  to 
settle  ])er- 
sonal  estate 
on  liis  wife 
and  cliilflron. 


I  )epartures 
from  the 
ordinary 
form  where 
intention 
apparent. 


A  Irstnloi-  (lr\i-('(l  i'(>;il  estate  to  Ills  SOU.  and  (lircctcd 
that  ///  tlw  crtiit  of  /i/s  son  mori'i/liHj,  it  slioiilil  he  put  in 
strict  settlement.  The  son  tiled  without  havino;  executed 
any  sen  lenient,  leaxin^  a  widow  and  three  dani4liter>, 
a  tdUi'th  lia\iiie-  jiredeeeased  him.  an  inl'ant  and  s|iin>tei'. 
(  hie  ot'  the  three  infants  dieil  alter  the  >on.  aUo  an  iid'anl 
and  >|iinsrer  : — Held,  that  the  |)ro|)er  settlcinenl  \va^  a 
jointure  for  the  widow,  and  snhject  thei-eto  the  |ii-(i|iei-tV 
sliould  l)e  lu'ld  in  lru>t  foi-  such  one  or  more  of  the  two 
infants  as  should  attain  twenty-ono  or  mari-y  in  fee 
simple  {Wr'iqlit  V.    Il'/vy///.  [I'.IOi]   1   1.  \{.  ;',»;();. 

Ao-ain.  whei-e  a  fund  was  he(|neathe(l  to  a  man  until 
marriao-e.  and  then  to  he  settled  on  his  u-ife  (iinl  r/iililreii, 
and  in  default  of  issue  to  revert  to  the  testatrix's  estate, 
the  court  directed  that  the  settlement  >lioidd  contain  a 
limitation  of  the  fund  to  the  hnshand  for  life,  with 
remainder  to  the  wife  for  life,  with  remainder  to  the 
cliildren  as  the  hushand  and  wife  >hould  i<iintlv  appoint, 
with  remainder  as  the  survivor  should  1)\-  tlrctl  or  will 
appoint  { Init  if  the  hushand  were  survivor,  he  was  to  have 
power  to  appoint  amongst  his  children  hy  a  lutui-e 
marriaoe),  with  an  ultimate  remainder  to  all  the  children 
of  the  husband  attaining  twenty-one,  or  in  the  ease  of 
daughters,  marrying  under  that  age  :  and  in  default  of 
children  the  fund  to  fall  into  the  testatrix's  residuarv  estate 
(Re  Goican,  Goican  v.  Goioan  (1<S80),  17  ( 'h.  D,  77<S, 
where  the  form  of  order  is  given  showing  the  limitations 
in  full). 

Where,  how-ever,  there  are  indications  that  the  settlor 
contemplates  a  different  form  of  settlement  to  any  of  those 
above  indicated,  his  wishes  will  have  effect  given  to  them. 
Thus,  in  Re  Rarrotf,  Walter  v.  /'orrnti  (1886),  33  Ch.  1). 
274,  a  testator  had  bequeathed  as  follows  :  "'  To  my 
daughter  A.,  wife  of  M.  AV.,  I  bequeath  ,^1  (»,()()(>,  this 
amount  to  be  settle(l  upon  her  foi-  her  life,  ami  to  be 
invested  for  her  in  oood  securities,  in  the  names  of  two  or 
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more  trustees.  At  her  ileath,  ,4'8,000  of  the  :ibove  sum  to  Art.  66. 
be  divided  equally  amongst  her  children,  and  the  remain-  pj^,.,^  i-^\ 
ing  £2.000  to  be  given  to  her  husband,  it'  living  ;  if 
deceased,  then  the  whole  amount  is  to  be  equally  divided 
amongst  her  children."  It  was  held  by  the  Court  of 
Appeal  that,  on  the  construction  of  the  will,  the  settle- 
ment must  be  so  framed  as  to  make  the  contingent  gift  of 
A'2.000  to  "her  husband  if  living."  apply  only  to  ]\I.  W.. 
and  not  to  any  future  husband  (see  supra,  p.  OG  &t  .Nvy., 
and  Aa.*/i  v.  Alien  (1889),  42  Ch.  D.  54,  where  on  the 
construction  of  the  will,  the  decision  was  contra),  and 
also,  so  as  to  confine  the  trusts  in  tavour  of  the  daughter's 
children,  to  her  children  by  him.  It  was  further  held, 
that  the  ;«ettlement  ought  to  be  framed  so  as  to  restrain 
the  daughter  from  anticii)ating  the  income,  and  so  as  to 
make  the  fund  divisible  only  among  children  who  should, 
being  sons,  attain  twenty-one,  or,  being  daughters,  attain 
that  age  or  marry.  It  was  further  held,  that  the  settle- 
ment ought  to  contain  the  usual  powers  of  maintenance 
and  advancement,  and  a  power  of  appointment  by  the 
daughter  in  default  of  children,  with  the  usual  limitations 
to  herself  or  next  of  kin  in  default  of  appointment,  but 
not  any  power  of  appointment  among  the  children,  as 
such  power  would  be  inconsistent  witii  the  direction  for 
cijual  di\i^ioii. 

The  :il)Ove  examples  fttr  the  m<)>t  part  relate  to  cases  Cases  wliere 
where  th<;  testator  eontempiates  the  marriage  of  the  |^|jj^|!|^^'^^^,  ^^^^^ 
legatee   or    devisee.      l»ut    the    same    liberal   construc-tion  lefc-iml 

...     ,  .  .....  I  ,  lO  tluTC 

Will  oe  ;_MVeii  to  111-  (liieet lull-,  wllerc.  fur  iiiii/  (i/lnr  /va.vo//  mi,  utii,.,. 
aji/'Ureut  on  t/w  fare  «/'  tlu-    irill,  a  teeliiiieal    interi)refat  ion  ""'"" ''ti'iiis  .<f 

1  !•  "  I    •    '      •  •  'IM  •  11  I-  mtflltlnli    to 

would   di.sappoint   his    nitcntions.       lliu-,   in   the  leading  i„.,u-iit  i>sur 
case     of    .SV/r/7/^-nV.v/    v.     Visro,,,,!     Ilnlnosdalr    (  1  .sjo),  "f  «K;viM.v  or 
L.  \{.    1    H.    L.    51.;.     Lady    .\..    by   a    codicil  to   li.i-   will. 
deelared    li'-r    iiitiMiiion    tn    lie    to   give    certain    real    and 
per.-onal    projieitv  lo   tni-tci-.   in    tni-t  to  settle   it    "in   a 
course    ot    I'litail    to    eorre-poiid  "    (a-    near  a-    iiii;:lit    be) 
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Art.  66.  with  the  limitations  of  tlic  rmroiiy  of  liucklmrst.  in  >uch 
Para  (3)  niaiiiuT  as  the  trustees  shoiiltl  consider  |)ro|)er,  or  as  their 
eomisel  should  advise.  The  harony  was  limited  to  Lady 
IX'  la  ^\'ar^  for  lite,  with  remaiiidei'  to  \\.  her  second 
son  and  the  heirs  male  oi' his  hody,  with  remainder  to  the 
third,  lourth,  ami  other  sons  in  like  manner.  It  \va^  held 
that  the  property  ou^ht  not  to  be  settled  upon  K.  in  tail 
like  the  barony,  but  ought  to  be  limited  in  a  course  of 
strict  settlement  to  R.  and  other  younger  sons  of  Lady 
De  la  AVarr  for  their  resj)ective  lives,  with  remainder  to 
their  sons  successively  in  tail  male,  in  the  order  mentioned 
in  the  jiatent  whereby  the  harony  was  created.  And  Jjord 
(/helmsfoud  said:  "The  best  illustration  of  the  object 
and  purpose  of  an  instrument  t'uiiiishing  an  intention  in 
the  case  of  executory  trusts,  is  to  be  found  in  the  instance 
of  marriage  articles,  where,  the  object  of  the  settlement 
being  to  make  a  provision  for  the  issue  of  the  marriage, 
no  words,  however  strong  (which  in  the  case  of  an 
executed  trust  would  place  the  issue  in  the  ]>ower  of  th<' 
father),  will  be  allowed  to  prevail  against  the  implied 
intention.  So,  us  Sir  W.  Grant  said,  in  BlacLlnim  v. 
Stahles  (1814),  2  V.  &  B.  3G7,  'in  the  case  of  a  will  if  it 
can  be  clearly  ascertained  from  anything  in  the  will  that 
the  testator  did  not  mean  to  use  the  expressions  which  he 
has  emjdoyed  in  their  strict  technical  sense,  the  court,  in 
decreeing  such  settlement  as  he  has  directed,  will  depart 
from  his  w^ords  to  execute  his  intention.'  .  .  .  There 
are  cases  of  executory  trusts  in  wills,  where  the  words 
•  heirs  of  the  body  '  have  been  made  to  bend  to  indica- 
tions of  intention  that  the  estate  should  be  strictly 
settled  ;  and  a  direction  in  a  will,  that  a  settle- 
ment '  shall  be  made  as  counsel  shall  advise,'  has  been 
held  sufficient  to  show  that  the  words  were  not  intended 
to  have  their  strict  legal  etfect  (Bastard  v.  Frohi/  (1788), 
2  Cox  6).  .  .  .  It  appears  to  me  that  the  words  of 
the  codicil  express  an  intention  that  the  baron v  and  the 
estates  should  go    together  to   the   same  jierson,   but  not 
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that  the  liiiiitations  of  the  two  shoukl  lie  identical.  .  .  .  Art.  66. 
The  word  •  eon-espoml '  does  not  mean  that  the  limitations  j,.^  ..^  ,.^< 
are  to  be  exactly  the  same,  but  that  thev  are  to  !)»> 
adapted  to  each  otlier  so  as  to  carry  out  the  testatrix's 
intention  that  the  estate  and  title  >lundd  ^o  toticther.  .  .  . 
It'  the  settlement  were  IVanuHl  with  a  limitation  in  the 
words  of  the  letters  patent.  Lord  Bnckhurst  wt)uld  be 
iible  to  defeat  the  intention,  and.  l)y  convertin<i;  his  estate 
tail  into  a  fee  simple,  to  separate  the  estate  and  rhe  title 
tor  ever." 


(      -M-d     ) 
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Akt.   (57. — Huir  far  the    M'ifr  is  hoioul  hij  siic/i 
Covenants. 

(1)  AVhether  a  wife  is  bound  l)y  a  covenant  con- 
tained in  a  marriage  settlement,  to  which  she  is  a 
party,  to  settle  her  other  or  her  after-acquired 
property,  or  whether  such  a  covenant  only  binds  the 
husband  to  settle  whatever  he  may  acquire  jure  mariti, 
depends  on  the  words  used,  in  accordance  with  the 
following  principles  : 

(a)  If  the  words  consist  of  an  agreement  or  declara- 

tion, or  even  a  covenant  by  the  husband 
alone,  that  the  wife's  property  "  shall  be 
settled,"  both  spouses  are  bound. 

(b)  A  mere  covenant  by  the  husband  alone  that  lie 

{or,  semhle,  that   he    and  all  other  necessary 
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parties  (a)]  will  settle,  does  not  bind  the  wife,      Art.  67. 
unless    the   property  referred   to   is   specific. 
But  a  covenant   by  him  alone    that  he,  ami 
his  irife,  will  settle,  binds  her  even  althoucjh 
the  property  be  not  specific. 

(2)  Even  where  the  wife  is  not  bound,  s.  19  of  the 
MaiTied  Women's  Property  Act,  1882,  preserves  the 
effect  of  a  covenant  entered  into  by  the  husband  only, 
to  settle  after-acquired  property  of  the  wife ;  and 
accordingly  prevents  such  after-acquired  property  vest- 
iujj;  in  the  lady  as  her  separate  estate  under  ss.  2,  5, 
whether  the  marriage  took  place  before  or  since 
December  31st,  1882. 

[H)  If  the  covenant  would  be  binding  on  the  wife 
but  for  her  infancy,  it  will  be  voidable  only  and  not 
void  ;  and  if  she  wishes  to  repudiate  it,  she  must  do 
so  promptly. 

I'AKAiiKAl'H    (1  ). 

-V  marriagf  .<('ttl('nu*nt  contaiiicil  tii'-  t'olJowin;^  claii-cs  :  l'r<>\is<.or 

"  Ir    i<    hereby    jirovided    (|c<'larc(|     ami     a;^itril    liv    :iiid  ,|„i,  j,,.,,. 

betuccM    the    -aid    iiarli"-    to   tln-c    pic-i-nt-   and  tlu'    said  P''''^^' ",'"'" 
'  ..  Ill  lie  .sotlloii. 

\_/iu.shu/td]  lor  hiiii>elt.  etc.,  "dulii  hereby  covenaiil 
proinis*'  and  grant  to  and  with  the  [ti-Ksln'K]"  that  in 
ca.-e  till-  niarria;.'<'  .-liouiil  \:i\«-  i'tVi'<t.  and  ilir  wile  or  the 
hii-band  in  her  ri^lil  ^iiould  at  any  time  during  the  Hie 
ol  thf  lui-liand  beeonu'  jujsses.-ieil  ot  or  interoird  in  »»r 
entitled  to  anv  |M-r-onal  estate,  etc.,  in  posse.ssion,  n'\<-i- 
»ion,  rcjniainder,  or  exjteetaney,  the  lin>band  and  wile 
Hhuuld  and   would  truublcr  and   assi-n    tie-   >ain.'    i..   tin- 


la)  .S»    he-Ill    l»y    HviiNK,    .1.,    ill    mi    iiiiii|mi  tnl   i  iino  <>(    Ji'    Siinl/i, 
Jl(J,HOn  V,  Ti'Uy,  Miirtli  IStli,  IWUl. 
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Art.  67.      trustees  : — Held,  that    the  wife  was   hound    (  Toinishi  nd  V. 
I'ani.  (1).       //(irroirhi/  (18.>b),  27  L.  .).  (  "h.  ."),").■{). 

Covenant  by         The    hi.st    ilhistl'atiou    is   a    >iiii|>h'   case,    and    is.    imh-ed, 
the  husbami         ,  .  ,  ...  ...  n      i      ,■      i 

alone  tluit        what  afises  under  all   ni.strunieiits  which  are  well   dratted. 

the  wife  shall  ]>,,|.  ^\^^,  point  IS  not  so  sini|)lc  where  there  is  not  a  i.ioviso 
settle,  binds  '         ,  ,  '  .  ,     .        .  , 

the  wife.  and  dcchiration   (which,  of  course,  jn-imd  fdc/r  hinds  all 

partie.s  to  the  deed),  hut  a  covenant  hy  the  Inishand  alone. 
In  such  cases  it  a])])ears  i'roni  the  modern  authorities,  that 
the  wit'c  is  hound  where  the  coNcnant  is  that  the  pniperiy 
"shall  he  settled,"  or  that  "he  and  the  wife"  will  settle, 
on  the  nround  that  the  wife  is  an  assenting  party  to  the 
covenant,  and  cannot  afterwai-ds  ohstruct  its  performance. 
Thus,  in  the  ca.se  of  Ihitrher  v.  Bntrlwr  (1851),  14  Beav. 
'22'1,  the  form  of  the  hushand's  covenant  was,  that  in  case 
any  personal  estate  should  at  any  time  thereafter,  <luring 
the  coverture,  come  to  or  vest  in  the  wife,  or  the  husband 
in  her  right,  the  same  should  be  paid,  assigned,  or  trans- 
ferred hy  all  iwoper  jtartie.s  .-—Jleld,  that  a  reversionary 
interest  in  certain  property,  to  which  the  wife  became 
entitled  during  the  coverture  foi-  her  separate  use.  was 
bound  by  the  covenant. 

A  similar  decision  was  given  bv  Kayk,  J.,  in  Be  De 
y/o.v'  Trust,  Ilardicicke  v.  Wilmot  (H^So).  iil  Ch.  D.  81, 
where  there  was  a  covenant  by  the  husband  only,  in  general 
terms,  but  the  acts  which  were  to  be  done  in  pursuance  of 
the  covenant  were  expressly  to  be  done  by  the  irife  as  loell 
as  the  hiishand. 

Covenant  by        Qn    the    other    hand,    in    Dawes   v.    Tredicell    (1881), 
the  husl)ancl      ,,,  /,i      i\    o-i        i  ii  i  •     -i  i. 

alone  that  he  ^^  ^  "•  ^-  ^'^^j  where  the  words  were  very  sunilar,  except 

will  settle,  is  that  the  settlement  was  not  to  be  "  by  all  proper  parties," 

not  binding  j        7  7         7      j      ?        ?     • 

on  the  wife,     but  the  acts  were  only  to  he  done  hy  the  husband,  it  was 

held  that  the  property  which  came    to   the  wife   for  her 

separate  use,  was  not  bound  by  tlie  covenant. 

.4/iVt>- where  I,i    ]^^.^.  y    f^^f,  (l87(;j,  4    (  "ll.  D.  17.5,  however,  the   late 

is^s^dfic         Sir  G.  Jessel,  M.R.,  decided  that  the  wife  is  bound  even 
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when  the  hushamrs  covonant  ilocs  nor  cxjiressly  state  that      Art.  67 

she  is  to  do  any  act  or  that  the  iiroperty  is  to  he  settled.  ///      piTrTh 

cases  where  the  j>roj>erfi/  aimed  at   l>>/  the  eoreiiaiit   Is  sj>eriflr  jj,j^i  t|,^>  ^^.jf^. 

aud  not  <feneral.     In   that  case,  an  antenuittial  setthnnent  i'^'"f  "  ^^^^' 

...  .  .  <l«'t'<l- 

was  si^nieil  hy  all  parties,  ineliidin^' the  intended  wife.  and. 

hy  it.  her  parents  ao;reed  that  they  wonld  apj)oint  to  her 
a  share  of  certain  reversionary  j)roperty  over  whieh  they 
had  a  power  of  appointment.  The  hushand  then  a^ireed 
that  he  would  settle  such  share  as  the  wife  ini<iht  take  /'// 
the  jiropert)/  in  question,  either  hv  appointment,  or  in 
default  of  appointment.  It  was  ludd  hy  the  Master  of 
THE  Rolls,  that  althoui^h  there  was  no  express  covenant 
by  the  wife,  nevertheless  the  property  was  bound.  He 
said  :  "  Then  the  husi»and  proceeds  to  settle,  or  agrees  to 
settle,  what  does  not  l)elong  to  him,  as.  indeed,  appears  i)y 
the  instrument  itself.  Uncpiestionably  the  property  was 
not  his  to  settle  :  it  was  his  wife's,  and  he  could  not  settle 
it  hini-i'lt".  because  during  the  lives  of  the  wife's  father 
ami  mother  he  could  have  no  interest  whatever,  therefore, 
his  covenant  or  agreement  to  settle  was  a  covenant  or 
agreement"  to  settle  not  his  own  estate,  but  someltody 
else*<.  But  his  wife  was  an  assenting  party  tt)  this  agree- 
ment. It  was,  therefore,  simply  an  agreement  l)y  A., 
with  B.'s  assent  to  .settle  B.'s  estate,  and  in  sinh  a  case 
it  i<  clear  that  B.  is  bound.  So  that,  even  if  it  is  treated 
a>  a  covenant  by  the  husband  alone,  yet  it  is  for  \alu- 
able  consideration,  and   with   the  assent  of  the   wile,  ami 

-he  i-  therefore   bolUld." 

In  the  more  recent  case  of  He  / laden,  ('nlina   \.   //aden,  (■«>vi'iiiiiit  >\v 
r ,,-,,,,       .  .  ,  '.        1  tlic  IivihIniiuI 

[lJ5.*><j  2  (  h.  22n,  a  marriage  settlement  coiitaine<l  a  <"ove- ,j,„„.  ,i„^, 

nant  bv  tlie  husband  alone,  that    .ill    the  ri-al  and    pei'xinal  •''^"  I""'   ,, 

iiiM  t y  hIuiU 
estate  above  a  certain  value  which  >h(»idd  at  any  time  during  Im-  m'ttK-d. 

the  coverture   bv  anv    means   be  accpiired    by   the    wile  or 

the  hunband    in  her  ri;^ht  should  forthirilh   he   seltleil   upon 

the  trusts  of  the  settlement.     The  wife  was  a  party  to  and 

executed    the    deed.        |)uring    the    coverture   -he   became 

entitled,  umJer  the  will  of  her  father,  to  certain  r<al  estate. 
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Art.  67.  It  \v;i'^  licld  liv  Si'iia.lNi;.  .)..  tli;il  llic  in-opcrt  v  in  (|ii('>ti(»n 
PirTTh  ^^'"^^  l»oun(l.  After  coininentin^i;  on  the  cases  above  cited, 
lie  s;ii(l  :  "In  the  j)resent  ease  the  covenant  is  1)\'  the 
hushanil  alone,  thiit  the  iiroperty  shall  he  settled,  not  sav- 
intji;  by  whom.  The  wife  was  a  party  to  and  executed  the 
settlement.  It  contains  no  recitals  :  so  I  oain  no  ;i->ist- 
ance  from  that  source.  It  seems  to  me.  1.  eonfe>>  with 
some  hesitation,  that  the  only  wav  in  whi<di  I  can  deal 
with  such  a  covenant  is  to  look  and  see  if  it  has  a  plain 
meanino-,  and,  if  so,  to  give  effect  to  it.  Looking-  at  it 
from  that  point  of  view,  and  ivadin;^  the  material  words, 
it  is  a  covenant  that  all  the  real  and  jx-rsonal  estate 
which  shall  at  any  time  be  ae(juir<'d  by  the  wife  or  the 
husband  in  her  rieht,  shall  be  settled,  (an  I  faiily  limit 
the  subject  matter  of  the  covenant  to  the  interest  of  the 
husl)and  in  the  real  estate  ?  It  seems  to  me  that  1  can- 
not. The  words  ar(>,  in  mv  opinion,  intended  to  include 
more  than  the  mere;  interest  of  the  husband.  It  is  an 
agreement  that  all  the  real  ])roperty  of  the  wife  >hall 
be  settled,  and  a  ]»erson  assenting  to  such  a  co\enant 
must  be  taken  to  mean  that  the  covenant  shall  take  ettect 
accordingly." 

Pakagkai'H  (2). 
Ett'ect  of  On    the    assumption    that    a    covenant    to    settle    after- 

Women's        acquired   property  is    not  binding  on  the  wife,  it  follows 

Property  Act  that  property  which  has  been  given  to  her  for  her  separate 

on  covenants  .  •,  "      i  ^   />  n       •  i  •        i       i       i         )» 

binding  tlie     use  ui  equity,  does  not  tall  witlnn  tiie  husljancfs  covenant. 

hnshandonly,  Jt   mio'lit    be   thought    that   the    same    result    would    follow 

to  settle  »  .  .      ,  •   ,     , 

property  of     where  the  wife   becomes  entitled   to  separate  })ro})erry  not 

the  w lie.         under  any  gift  ex})ressly  conferring  it   upon   her  for  her 

separate  use,  but  under  the  general  provisions  of  the  Married 

Women's  Property  Act,  1882.     This  is  not  so,  however, 

owing  to  the  effect  of  s.   lU  of  that  Act,  by  which  it  is 

enacted  that  *' Nothing  in  this  Act  contained  shall  interfere 

WMth  or  ajf'ed  any  settlement  or  agreement  for  a  settlement 

made  or  to  be  made,  whether  before   or   after  marriage, 
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respecting  the  pro})t'rrv  ot"  anv  married  woman.""  But  tor  Art.  67. 
the  Act,  the  right?  which  a  hushaml  formerly  took  in  his  j..^^..^  ,., 
wife's  property  wouKl  have  l)een  l)0und  by  his  covenant  : 
and  it  was  held  in  llawock  v.  Ilanrork  (18<Sy).  38  I'h.  D. 
78.  that  the  effect  of  tlie  section  above  (juoted  was  to 
preserve  to  persons  claiming  inuler  marriage  settlements 
jirecisely  tlie  same  rights  under  such  covenants  as  they 
would  have  had  if  the  Act  had  never  been  passed.  In 
short,  the  effect  of  s.  lit  seems  to  be  to  take  away  the 
character  of  separate  property  from  all  jiroperty  which 
would,  but  for  the  Act,  have  been  l)ound  Vty  a  husband's 
covenant  to  settle  it. 

In  the  case  now  under  consideration,  North.  J.,  after 
deciding  that  the  wife  was  not  bound  by  th<'  covenant, 
said:  "If  the  fund  in  question  is  bountl  at  ail,  it  is 
bound  by  the  covenant  of  the  husband.  How  does  the 
Act  affect  that  ?  Sections  .">  and  10,  taken  together, 
prevent  the  wife  from  saying  that  the  separate  use  which 
is  given  to  her  by  s.  ">  standing  alone,  excludes  tlu-  opera- 
tion of  the  covenant  in  the  settlement.  The  fund  having, 
as  it  is  admittcil,  arisen  solely  from  jjcrsonal  estate  of  the 
testatri.K,  is  Ixjund  bv  the  ri)\('iiant.  and  iiin-r  be  trans- 
ferred to  the  trustees  of  the  scttlcuK  nt.  One  [toint 
.-tronglv  urged  on  l)eiialf  of  the  petitioner  wa^  this  —that 
the  will  of  the  testatrix  wa<  maile  afti-r  the  Act  i-ame  into 
operation,  and  that  it  does  not  contain  any  direetitm  that 
the  int<'rests  given  by  it  to  females  shall  be  f.ir  their 
separate  use,  b<*cause  the  testatrix  knew  ami  relie.j  upon 
the  law  as  establisheil  by  s.  .'».  I'ut  the  answer  t<i  this 
argument  is  obvious.  The  fimd  doe-  ii(»t  belong  to  the 
wife  for  her  s(;parate  u-e  unle>>  the  Act  makes  it  lni- 
-epurate  property.  It  -.  •">  stood  alone,  that  wouM  be  the 
effect  of  the  Act  ;  but  by  the  combined  operation  (tf  »>.  ."i 
and  11',  it  i<  not  so.  The  ie»t;»tor">  kmtwledge  mii-t  be 
taken  to  extend    to   the  wlmle  .\et,  ami    not    to    ha\e    been 

limited   \i)  one    -eeti(Hl    (inl  v. 


:\c^ 
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Art.  67. 

I'ara.  (2). 


Sucli 

covenants 
exclmle  the 
operation  of 
the  Married 
Women's 
Property 
Act,  even 
although 
entered  into 
since  1882. 


This  ilcc'ision  of  X(')KTll,  .1.,  was  sul)S(>(|U(Mitlv  artinncil 
by  the  Court  of  Appeal,  Cotton,  L.-I.,  saying-:  '"Un- 
doubtedly tliere  was  a  scttlemiMit  Ikm'o,  and  it  was  re- 
sjiec'tino;  the  })r()perty  of  ihis  hidv,  and  if  we  K)ok  at  the 
natural  meaning;  of  the  words  of  the  section,  we  cannot 
hel[t  sayino-  that  it  excepts  from  the  Act  everything  which 
would  interfere  with  the  settlement,  and  would  prevent  the 
covenants  contained  in  it  from  havin;^  operation.  The 
oth  section  does  interfere  with  the  settlement."  See  also 
Ji'c  Wlutaker,  Christian  v.  \\'/ut<(f.rr  (18.S7),  ;U  Ch.  D» 
227. 

The  above  cited  case  (^flaticor/:  v.  I ItuicocL-)  was  sub- 
sequentlv  extended  by  Chittv,  d.,  in  >Steren,'i  v.  Trecor- 
(rai-rirl;  [1.S93]  2  Ch.  :i07.  There  an  infant,  being 
entitled  to  a  sum  of  i'l.t )()(),  joined  with  her  husband  in 
April,  1(S9(),  iu  executing  a  marriage  settlement  by  which 
he  and  she  purported  to  assign  it  to  trustees  upon  the 
usual  trusts.  In  October,  181)1,  she  attained  twenty-one, 
and  forthwith  disaffirmed  the  settlenu'ut,  and  claimed  the 
£!,()( )()  absolutely.  It  was  argued  that,  as  the  marriage 
took  place,  and  the  settlement  was  executed  after  the 
Act  (and  not,  as  in  Hancock  v.  Ihoicock,  before  it  came 
into  operation),  s.  ID  did  not  apply.  Chitty,  J.,  how- 
ever, held  that  the  reasoning  in  Jlancork  v.  Hancock  was 
(•([ually  applicable,  whether  the  marriage  took  place 
before  or  after  the  Married  Women's  Property  Act,  1882, 
and  consequently  that  the  £1,000  was  bound.  See  also 
linrkland  V.  Bu'rLhuul  [11)00]   2  Oil.  .o34. 


PAU.\GnAI'H    (.'')). 

The  statement  in  j)aragraph  (3)  is  not  a  rule  of  iiiteri)re- 
tation,  but  of  law,  and  it  is  only  mentioned  for  the  sake  of 
convenience.  Assuming  that  a  woman,  who  is  an  infant, 
purports  to  covenant  to  settle  her  after-acquired  property, 
and  subsequently  becomes  entitled  to  property  for  her  sepa- 
rate use  (but  not  tinder  the  Married  Women's  Property 
Act,  1882),  is  she  l)Ound  ?     The  answer  is,  yes,  unless  she 
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has,  after  attaininor  her  niajorirv,  and   heeoiuiii;^"  aware   of     Art.  67. 
her  ricrht  to  ropiuliato,  promptly  ilisaffirmed  her  liaKility.     panTT-S) 
See     Viil/t:    v.    0'IIa;/an,    [IDOO]    2    Ch.    i>l  ;    Wilder  v. 
Pf'ffott    (1882),    22    Ch.    D.    20a  :     irveenhlll    v.    X)/7// 
British,  etc.   Co.,    [18i»3]    i)  Ch.  474  :    and   i^f    JIodMin, 
Williams  V.  AX'//'^  [189-4]  2  C"h.  421. 


Art,  68. — Property  which  is  prim^'i  facie  excluded 
from  a  covenant  to  Settle  other  or  after-acquired 
Property. 

Prima  facie,  covenants  to  settle  other  or  after- 
acquired  property  (not  definitely  described)  do  not 
comprise  : 

(1)  Income,  or  (semble)  capitalizations  of  income. 

(2)  Corpus   which    a   married  woman  is  restrained 

from  anticipatint^,  unless  she  is  simply  re- 
strained until  it  falls  into  possession. 

(3)  Property  over  which  the  covenantor  has   merely 

a  general  power  of  appointment,  with  a  gift 
over  in  default  of  appointment,  or  which  she  has 
a  statutory  power  of  making  lu-r  own,  unless 
she  exercises  such  powers  in  iier  ow  n  favour. 

(4)  Gifts  made  to  her  hy  her  husband. 

l'AKA«il!Al'll    (  1  ). 

A  .«»ett lenient  was  inadi*  hv  a  hii»l»and  (»f  .ill  hi-  p.-r-onal  <'i<liiwuy 

.  •■•ivi'imiit 

esitate  to  whi<'li    In-  wa-   iIhmi   or   nn;^lit    ihfirali.-r    "'••••unit' i.iii.lx '-..i/.-m 
entitN'<l.  in  trn>t  for  hini-<-ir  lor  lil'r  with  rcn»aind<'r-  ovt-r  :  ',"'|^j'„','"J,'n. 
—  ////</.  not  to  comprix'  hi>  intcrr-t  in  a  luml  hripicitht'il 
to  hitn  lor  life  {St.  Aiihi/n  v.  Jhitnj'/ini/  (laritl).  22   I5.m\. 

W.  -   II 
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Art.  68.  175,  and  see  also  Toicnslwnd  v.  //(irroich//  (IJ558), 
ParaTTn  '^^  L.J.  Ch.  .553,  :ind  Lewis  v.  ^fad(lo(^k•s  (1810),  17  Yes. 
48).  The  same  principle  applies  to  an  annuity  bequeathed 
to  a  wife  {He  Doicdiiu/,  Gregorjj  v.  DowduKj,  [1004] 
1  I'h.  441).  But  of  course  life  interest  may  be  caught 
by  such  covenants  where  it  is  plainly  intended  that  they 
shall  be  {Scholjield  v.  Spooner  (1884),  '1\:>  Ch.  D.  04  ; 
explained  in  Re  Dowding^  Gregory  v.  Doicding,  svpra). 

Questionable  Whether,  liowever,  a  wife  who  has  covenanted  to  settle 
wvena^nts"^  after-acquired  property,  is  liable  to  settle  property  which 
bind  property  <;he  has  purchased  out  of  the  savings  of  income,  is  not 
out  of  the  settled.  In  Re  Bendij,  Wallis  \.  Beady,  [1895]  1  Ch. 
savings  of  i()()^  Kekewich,  J.,  held  that  she  was.  On  the  other 
hand,  KoMER,  J.,  dissented  from  that  view  in  the  subse- 
quent case  of  Finlay  v.  Darling,  [1897]  1  (-h.  719, 
saying  :  "  If  income  which  the  lady  receives  from  the 
settled  funds  and  property,  is  not  bound  by  the  covenant 
(and  it  is  clear  the  income  is  not),  it  appears  to  me,  on 
principle,  not  right  to  hold  that,  merely  because  the  lady 
does  not  choose  at  once  to  spend  that  income,  but  accumu- 
lates it  either  in  her  ])urse  or  at  her  l)ankers,  she  renders 
that  liable  to  be  bound  by  the  covenant  which  was  not 
bound  before.  If  one  half-yearly  income  she  received  was 
not  bound,  I  fail  to  see  why,  after  several  years'  receipts 
of  half-yearly  income,  when  the  money  she  had  not  spent 
of  that  income  remained  in  her  hands  and  exceeded  £200, 
I  should  hold  that  that  accumulated  income  passed  from 
her  and  went  to  the  trustees  of  the  settlement.  In  my 
opinion  that  is  not  the  meaning  or  intent  of  the  covenant 
here  ;  and,  on  princij)le,  1  think  that  the  covenant  ought 
not  to  be  extended  to  that.  If  the  accumulations  in  licr 
hands  or  at  her  bankers  are  not  held  to  be  bound  Ijy  the 
covenant,  I  fail  to  see  on  principle  why  I  should  hold  the 
money  bound  when  it  becomes  invested  by  her  in  some 
investment,  such  as  consols  or  the  like."  This  was 
followed  by  Buckley,  J.,'  in  Re  CbiUerJmrk,  Jilo.vam  v. 
Clutterhuck  (1904),  73  L.  J.  Ch.  698  ;  and  it  is  humbly 


Chat.  11. — Covkkant^  to  Skttle  Propekty.  ;''71 

conceived  that  the  reasoning  is  eorrcet,  uuil  that  a  wonian      Art.  68. 
who  covenants  to  settle   atter-ac(iuired   pro]ierty  contein-     p.^^..^  j,j 
phites  merely  the  settlement  of  property  which  may  come 
to  her  by  ^iit't  or  bequest,  and  not  property  which  she  may 
acquire  out  of  the  savings  of  her  income. 

This  view  is  strengthenetl  by  the  case  of  (litin-hUl  v. 
Diiinif  (1875),  '10  Eq.  olU.  There,  a  naval  otiicer  had 
covenanted  to  settle  any  property  which  he  might  there- 
after acquire.  Some  years  afterwards,  he  conniuitcd  his 
half-pav  for  a  capital  sum  which  was  then  claimed 
1)V  the  trustees.  It  was,  however,  held  that  it  was  not 
liable. 

PAKAGHArH   (2). 

Projtertv  coming  to  a   ladv  with  restraint   on  antieipa-  IVdirtiv 

'  .  .  Ill  ii      tliviMi  t<i  wife 

tion  or  alienation,  is  not  bound   hy  a  covenant   to   settle  ^viiliout 

unless  she  is  merelv  restrained  while  her  interest  remains  pow^T  of 

alienation  is 
reversionary  (^Re  Baakex,  liei/nolds  v.  Klhs,  [1902]  2  (  ii.  not  suhjett 

333;  Re   Clarke's    Truds  (1882),  21    ( 'h.    D.   74.S  :    A'<' ;.;;;^|;;;^^^^ 

Parkin,    JJill    v.    Sclncarz,    [18112]    3    Ch.    .>1U).     Such 

covenants  only  refer  to  property  which  a  wife  can  assign, 

and  a   restraint   on    antieipation   elfectually  prevent >   her 

doing   so  during  coverture   (/iV    Curre//,  (jihson   v.    II  ity 

(1881)),  32  Ch.  D.  301  :  AV  JUumUU.  [lUOl]  2  Ch.  221). 

It   is  conceived,  that  although   ihe   restraint   can   imw   be 

removed   by  a  judge,  under   s.  (12   of  the   Conveyancing 

and    Law    of    I'roperty   Act,    1881.  a    lady    is    under   no 

obligation    to   seek   that    removal   at    the    nque'^t    (»f   tlu^ 

trustees    (see    illustration    to    paragraph    (3j,   infra),  nor 

will  the  court  remove  the   re>iraint  in  such  a  case  unless 

it  is  ch'urly  for  her  benefit  (Re  BlundtU,  suj>ra). 

PAUA<iltAriI    (i)). 

In    7'i>n'ng/t,ii(l  v.  Ilnrron-hi/  (  l^<.')^),  27    L.  d.    (  "li.   .')r(3.  ('..v.ii.intH  to 
,..,,..,.  "  1  •       I  "fltlc  uftor- 

the  wite  had  joined  in  a  covenant  t<t  srttl.-  a!i<r-aeqinre»l  n,,|,„,,.,| 

property.     She  sub>e<iuently  became  the  don.e  of  ;i  g(  neial  pi"'|""> 

2  H  i 
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Art.  68.      power   of  apjiointiin'iit   over    sonic    jn-ojicrt y  ;    liiit    it    was 

raraT.S)      ''*'^'^  ^^^^^'  ^^^^  covenant  did  not   aji|ily  to   it   so  as  to  ol)li<2;o 

do  not  oblige  ^^^^'    to  exercise   the   power   in    favour   of    lierself  or   the 

aduneeof"    trustees   of   the    settlement.     Kinderslkv.    V.-C.    said: 

a  gl'lRTuI 

power  of  "It  was  very  important  to  uphold  the  l)road  distinction 
Wppoillt"'^  between  property  and  i)ower,  and  he  (the  Vice-Chancellor) 
tlu'  property  had  always  endeavoured  to  do  so.  It  was  true  that  power 
to  lu'rself.  •    1  ,        '     I     •  ;  1.1  •  1-  -i     •!•  1 

mioht  result  m  jiroj)erty,  and  tlie  exercise  ot  it.  it  ocneral, 

mioht  affect  property  in  an  iiulirect  manner  ;  hut  so  lon^ 
as  it  was  unexercised  it  was  distinct  from  property.  In 
one  sense  it  was  interest  in  property,  because  if  there  was 
a  power  it  could  not  be  said  that  there  was  not  some 
interest.  Technically,  however,  in  the  eye  of  a  court  of 
law  or  equity,  a  power  was  not  an  interest,  and  an  interest 
was  not  a  power.  This  covenant  was  clearly  not  intended 
to  apply  to  a  mere  power."  See  also  Ercart  v.  Eivart  (1^53), 
11  Ha."'27G,  and  Boicev  v.  Smith  (1«71),  l\)  W.  11.  399. 

lUit  where  ])roi)erty  was  oivcii  for  such  pui-poses  as  A. 
should  appoint,  and  ///  </r/'(iu/f  of  (ij<j>(>//ihit(jil  to  her 
ahsoluteli/,  it  was  held  that  she  could  not  defeat  a  covenant 
to  settle  after  acquired  ])roperty  exceedino-  £200,  coniing 
to  her  at  any  one  time,  and  having  one  source,  by  appoint- 
ing it  to  herself  by  a  succession  of  appointments  of  £199 
each.  The  decision  is  based  on  the  gift  in  default  of 
appointment  being  to  the  lady  herself,  so  that  any  appoint- 
ment would  have  been  a  taking  away  of  })roperty  which 
she  had  already  bound  herself  to  settle  (Re  O^Connell, 
Mau'le  v.  Jagoe,  [1903]  2  Ch.  574,  following  Steward  v. 
Poppleton  (1877),  W  .N.  29,  and  distinguished  Townshend  v. 
Harvoxchij,  supra,  and  see  also  Bower  v.  Smith  (1<S71), 
19  W.  R.  399,  as  ex[)lained  in  Steward  v.  Poppleton  and 
7.\'  Lord  Gerard,  Oliphant  v.  Gerard  (1888),  58  L.  T.  800, 
observed  on  In  re  OH^onnell,  Mawle  v.  Jagoe,  supra). 

Xot  bound  to      So.  in   Ililhers  v.  Parkinson  (1883),  25  Ch.  D.  200,  it 

property.         "^^'^'^   \w\i\   that   the  covenant  did  not  oblige  a   wife,  upon 

w^hom  an  estate  tail  had  devolved,  to  exercise  her  statutory 

power  of  disentailing  the  jtroperty  and  conveying  it  to  the 
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trustees  in  tee  simple.  (Approved  and  lollowed  by  the  Art.  68. 
Court  ot"  Ap[)eal  in  J\\'  lJunsant/\'  Settlement,  Nott  v.  p^^^.^^  ,.^. 
Jjunsan'i.  [lilOt)]    1  Ch.  578). 

Paragkaph  (4). 

In  Colts  V.  Coles.  [UHU]  1  Ch.  711.  rhen-  was  an 
assignment  of  all  the  wile's  property,  present  and  future  :  — 
Held,  by  Joyce.  •!..  that  assuinin»i;  that  it  was  effective  as 
to  after  acquinnl  pro])ertv.  it  did  not  extend  to  presents 
made  by  the  husbanil  to  the  wife.  The  leanu'd  judge 
i-aid,  •'  I  decide  this  case  upon  the  grounds  stated  by 
Malins,  V.-C,  in  his  judgment  in  D'ifk'ntson  v.  I Hlhryn, 
(j^'o^^),  8  Eq.  551,  where  he  says,  'on  the  broad  grounds 
of  intention,  I  am  of  opinion  that  the  words  of  that  covenant 
never  could  have  been  intended  to  ap})ly  to  property  which 
the  wife  should  acquire  from  her  husband.'  What  1  mean 
is  this :  that  in  my  own  mind,  rightly  or  wrongly,  I  have 
no  doubt  that  if  I  were  to  make  this  assignment  extend  to 
this  sum  of  money,  I  should  be  doing  what  the  parties 
n<*v<T  intended  or  for  a  moment  thought  of.  1  therefore 
hold  that  this  sum  of  money  is  not  bound  by  the  settle- 
ment.'" This  case  was  followed  in  Klmjan  v.  Matter, 
[1905]  1  Ir.  K.  -J 7 2. 

Again,  an  indemnity  given  by  a  Scottish  husband  to  his 
wife  against  an  act  {e.'j.,  change  of  domicile)  which  would 
<leprive  lier  of  her  jus  rilirtu  under  the  law  ol"  Scotland, 
does  not  bring  the  Juk  iwlntu  within  a  covenant  to  settle 
atter  accjuired  propertv  ( /w-  Shnpson,  Sfm/'soit  v.  Snii/>sini, 
[llM)4j    1  <'h.   1). 


Art.  (j*i.  H'hat  is  cui/ijjriscd  in  a  General  Cuvinant 
to  settle  Property  to  which  the  wife  is  presently 
entitled. 

Where  the  covenant  is  to  Hcttlc  property  t<>  wbicb 
the  wife  "  is  now  entitled,"  or  words  to  that  effect,  all 
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Art.  69.     property  to  which  she  then  has  any  title,  whether  it  be 
in  possession,  reversion,  or  contingency,  is  bound. 

Covenants  t..  In  /,',- .A/r/.^o//'.'^  Will  (l.STD),  l."'.  Cli.  I ).  1S'.>.  tlic  ruvt'imiit 

pioixTtv  '^  ^^''^  '"  *^^^"^  '^  '^^  ^^'*'  time  of  tlio  solciniiiziition  of  the  intended 

lompnsi-  niarrium'  the  wife  shall    be  ;  or  if  at  anv  time  thereafter, 

whiili  tlif  and  dnrnig  the  joint  lives  or  the  liusband  and   wite  she  or 

\v\h-  l>;v^  a  1,^.,.  Imshand  in  her  ri<>ht  shall  become  beneficially  entitled 

title,  whetlier  ^^ 

1  possession,  to  anv  real  or  jiersonal  property  estate  or  effects  for  any 
inm.!,'r.'v  estate  or  interest  whatsoever,  then  and  in  every  such 
case  "  it  should  be  settled  : — //</(/,  that  a  reversionary 
interest  in  personalty  which  was  vested  in  the  wife  at  the 
date  of  the  marriage,  but  was  liable  to  be  divested  by  the 
exercise  oi"  a  ])ower  of  appointment,  was  included  in 
the  covenant,  although  it  did  not  fall  into  possession  until 
after  the  husbands  death.  See  also  i^^^  Mackenzie  f:  Settle- 
ment (1867),  2  Ch.  App.  345  ;  Agar  v.  Georrje  (1876), 
2  Oh.  D.  706  ;  Cornmell  v.  Kehh  (1876),  3  V\\.  D.  7(;7  ;  and 
Siceetapple  v.  Jlorlock  (1879),  H  C!h.  D.  745. 


ii'version,  or 
cont 


Art.  70. —  What  is  comprised  in  a  CovencDit  to  settle 
after-acquired  Property  of  the  Wife,  or  of  the 
Husband  in  her  right. 

(1)  A  covenant  to  settle  after-acquired  property  of 
the  wife  is  limited,  prima  facie,  to  property  acquired 
during  effective  coverture. 

(2)  A  covenant  to  settle  property  to  which  "  the  wife 
or  the  husband  in  her  right  shall  become  entitled," 
prima  facie  binds,  not  only  future  property  of  the  wife, 
but  also  property  to  which  she  is  entitled  at  the  date  of 
the  marriage  {sed  qucere,  when  the  marriage  took  place 
since  1882). 
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(3)  A  covenant  to  settle  property  to  which  the  wife     Art.  70. 
shall  become  entitled  binds — 

(a)  property  to  which  she  is  then  entitled  in  rever- 

sion, remainder,  or  contingency ;  provided 
that  it  falls  into  possession  during  the  period 
covered  by  the  covenant ;  and 

(b)  property  to  which  she  has  no  title  at  the  date  of 

the  marriage,  but  in  which  she  acquires  a 
reversionary  or  contingent  interest  during  the 
period  covered  bj''  the  covenant,  even  although 
it  may  not  fall  into  possession  during  that 
period. 

Paragraph  (1). 

"The  primary  object  of  a  covenant  to  settle  the  future  Prhmi j'ncif 
property  ot  a  wite  is  to  prevent  its  tailing  under  the  sole  tosettleaftcr- 
control  of  the  liushancl.  and  it  therefore,  ni-iina  facit\  is  to  aeijuiiLHi 

,  ,  1        •  I     1  1  '  1       property  is 

be  supposed  not  to   Ik-   intended   to  apply  to  jirojierty  the  (,,  i,,.  ii,„jti.(i 
wife's    title    to   which    does   not    accrue    until    after    the  ^"  P"'I»^"''i.v 

aciniirtMi 

husband's  death.  We  have  consulted  the  Lord  ("hanci'llor  thuing 
[Selborne]  on  the  case,  and  he  agrees  with  us  in  the  ji^vorturo 
opinion  that,  in  th<^  absence  of  any  (JXjiression  showing 
tliat  u  covenant  of  this  nature  was  intended  to  have  a  more 
extended  operation,  it  is  to  be  constru<'d  as  if  tin-  usual 
words  'during  the  said  intendeci  coverture'  IkuI  l.fcu 
inserted.  It  appears  to  his  lonlshiji,  as  well  as  to  us.  that 
the  rule  laid  dcjwn  in  /f/rlinnoii  v.  /f/lhiyn  (18(J'J),  i*'  K(|. 
r>4(i,  and  Ctrtrr  v.  ('<irl,r  (lS(;'.t).  //,;,/..  .'»:)!,  i^  fo  l.r 
followed,  and  not  the  rule  which  was  acted  upon  in 
Stevens  V.  I '///  S'linrst  {\H'u\),  17  Beav.  .'5(>.')"  (/'«'/• 
Ja.mks,  L..I..  /.'.  /.;/,ra/7/.v  (I.S7;;).  '.'  Ch.  App..  at  |..  Kxt, 
and  .see  al-o  !{>■  ^  uiiij>/:-ir.-<  l',>liii,s  (|.h77).  •'.  <  "h.  I  >.  tlJStl ; 

Jif     Coff/ilai,,    linni„l,t„n     V.    llnni.ihhMi.   (iM'.tJ]    W    Cji.   7t;). 
Tlii-  rule  h.i-    lati'lv  liccn  carrii-.|    to  its  lo^ic-d  conilu-.ion, 


wife's  death. 
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Art   70.      the  0(,)urt    holding;   that  it  aiiplicd  where    the  i-overtuiH'  has 
PanTTl)      'jt't'ii    ilcterniincd  oithor  l)y  divorce  or  judioial  separation 

{Jkii-enport   v.  MarxhalL  [lit02]  1    Ch.  &1  ;   Be    >'Shnj>son, 

Simpson  v.  Simpson  (UtO-A).  1  ( 'h.  1). 

*  )ii  -iinihir  grounds  it  has  heeii  recently  hehl  that  llie 
jus  relirtd'  of  a  Scottish  \vit'e  is  not  bound  by  such  a 
covenant,  even  where  coupled  with  a  covenant  by  the 
husband  in  damages  it"  she  shouhi  be  (Hsa}){)ointed  of  it 
{Re  Simpson,  Simpson  v.  Siinj'son,  si(j>ra). 

But  where  The   rule,  as   stated   in    Re   Edwards,  supra,  was  appa- 

survh-e'!Tt'  ^<^"^ly  expressed  somewhat  too  broadly  by  the  late   Lord 

hinds  him  Justice  James;  for  a  general  covenant  to  settle  a  wife's 

property  future  property  will  not  be  restricted  to  ])roperty  falling  in 

acquired          during  the  coverture  if  the   Imshand   survives,  though   it 
jure  inariti  •         i       i  i  •  •  •  x       f    ; 

after  the         will  be  SO  restricted  when  the  wiie  survives.     In  risher  v. 

Shirleij  (1889),  43  Ch.  D.  290,  the  wife  was  entitled  to  a 
vested  reversionary  interest  in  personal  estate,  which  fell 
into  possession  after  her  death,  and  was  claimed  Ijy  her 
husband  pire  mariti.  Stirling,  J.,  however,  held  that  it 
was  bound  by  the  husband's  covenant  to  settle  the  wife's 
after-acqnired  property.  The  learned  judge,  commenting 
upon  Lord  Justice  James'  judgment  in  Re  Julwards, 
sxipra,  said  :  "  No  doubt  the  concluding  words  of  the  lord 
justice  in  that  judgment  at  first  sight  su})})ort  the  contention 
on  behalf  of  the  husband.  But  when  the  literal  construc- 
tion of  a  covenant  is  departed  from,  one  ought  to  look  at 
the  reason  for  so  doing,  and  the  reason  assigned  is,  that 
the  object  of  the  covenant  is  to  ])rotect  the  property,  the 
subject  of  the  covenant,  from  the  husband's  marital  right, 
and  preserve  it  for  the  benefit  of  the  wife  and  children. 
There  is  no  need  to  protect  property  against  the  husband's 
marital  right  where  the  wife  does  not  become  entitled 
until  after  the  husband's  death:  but  there  is  need  of  such 
])rotection  where  the  husband  is  the  survivor  and  the 
projierty  falls  in  after  the  wife's  death.  If  effect  were 
given  to  the  husband's  claim,  his  marital  right  would   be 
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enforced  in-read  of  the  wife's  property  bein;^-  pi-oTeetcd  Art.  70. 
against  it.  and  the  very  object  of  the  covenant  woidil  lie  I'm-^^  (n. 
defeated.  The  words  of  the  covenant  in  the  jn-esent  case 
are  quite  general,  and  the  reason  assigned  for  limiting 
them  does  not  appear  to  apjily,  and  in  my  opinion,  they 
cannot,  in  the  present  case,  be  limited  as  siiggestetl.'  It 
is  difficult  to  reconcile  this  case  with  Pearce  v.  (rra/tani 
(1803),  32  L.  J.  Ch.  o')i».  where  the  wife's  father  gave 
her  a  legacy,  which  (:i<  >li('  dicil  in  the  father's  lifetime) 
l)ecame  payable  to  the  husband  as  her  administrator  by 
virtue  of  the  Wills  Act,  and  was  held  not  to  be  bound  by 
the  covenant.  This  case  does  not  seem  to  have  been  ritcd 
in  Fisher  v.  Shirlei/,  sujira. 

AVhether  the  distinction  made  by  Stirling,  d..  would  V""'. 
apply  where  the  pro})erty  is  separate  estate  ot  the  wile,  imshand's 
otherwise  than  under  the  Municd  Wouhmi'^  Property  Act,  L'jvi-naiii 

.  ,         would  nm<l 

is  not  clear.       (_)n  the  one  hand,  if  she  died   intestate  her  si-purato  jiro- 
husbaud  would   take  it,  and  it  would  therefore-  fall  within  ;;7,v\.;l-'ng 
the  mischief  aimecl  at  by  Stirling,  J.     On  the  oili.  r  band,  in  liim  as  her 
if  she  made  a  will   l)equ<'athing  a  vested   remainder,  the  j,..^,„.' 
mi;><:hief  in  question  wouM  seem  not  to  arise.      Possibly 
the  difficulty  might   be  solved  it   tin-   rule  wen-  still    more 
elaborated,  and  sucii  covenants  were  held  binding  on  the 
(vife  with  regard  to  projierty  falling  into  possession  thiring 
the  coverture   only,  and    (»n    the   hu-band    as   t<i    |ir(ijierty 
coming  to  him  jure  nmriti.  whether  thu'ing  the  cove'rtun' 
or  afterwanls.      But  this  is  a  (juestion  for  future  decision. 

pAHAi.KAI'il  (  2). 

The  cases  in  relation  t<i  what  word-  do.  and  what  dti  n<tl  CuvimuuiIs 

1  •       I       1  . 1       "  I'iili  iipimr- 

inthcate  un   intention  to  settle  pn»|.i'rty  aeqnire.l  alter  the  ^.,,j,^,  ,.,„„. 

marriage,  are   verv   coiiHietin'f,   and    iirobablv    each   case  l""*<' '»»»/"''• 

must     be     jn<lged     on     the     actual     words     used.         I>ill      m  |,n,|Mily  cmly 

w'iiiMm.H  "v.  .iA-/-'vo- (l^;^h,  i<>  .\|.p.  <'as.  1,  it  was  I >'di I  ;;';;>'.;;;;';;;, 

that  in  the  absence  of  any  ex|ilanatory  re<-itals,  a  eovenant  in.H.nt  pro 

1     •    "l  I  '  I'       '  ,  I  I  I  I      ■  I  |»'ll\     IIH    \\<-ll. 

to  -ettle  property  to  which  •'the  wife  or  tlu   lunihaml  m  Ik  r 


;?7N 
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Art.  70. 
Para.  (2). 


On  the 
assumption 
that  tlie 
covenant 
onh-  relates 
to  future 
property, 
question 
arises  what 
future  pro- 
perty is 
bound. 

Argument 
proving  that 
tliere  must 
be  a  new 
ownership, 
or  a  change 
in  the  old 


ri(//if  s/i((ll  l)ecome  entitled  iluriii^  the  coverture"  com- 
prised property  to  which  .vAc  was  entitled  at  the  moment 
of  the  marriage,  inasmuch  as  hy  the  tact  of"  the  nKirriao(^ 
the  husband  became  entitled  /?/r<^  marki. 

W'licther  the  jMairicd  Women's  Property  Act,  1882,  has 
altered  this,  would  seem  to  be  a  nice  question,  having  regard 
to  the  decision  in  Hancock-  v.  Hancock  (1888),  38  ( 'h.  D. 
78,  p.  vU)7,  supra.  It  is,  however,  conceived  that  it  has  ; 
as  it  would  be  a  /u'f/f/o  /irhir/p/l  to  assume  tliat  s.  lit  of 
the  Act  a})plied  when  the  very  oi)ject  of  the  eiupiiry  is 
whether  a  settlement  of  tlu^  property  in  question  was  in 
existence. 

However  this  may  be,  it  seems  clear,  that  where  the 
covenant  is  merely  to  settle  property  to  which  the  ivi/e 
shall  become  entitled,  then  the  covenant  will  not  embrace 
present  property  of  the  wife's.  And  the  rather  thin  and 
scholastic  construction  adopted  in  Williams  v.  Mercicr, 
siij'va,  will  readily  yield  to  anything  in  the  context,  show- 
ing that  property  to  which  the  wit'e  was  f/ir/i  entitled  was 
not  intended  to  be  included  ;  c.^/.,  a  recital.  See  J^c 
Garnett,  liohinson  v.  Ganil>/  (1886),  :VP>  C'h.  D.  ;500,  and 
see  also  Re  Vianfs  Settlement  Ttnists  (1874),  18  E(j.  \'M'). 

Paragkaph  (o). 

Assuming  tliat  the  covenant  is  restricted  to  future 
property  of  the  wife,  the  (juestion  then  arises,  what  con- 
stitutes future  property.  I'aragraph  (3)  is  believed  to 
enunciate  correctly  the  principles  which  regulate  that 
question. 

That  this  is  so,  is,  it  is  submitted,  apparent  from  the 
following  considerations  :  A  covenant  to  settle  future- 
ac(|uired  property  (without  more)  is  suf^cieutly  wide  to 
embrace  (1)  that  which  may  be  hereafter  acquired  in 
possession,  although  it  has  already  been  acquired  in  title, 
and  (2)  that  which  may  be  acquired  in  title  only,  although 
possession   may  never  be  obtained  during  the  coverture  ; 
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but  it  cannor    possibly  (Mubrafc  that   to  which  a  tit  If  has      Art.  70. 

already  been  aciiuired.  which   tirU'  is  not  t'ollowt'd  (hn-ino-     ,,        7.,, 

the  coverture  by  the  actual  ri^ht  to  possession.     In  short.  Q^^^.^  ^^^  \,^.■^^^g 

such  a  covenant  is  aimed  at  some  future  chanije  of  owner-  property 

snip,  wlucli  may  bo  either  a  chan^^e  ot  title  or  a  change  ot  covenant  to 

the  actual  right  to  eniov  :  and  where  neither  one  or  other  ^^"''^' *""^"'"*' 
^   .  .'   .  j)n)j)eity. 

occurs,  there  is  nothing  on  which  the  words  of  the 
covenant  can  act. 

Thus,    where   a    vesteil   remaiiidfr   to  which   the   wit'f  i^  A  remainder 
entitled  at  the  date  of  the  settlement  does  not  fall  in  during  ,',|^!iJ,^jJ  ?J  ,*ot 
the  coverture  or  the  life  of  the  husband  (if  he  be  survivor),  1'ouikI  unless 
it   will   not  be   bound   by  the  covenant  to  settle    future-  ^uvuv^  the 
acquired  property  ;  for  the  wife,  e.r  Ji)/pothe.<is.  has  ac(piired  lui^^ljiUKl's 
no  new  right  in  it  since  the  settlement.     See  7iV  ./oucs's 
Will  (ISTC).  2  C:h.  D.  302  ;  Be  Pcdders  Settlenwnf  Tnt.st.s- 
(l^Td).  lOEq.  5^5  ;  Re  Clhitons  Trust  (ISTl^.  l!'.  E-i.  in*.'). 
See  also  Bt'  MirhelCs  Trusts  (1«S7^),  i>  ( "h.  D.  .'),  where  the 
wife's  interest  was  contingent  at  the  date  of  the  sc^ttlement. 
became  vested  during  the  coverture,  but  did  imt  fall  into 
[tossession  until  after  the  coverture  determined,  ami  it  was 
held  to  fall  within  the  covenant. 

But  when  such  a  vested  remainder  doo  fall  in  during  the  Aiii>r  if  it 
coverture  (or  where  the  period  for  whieh  the  covenant  is  to  ' 

be  operative  is  not  named,  if  it  falls  in  during  the  life  of  the 
husband  {Flslwr  v.  ."^Iiirlei/  {\.m\)),  43  ( "h.  I  >.  2!M»)  ).  then 
it  is  bound  :  for  the  wife  lias  ac(iuired  a  new  right  since 
the  .settlement,  viz.,  the  right  to  the  present  enjoyment  of 
the  property  (/y/y/ A*' V.  (Imunllr  (1.S42),  13  Sim.  1 '.»()  ; 
Sj>rin<i  V.  I'ridf  (1^»J1).  I  I  »e  (;..l.,t  S.  'M't  ;  lit  Clinton's 
Trust  (1872),  13  Eip  21l'»).  The  same  rule  applio  with 
increased  force  to  an  interest  contingent  at  the  date  of  the 
marriage  which  falls  into  |i(»-^-e>«-ion  iluring  the  <  tiveiture 
{Archer   V.  AV%    (l»tJ()),     1     I  >r.  ^    Sm.  /.(Ml;     /.'/..,./>    n. 

h'rii/,  (iMr.i),  i/.i,i.,  4r,2). 


,1  /o/7/(»/-/ will  the  property   be  b(»imd  where  t  hi- wile  had  A  K-inaintliT 

w  liuli  IN  nut 
«l<'llll> 


no  title  wliat<'ver   to  it   at  the  date  ol  the  marriage,  if  she  ^/^"^ 
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Art.  70.  aftjuircs   a    title,   although    it    lie    only    in    rcinaiiKK'r    or 

Para.  (3).  I'evi'i'J^iou,  during  the   period  wliicli   the  covenant   covers. 

at  date  of  i-^ov   it   is   clearly  an  entirely  new   proprietary  ri<iht.  and 

inanmge  is  ^^^j  ^.^^  j^^   ^j^^^  j.^^^  casc)  merely  the  chaiii-e  ol'  a   ri;'lit  in 

bituiid,  even  ...  . 

although  it  reversion  to  a  ri;j;ht  in  ])ossession  {//hi/Iks  \.  )'tiiiii<i  (1<S()3), 

in  (hirin' the  "^^    ^^'    '^  •    ^^^-    ^^^  '■>     D'u'kinson    \.  DiUwi/n  (lydl*),    '">    1*^<J- 

husbaiurs  54G  ;    Cow  per- Smith  v.  Anstetj,  AV.  N.  (1877),  2<S). 


Art.  71.  —  Covenants  to  settle  a  definite  Interest 
in  Property. 

Where  the  covenant  is  to  settle  a  definite  estate  or 
interest  in  property,  if  that  interest  subsequently 
becomes  enlarged,  the  covenant  does  not  bind  the 
enlarged  interest ;  and  if  the  definite  interest  fails,  but 
the  covenantor  acquires  the  property  under  another 
title,  it  will  not  be  bound. 

Property  not        lu    Sli'eetapple  V.  llorloiL  (1^579),  11   C\\.   D.  745  (cor- 
bound  if  it      rg^^tpj  jj^  j^^  Jack-soil  s  Will  (1879),  13  Ch.  D.  189),  the 

comes  to  the    _  . 

covenantor      intended   wife  being  entitled   to   a    reversionary   interest 

way  to  that     under  her  parent's  settlement  liable  to  be  defeated  by  the 

contemplated  exercise    by     her    father     of   a    power    of    appointment, 

settlement,      covenanted  to    settle  all   ]troperty   which   she  was   "  then 

seised    of   or   interested    in    or    entitled  to."     The  father 

subsequently  exercised   his  power,  and   a})pointed   to  her 

exactly  the   same  proportion  of  the  property  which   sh<' 

would   have  taken  in   default  of  ajujointment.     On  these 

facts,  Jessel,  M.K.,  held  that  the  wife's  covenant   (hd  not 

comprise  the  appointed  share,  although  it  would  have  done 

so  if  the  share  had  come  to  her  in  default  of  appointment, 

.saying  :  "A  conveyance  by  a  person  by  innocent  assurance, 

of  an  interest  expressed  as  being  subject  to  be  defeated  by 

the  exercise  of  a  power  does  not  convey  an  interest  which 

that  person  might  take  under  the  power.     This  is  not  like 

a  settlement  of  all  property  which  might  come  to  the  wife 
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in  any  evont,  hut  only  of  that  which  was  tlion  vested  in  ov      Art.  71. 
belonging  to  her." 

So,  in  Smith  v.  (K<I>ornt'  (ISoS),  t!  H.  L.  C'as.  'M'k  it 
was  laid  down,  that  where  a  man  in  his  marriage  scttlr- 
nient  deseriltes  hiniselt"  as  entitled  to  an  ex|)eetant  cstati'  in 
remainder  in  two  pieces  of  laud,  and  eovcnaiits  that  wlu'U 
■■  such  reuuiinder  "  shall  become  vested  in  possession,  he 
will  convey  it  to  the  uses  of  his  settlement  ;  if  he  l)ecoines 
possessed  of  either  of  these  pieces  of  land  liv  a  title 
ditl'ercnt  from  that  described  in  the  covenant,  the  covenant 
will  not  bind  him.  As  Lord  AVen^leydale  put  it,  the 
point  resolved  itself  into  this  :  "  Is  this  a  covenant  tct 
convey  the  townlands  of  Stonehouse  to  the  trustees 
absolutely,  whenever  the  covenantor  was  entitled  to  them 
in  [lossession  ?  Oris  it  a  bargain  only  with  respect  to  thc^ 
contingent  interest,  or  .yes  smression/'s,  or  more  correctlv, 
a  bargain  to  convey  the  estates  conditionally,  if  they 
should  vest  in  possession  in  ]Mr.  Boyse  Osborne,  the 
covenantor  under  the  will  id'  the  grandfathi-r.  Tliouias 
('arr  ? "  His  lordship  then  pointed  out  that  in  the 
words  of  the  covenant,  it  was  onlv  to  take  effect  if  the 
estate  became  A'esteil  in  the  (•()\('naiit()r  under  the  will  ot' 
his  grandfather,  ami  that,  as  a  matter  of  I'aet,  it  ln-eame 
ve>te<I  in  him  in  defiance  of  that  will,  by  gift  from  a  tenant 
in  tail  luidii'  that  will,  who  had  iji-entaili-.l.  lb-  further 
remarked  (in  relerence  to  an  arguiiu-nt  df  the  tru>tee'> 
couns(d  that  there  was  an  (d)viuus  intention  to  >e(tle  the 
estates  themselves^  that  that  was  "toapjily  a  wrong  ride 
.f  construction.  It  is  to  interpret  the  eovenant,  not 
according  to  the  meaning  ot"  the  words  ixr^vd  but  according 
to  what  the  parties  may  be  reasonably  supposed  ( iud;^in;; 
iVoiM  th<'  circumstances  in  which  they  were  pi:n'<-d)  to 
have  been  likejv  to  intend  to  do  wIh-h  they  entered  into 
the  eontraet  .  .  .  The  onlv  -ale  rule  of  eon-truelion 
is  to  ascertain  the  meaiiiug  of  the  wonis  used,  and  in  this 
case  I  think  it  is  ttxt  clear  to  admit  of  aiiv  doul»t.  " 


'^i>'2  Part  VII. — Executory  Settlements. 

Art.  72. 
Akt.  72. — Covenants  to  settle  Fropertij  cxcaduu/ 

a  certain  Value. 

Where  the  covenant  is  to  settle  property  exceeding 
a  certain  value  : 

(1)  That  value  is  the  actual  net  value  of  the  property 

itself  after  deducting  duties,  and  not  the 
actuarial  value  of  the  wife's  interest  in  it  ; 
and 

(2)  That  value  is  prima  facie  construed  to  mean  the 

value  of  funds  derived  from  the  same  source. 
But  two  legacies  from  one  testator  are  so 
derived. 

Pakagraph  (1). 

Where  the  In  Be  .}fackenzie's  Settlement  (18G7),  2  ("li.  A]. p.  lUf),  a 

covenant  is  to  .  .  ,  .    •       i  .   ,i     .     •,•    i  -i- 

settle  pro-       marriage  settlement  contamed  a  covenant  that,  it  tlic  wite 

perty  which    fJien   was,  or   should,  at  anv  time  durino-  the   coverture. 

IS  worth  .  1     ,  I  '  1  •    1  1 

more  tlian  a     become  entitled  to  any  real  or  personal  estate  of  the  value 

minimum  ^-   £^^,^     j^  ^^^       .   Jj^t^^i.^,^.    {j-    should    i)e   settled, 

sum,  the  pro-  '  J  ' 

perty  itself,     At  the  date  of  the  settlement,  she  was  entitled    (uii(l<'r 
value  of  the     '^     prior    settlement)    in     remainder,    expectant    on    her 

covenantor's    mother's  death,  to  (a)  a  share  of  a  sum  of  stock  in  her  own 

interest  in  it,  i     i  p        i  i  .    i 

governs  the     right,  and  (b)  a  further  share  oi  the  same  stock  as  one  ol 

(luestion.         ^1^^  next-of-kin  of  a  deceased  brother.     The  value  of  the 

two    shares    taken    together    was    above     £400     but     the 

actuarial  value  of  the  wife's  reversionary  interest  in  them, 

at  the  date  of  the  settlement,  was  considerably  less  than 

£400  : — Held,    that    both    shares    were   included    in    the 

settlement,  the  true  interpretation  of  the  covenant  being 

that  it  referred  to  the  value  of  the  property  itself,  and  not 

to  the  value  of  the  wife's  reversionary  interest  in  it.     In 

giving  judgment,  Cairns,  L.J.,  said  :  "  It  is  admitted  that 

the  share  payable  to  her  out  of  the  fund,  on  her  bi-ut Iter's 
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death,  woulil  exceed  £400  nfter  all  (leJucTions  :  hut  it  is  Art.  72. 
said  that  the  value  of  this  share  iu  the  year  1M'»1  [the  i>a7a7~(l). 
date  of  the  marriage]  was  under  £400.  The  covenant, 
however,  iu  my  opinion,  does  not  refer  to  the  value  of  her 
interest  in  the  fund,  hut  to  the  value  of  the  fund  in  which 
she  has  an  interest  ;  just  as  we  should  say  that  a  man  was 
entitled  to  an  estate  of  the  value  of  £100,000  on  the  death 
of  his  father,  merely  to  describe  the  value  of  the  estate, 
and  not  t\\o  interi'-^r  in  the  estate.'' 

The  value  is.  however,  the  net  value  and  not  tlie  gross  The  value  to 
,  1         •  ,•      ■  1     1        •  I        1      1      •  •     beasc-erlainod 

value  ;  so  that  it  atter  deductnig  ileatn  tluties,  cost,  etc.,  it  j^  ^]^^.  „ei 

falls    below    the     stipulated    amount    it    will    escape    the  ^''l"*' 

covenant  {L\-  /\i/v.v,  [10(11]  1  ( 'h.  708). 

1*AKA(;UA1'H  (2). 

It  will  Ijc  s«'cn  that,  in  the  case  last  cited,  the  aggregate  Impliid  lemi 
of  the  two  funds  was  held  to  he  hound,  although  se,'.'ii„.,iViilue 
singlv   the\' were  of   insuthcient    amount.     But   although  >i<t""-^  t" 

1  '  I  111  1  -1  1  IIIDIHTtV 

they    accrued  to  the   lady    under   two    titles,    they    were  ,ii.,.iv,.,f f,-.im 
derived  from  the  same  source,  viz..  the  original  settlement,  t'"^' '^"'oi' 

_      ,  _  SMiini-. 

<"are  must,  however,  l)e  taken  to  distinguish  between 
covenants  where  nothing  is  said  iijion  this  point  and  those 
in  which  the  (juestion  is  distinctly  deah  with.  l"'or 
instance,  in  the  case  last  cited  it  ajipear-  tiiat  there  were 
two  distinct  funds,  neither  of  which  taken  alone  would 
liave  fallen  under  the  covenant,  tiut  whieh.  taken  t«»getlier, 
exceeded  the  value  mentioned  in  the  covenant.  It  also 
appears  that  although  they  came  to  the  lady  under 
dirterent  titles,  they  were  hehl  to  I.e  IxMrnd  hy  the 
covenant.  N<'Vertliele>s.  it  a|)|ie:irs  to  he  well  >etlled 
that  in  -ueh  ea-es  the  fund  will  not  be  Imuinl  unle-s  all  its 
parts  are  derived  from  t/ir  siiim-  .sourri-  (  /u  llonji,  r  (iSd.'i), 
i;;  \V.  K.  THi;  //,„„/  V.  rraiiklln  (l^Tli),  if",  i;.|.  \\U\). 
The  same  -ource,  however,  d(jes  not  necessarily  mean  umler 
the  same  title.  In  the  ea>-<'  now  being  considered  ( /i'» 
.MaikenzieaUdtlfiniiit)    both  fnnd>  were  d<Mi\ed  Ironi  the 
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Art.  72.  sMinc  souivc  (vi/..,  the  prioi-  si'ttlnnciit)  .-illliDUuli  ]);irt  was 
Wv\  (•')  'l«'|■'^<''l  ilifi'i'tlv  imd  [kii'I  ;i->  the  ucxr-ot'-kiii  ot' a  ln'othcr. 
And  in  tlu'  saiiu'  way  it  lias  iiHirc  rcceiitlv  liccii  liclil.  that 
two  separate  legacies  derived  tVoiii  the  same  testator  are 
derived  from  the  .same  soui'ce  and  at  the  same  time  ( AV 
Fares,  [11>01]  1  Cli.  70,s). 

Cases  where  (.'are  must  be  taken   to  distinguish   between  covenants 

limitTthr"^  such  as  those  in  Be  Hooper  and  Hood  v.  Franklin  (svpra) 

fund  to  be  where  nothing  is  said  upon  the  point,  and  those   in  which 

funds  the  fund  to  be  settled  is  expressly  declared  to  be  a  uiinimum 

acquired  "at  g^jj^  derived  from  one  and  the  same  source,  and   "'at  one 

one  time.  .„,,.,  •        71  0-7 

and    the    same  tnne.       ror  instance,  in  noicer  v.  bmitli 

(1871),  19  W.  R.  399  (the  report  in  11  Eq.  279  is  mis- 
leading and  incorrect, — see  Steward  v.  Foppleton  (1877), 
W.  N.  p.  29),  the  covenant  was  to  settle  property  exceed- 
ing £500  in  value  which  the  wife  should  acquire  "  at  any 
one  time.""  She  afterwards  became  the  donee  of  a  general 
power  of  a])}iointmeiit  ovei-  a  I'uiid  of  i;5,199  19.v.  Id. 
This  power  she  exercised  by  eleven  successive  appoint- 
ments in  favour  of  herself  for  sums  under  £.500  each.  On 
these  facts  it  was  held  that  the  appointed  funds  were  not 
bound,  for  although  they  were  all  derived  from  the  same 
source,  they  were  not  acquired  at  the  same  time,  i.e.,  at 
the  same  moment. 

Hums  already       \Vhere  the  fund  originally  exceeds  the  mininnim  named 

advanced  to    ^^^  ^|^^  covenant,  but  bv  reason  of  advances  made  to  the 

of  a  fund.        lady   while    it  was  still  reversionary  the  fund   has   been 

reduced   below  that   minimum,    the  amount  so  advanced 

must  be  iiu-luded  for  the  purpose  of  determining  whether 

tlu>  fund  is  large  enough  to  be  brought  into  settlement. 


GLOSSARY 

Of    Words  and  Plimses  most  freipientli/  orcun't'iu/  in 
Wills  and  Settlements. 


Absolute  gift.— See  supra,  p.  169. 

Absolute  power. — Does  not  make  life  tenant  <ii.--puuishable  for 
\\a<te  :  I'ardoe  v.  Pardoe  (1900),  82  L.  T.  547.     And  see  ]\  177. 

Actual  possession. — See  supra,  p.  219. 

Alienate  or  incumber. — lucludes  adjudication  in  lankruptcy  on 
life  ttr-nants  own  petition  :  //(  re  Cotyrave,  Mijnors  v.  Cutijrave, 
[1903]  2  Ch.  705. 

And. — Held  to  mean  "or  ''  ;  in  direct  gift  :  Hmn's  v.  Hours  (1747), 
1  Ves.  .«en.  13  ;  Stapleton  v.  Stapletuu  (1852),  2  Sim.  (n..s.)  212  ; 
(■/.  Mabius^bunj  v.  Malnieshunj  (1862),  31  Beav.  4(t7  ;  and  in  gift 
over:  Louij  v.  />o»ic  (1885),  17  L.  R.  Ir.  11  ;  cf.  lUl  v.  I'huii 
(1802),  7  Ves.  453  ;  In  re  Coley,  Gibson  v.  Gi7>*-ou,[1901]  1  Ch.  4(i. 
Held  not  to  mean  "  or  "  :  Coates  v.  Hart  (1863),  32  Beav.  349  ; 
Grey  v.  Penrson  (1857),  6  H.  L.  Cas.  61  ;  cf.  lirownsunrd  v. 
Edxoards  (1751),  2  Ves>.  sen.  243. 

As  far  as  the  rules  of  law  and  equity  will  permit. —  A'--  Hill, 
Hill  V.  Hdl(,\wi),  >'fJ  L.  T.  :i:Ji;. 

Assigns.  Devise  to  "  heirH  and  a«.siKn8  "  of  life  tenants  ;  aasign.^ 
meanu  a-ssignB  of  heir^  :  Milman  v.  Lam-,  [U)ttl]  2  K.  H.  74.'). 

Become  bankrupt. —See  /»  re  IteU,  Ex  parte  Clowjh,  [l'.X)l] 
1  K.  v..  \:.\. 

Benefit  of  survivorship.  —  Mi-anin^  in  case  of  |iOhtpone<l  gift  ; 
]\'ilr,j  V.  t'li'intepertlrur,  [lHy4]  I  I.  H.  20'.». 

Bom  in  my  lifetime.     See    lupm,    p.    75,    and     l'ill>ir    v.    (riUu-ij, 

\'.>i)r,\  1  Ch.  .-,h:j. 

Brother.      Held  to   inclndf   brother  of  the   liulf   blo<Ml  :    Grirvm  V. 
/An///;/ (lHrj2),  le  Hare,  63.     TliiH  rule  npplien  to  nil   torniN  of 
ri-latii"n»hip— a«  ni^Xt-in,  lu-plii-wx,  nie<  cm,  etc.  (ibid.).     Hi«o  tupro, 
p.  77. 
w.  2  o 
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Business. — Oift  of,  tloes  not  cany  iIr-  ]iiemi.ses  on  Nvliicli  it  is 
carried  on  :  Re  Ueuton,  Henton'y.  Hmbrn  (1882),  30  W.  K.  702  ; 
and  see  also  Blulc  v,  ,S7(«!/'  (18G0),  Joli.  732,  and  Delaney  v. 
Deltinaj  (1885),  1')  L.  R.  Ir.  55, 

Cash  or  moneys. — Does  not  include  promissory  notes  payaMe  to 
testator's  order,  bonds,  or  long  annuities  :  Jleaks  v.  Crinford 
(1843),  13  Sim.  .592. 

Charitable,  educational,  or  other  institutions. — E<;  Allen, 
Hargreaves  v.  Taylor,  [1905]  2  Ch.  400  ;  In  re  Church  Patronage 
Trust,  Laicrie  v.  Att.-Gen.,  [1904]  2  Ch.  643.  See  supra,  pp.  60, 
61. 

Chattels  real.  —  Includes  leasehold  rentcharge  :  B.e  Fraser, 
Loicther  v.  Fraser,  [1904]  1  Ch.  726.     See  sujmi,  p.  153. 

Child. — Prima  facie  does  not  include  grandchild  :  In  re  Coley, 
Gibson  V.  Gibson,  [1901]  1  Ch.  40.     See  su2yra,  p.  77. 

Same  principle  applies  to  other  terms  of  relationship  as 
nephews,  nieces,  etc.  :  Crook  v.  Whitley  (1857),  7  D.  ^M.  &  G. 
490  ;  and  grandchild  :  Lord  Crfordv.  Churchill  (1814),  3  V.  &B. 
59.     See  supra,  p.  77. 

Means  primd  facie  legitimate  child.  See  supra,  \i.  77,  and 
In  re  Shau;  Robinson  v.  Shau;  [1894]  2  Ch.  573. 

Children. — Where  read  heirs  of  the  body,  pp.  222,  223.  As  a  word 
of  limitation,  p.  224. 

Children  born.  —See  supra,  pp.  73 — 75. 

Children   of  A.    and    B. — Prima  facie  not  a  class.     See  supra, 

i>p.  91',  -im. 

Children  or  legal  representatives.  —  Gift  over  to  daughter's 
children  or  legal  representatives  means  representatives  of 
daughter  :  In  re  Roberts,  Percival  v.  Roberts,  [1903]  2  Ch.  200. 

Company. — Investment  clause,  meaning  of  in  :  In  re  Stanley, 
Ttniiant  v.  Stanley,  [1906]  1  Ch.  131. 

Confirmation  of  will. — By  codicil,  only  confirms  as  originally 
executed,  not  as  altered  since  execution  :  In  re  Hay,  Kerr  v. 
Stinnear,  [1904]  1  Ch.  317. 

Contrary  or  other  intention. — See  //(  re  Valpy,  Valpy  v.  Valpy, 
[1906]  1  Ch.  531. 
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Cousins. — Prima  facie  moans  first  cousins:  !<t(HUlart  v.  NeUon 
0855),  6  D.  M.  &  G.  68  ;  and  see  supra,  p.  77. 

HeU  to  include  wife  of  cousin :  In  re  Taijlor,  Cloak  v. 
Hammond  (18S6),  34  Ch.  D.  255. 

"Second  cousins"  held  to  include  first  cousins  once  removed  : 
In  re  Bonner,  Tucker  v.  Good  (1881),  19  Ch.  D.  201  ;  JFilks  v. 
-Brt«Hksff?-(1885),30Ch.  D.512  ;  contra:  In  re  Parker,  Benthaniv. 
IFihon  (1881),  17  Ch.  D.  262. 


Daughters.— Sisters  held  to  take  :  Re  IValhr,  White  v.  ScoIca 
(1899),  80  L.  T.  701. 

Descendants. — Hdd  not  to  be  confined  to  children  unless  the 
(Miittxt  was  clearly  to  that  effect  :  Ralph  v.  Carrick  (1879), 
11  Ch.  D.  873;   cf/ Williamson  v.  Moure  (1862),  10  W.  R.  .'■)36. 

See  .-((//;•'(,  p.  91. 

Die  without  ever  having  been  ma.ined.  —Prima  fade  excludes 
cliildren  :    In  re  Smith's  Settlenunt,    JVilkins  v.  Smith,  [1903] 

1  Ch.  373  ;  In  re  Bnjdone's  Settlement,  Cobb  v.  TJ/rtrWdrn.,  [1903] 

2  Ch.  84. 

Die  without  leaving  children. — See  In  re  Cobbold,  Cobbold  v. 
Laictoii,  [1903]  2  Cli.  299  ;  J,i  re  Edwards,  Jones  v.  Joites,  [190(!] 
1  Ch.  570.     An.l,  supra,  ]..  229. 

Die  without  leaving  children  her  surviving.  -See  In  re 
Edwards,  Jones  v.  Jones,  [1906]  1  Cli.  570. 

Discretion. — See  (iisbornc  v.  Gisborne  (1877),  2  App.  Ca.*;.  3<X) ; 
R.  S<iaires  Trusts,  [1901]  17  T.  L.  R.  724  ;  Grim'.nd  v.  Grim<>nd, 
[1905] A.  C.   124. 

Domestic  servant. — Does  not  include  laundres.s  working  in  Imuse 
and  providing'  own  food  and  Io<l;,'in;,'  :  In  re  </Gilbij,  Cochrane  v. 
(/CiUoi,  [l!X.t3]  1  I.  H.  52.5. 

Duties  payable  out  of  my  estate,  includes  cstai*-  duly  :  In  re 
''■iid-ij,  Ainlrij  V.  Caijl'ij,  [1!X'4]  2  ('!>.  7H1  ;  r/.  In  re  Lnn», 
l.nriA  V.  Smith, [VM*i]  2<"li.  176  ;  AV  TandntU,  Skipjxr  v.  Wadr, 
[l!i05]  1  Ch.  726. 

Duty  free.—PioviMion  thut  all  le^'iuicM  Mhall  1>c,  i-xt<ndN  lo  lej(ftriei« 
(fi veil  by  codicil :  Re  Scnhj,  Tomkitu  v.  Turh  r(W}\),  M5  L.  'V.  45 1 . 

2  «•  2 
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Effects. — (1)  Pa- sc  (loan  not  iuchule  realty  ;  (2)  evi-n  if  stated  to 
V)e  ''devised"  by  the  will  :  (:))  ordeseribed  as  "  uf  what  nature, 
kind  or  (luality  whatever"  :  per  Fry,  L.J.,  in  Hull  v.  Hall 
(No.  2),  [1891]  3  C'h.  38!)  ;  but  in  a  will  nut  drawn  by  a  lawyer, 
may  include  realty  wheie  there  is  a  reference  to  locality  and 
the  "effects"  are  afterwards  describt-d  as  ppdjierty  :  vlem.y 
athrmed,  [1892]  1  Ch.  301. 

Effects    at    my  house. — Held  to  include  cash  and  book  debts : 
Li  re  I'armtt,  l',nn>tt  v.  Parro/f  (1885),  53  L.  T.  1'2  ;  and  horses, 
carriaj,'es,  etc.,  in  outhouses  :    Watson  v.   Arumhl  (187(5)    Tr.  R. 
1(»  E([.  299.     See  s»2>?-«,  p.  25. 
See  "  Household  Effect-s  "  and  "  Household  Goods." 

Eldest  male  issue.— See  Sheri'hm  v.  O'Keilbj,  [190(']  1  I.  U. 
38(>. 

Eldest  son.— Siqmi,  pp.  70,  73. 

Entitled,  become. — See  In  re  Bland's  Settlement,  Bland  v.  Perking 
[lito.-)]  1  Cli.  4. 

Entitled  to  the  possession  and  receipts.— See  In  re  FothergiU's 
Estate,  Price- Fother gill  v.  Price,  [1903]  1  C'h.  149. 

Estate. — See  supra,  pp.  161 — 164. 

Estate  and  effects  in  M. — Held  to  include  unpaid  purchase- 
money  of  land  in  M.  sold  l)y  testator  :  Guthrie  v.  Walrond, 
22  Ch.  D.  573. 

Estate  and  interest,  all  my. — Where  no  interest  no  case  of 
election  arises  :  Galvin  v.  Devereux,  [1903]  1  I.  R.  185. 

Estate  duty  includes  settlement  estate  duty  :  Re  Leveridge, 
Spain  V.  Lejoindre,  [1901]  2  Ch.  830.  See  also  lie  Mexborough, 
Savile  v.  Mexhorough  (1902),  86  L.  T.  331  ;  Be  TxmihvM, 
Skipper  v.  JVadc,  [lOO.")]  1  Ch.  726. 

Exception  from  class  of  individual  entitled  to  rents  of  B.  estate 
fails  if  B.  estate  sold  in  lifetime  of  testator  :  Late  Union  and 
Crown  Insurance  Co.  v.  Hill,  [1902]  A.  C.  263. 

Exception  fiom  residue.  See  Be  Johnson,  Sandy  v.  Beilly  (1905), 
92  L.  T.  357. 
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Tamily. — Hdd  to  mean  children,  i.e.,  not  including  lather  or  mother  : 
Bitnug  V.  I\itch  (1S03),  8  Ves.  G04  ;  Puiii  v.  Clarkf  (1876), 
3  Ch.  D.  672  ;  lie  Mulqueois  Trnsh  (1881),  7  L.  R.  Ir.  1-27  ; 
mother  iucludecl :  Bladirtll  v.  ifit// (1836),  1  Keen,  176,  amd 
see  In  rt  Drew,  Dmc  v.  Drew,  [1899]  1  Ch.  336  ;  father 
included  :  James  v.  Lord  Wyuford  (1854),  23  L.  J.  C"h.  767  ; 
grandcliildren  not  included  :  ///  re  Buttershijs  Trii!<(.t,  [1896] 
1  I.  R.  600 ;  in  connection  with  realty,  construed  heir  : 
Grijfiihs  V,  Evan  (1842),  5  Beav.  241  ;  in  connection  with  jtower 
of  appointment,  construed  any  relative  :  ^'HOl^  v.  Teed  (1870), 
9  Ec].  622. 

"  Under  different  circumstances  it  (family)  may  mean  a 
man's  household,  consisting  of  himself,  his  wile,  children  and 
servants  ;  it  may  mean  his  wife  and  children,  or  his  children 
excluding  the  wife,  or  in  the  absence  of  wife  and  children,  it 
may  mean  his  brothers  and  sisters  or  his  next-of-kin  ;  or  it 
may  mean  the  genealogical  stock  from  which  he  may  have 
sprung.  All  these  ajiplications  of  the  woi-d  and  some  others 
are  found  in  common  parlance":  Blackictll  \.  Bull  (ISliG), 
1  Keen,  LSI. 

Tanning  stock.  — ^eW  to  include  growing  crojis  :  In  re  Boose, 
£tv(/i.s-  V.  Jrilliainson  (1881),  17  Ch.  D.  696. 

Poreign.  —Held  not  to  include  "colonial  "  in  a  gift  of  foreign  bunds  : 
}{nll  V.  Hill  (1876),  4  Ch.  D.  97;  Cadctt  v.  Earle  (1877), 
46  L.  J.  Ch.  798. 

Free  from  duty.     See  "  Duty,"  sitpra. 

Preeholds.—  May  include  customary  freeholds  :  Be  Steel,  Jl'appett  v. 
Jo.luHson,  [1903]  1  Ch.  135.     See  supra,  p.  20. 

Preehold  ground  rents. —Clause  a.**  to  inve.stment  in,  covers  i)ur- 
'lia-.-  '.I,  ground  i.nt.«:  //(  re  Mordaii,  Betjy  \'.  Monlati,  [\\)0b] 
1  Cli.  515. 

rumiture,  — 7/«^'  to  inchi<le  j»ictures  placed  on  the  wall  an 
..iii.iiiieiit.'j:  Cremornr  v.  Antrohtm  (1H28),  5  Rus.'*.  312;  and 
fi.\ture«  :  I'nUm  v.  Shppard  (1839),  10  Sim.  186;  but  cf. 
FuiH'ii  v.  drier  (187H),  ](»  Ch.  1).  13  ;  and  plate  in  aelual  iiw  : 
L'ole  V.  FUzijtrald  (1H27),  3  Ituw.  3(H. 

Held  not  Ui  include  ImmjUk  :  ihid.  ,  but  </.  Hnt,hiuM»n  v. 
Smith  (1863),  8  L.  T.  602  ;  nor  jewellery,  k^'i^  l'i''t4'lN  ^'^*--  - 
Matittm  v.  7V1W4.  (IHHft),  *l  Ch.  D.  92. 

See   "  HoU«KH«)I.U   EKKtCT«  "  ttud  "  HoVMKHOLU  (loOim." 
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Furniture  and  contents. —See  Ee  McCalvwnf,  Eoopn-v.  Md'ulnumt 
(1903),  111  T.  r..  R.  4!t(i. 

Furniture  and  other  personal  eflFects.— Does  not  include  ii:i(le 
or  tenant ".s  tixtiucs  :  l)t  re  Sdon-Sndth,  Burnmul  v.  U'ailCy 
[1902]  1  Ch.  717. 

Futurity. — Words  of,  primd  facie  refci-  to  events  hajiin-niiiL;  after 
testator's  di-atli  :  Ite  Ch(ip}i)(ni,  rrrki)iK  v.  CIuqniKOi,  [19(»4] 
1  Ch.  431. 


Goodwill. — Doe.s  not  primd  fade  inchide  the  business  premises : 
Cruttu-ell  V.  Lye  (1810),  17  Ves.  335,  346  ;  (/.  Tre(jn  v.  Hunty 
[1896]  A.  C;.  7  ;  Hill  v.  FearU,  [1905]  1  Ch.  466,  at  p.  471. 

Ground  rents. — See  "Freehold  Ground  Rents,"  axqyra. 


Heir.— As  descriptive  of  donee.     See  siqira,  pp.  201,  213. 

Heirs. — As  descriptive  of  donee.  See  svpra,  pp.  200,  201.  A.-^  word 
of  limitation.  See  supra,  pp.  189,  210 — 216;  Ap)pld(in  v.  lloicley 
(1869),  8  Eq.  139  :  and  Keuy  v.  Boultoii  (1884),  25  Ch.  D.  212. 

In  gift  of  personalty  : — Held  to  mean  next-of-kin  according  to 
the  statute  :  In  re  Steeven's  Trv.ats,  L.  R.  15  Eq.  110  ;  In  re 
Neuion's  Trusts  (1867),  4  Eq.  171  ;  Kemj  v.  Jioi'lfov  (1884), 
25  Ch.  D.  212. 

Contra  :  Smith  v.  Butcher  (1878),  10  Ch.  D.  113. 

In  gift  of  realty  : — Held  to  mean  common  law  heir  :  Garland  v. 
Beverley  (1878),  9  Ch.  D.  213. 

Heirs-at-law. — Gift  over  among  testator's  heirs-at-law  ;  priwd  facie 
means  heir  at  testator's  death,  not  at  time  gift  takes  effect  in 
possession  :  Ware  v.  Rmclavd  (1847),  15  Sim.  587  ;  Be  Frith, 
Hindson  v.  Wood  (1901),  85  L.  T.  455. 

Heirs  of  the  body. — As  words  of  limitation.  See  siipra,  pp.  210 
—216. 

As  to  gifts  of  per-sonalty  : — Heltl  to  mean  descendants  who 
are  next-of-kin  according  to  the  statute :  In  re  Jeaffreson'» 
Trusts  (1866),  2  Eq.  276.     And  see  snjmi,  pp.  220,  221. 

Heirs  lawfully  begotten.  —See  .s?'j;ra,  p.  226. 
Heirs  male.  —See  srqira,  p.  225. 
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Hereditaments. — ^lucluJes  money  held  in  trust  fur  iiive>tmL-nt  iu 
land  :  In  re  Gosseliii,  Gosselin  v.  Gosselin,  [1906]  1  Ch.  120.  See 
supra,  V.  26. 

Hotchpot. — Clauses  classified  :  In  re  Kfhi'tjy  IFooUcii  v.  Kci<itj, 
[1!»"5]  2  Ch.  465. 

Household,  effects. — Helil  to  include  wine  in  cellar  :  lie  Bourne, 
Bourne  v.  Brandreth  (1887),  58  L.  T.  537. 

Held  not  to  include  jewellery  :  Xortluij  v.  Paxton  (1888), 
60  L.  T.  30  ;  or  cattle  and  farming  stock  :  Stone  v.  Parker 
(1860),  29  L.  J.  Ch.  874  ;  or  personal  ornaments:  Tc)iii»sf  v. 
Temped  (1856),  2  K.  &  J.  635. 

Household  furniture  and  effects. — Does  not  include  stock-in- 
trade  on  premi.-es  :  Marl'h.til  v.  I'ltillips,  [1904]  1  I.  R.  155. 

Household  goods.  —Held  to  include  plate  and  clock.**,  even  when 
nut  ki-pt  in  testator's  house  :  Pelleio  v.  Horxford  (1856), 
25  L.  .1.  Ch.  352. 


Income. — See  supra,  p.  13f).  And  Sheridan  v.  O'R'ilhj,  [llKxt] 
1  I.  R.  380. 

Investments.  — 1  Joes  not  include  money  on  deposit  at  a  hank  : 
/.'.   /'//.,,  Price  V.  Nexdon,  [1905]  2  cii.  55. 

Issue.  I'rimary  meaning  "descendants"  :  Leijjh  v.  A'(i»''«n/ (1807), 
13  Ves.  340,  and  Sh'ridan  v,  (flieiUij,  [liXHi]  1  I.  R.  ,it  p.  393. 

When  read  "chihlren,"  see  supra,  pp.  H'.>-91,  and  Harris  v. 
Lr/Nw,  [1899]  1  I.  R.  491. 

In  devise  held  equivalent  to  "  heirs  of  the  Ixxly  "  :  li'xidij  v. 
FUzgerald  (1857),  6  H.  L.  CiW.  823. 

In  gift  of  personalty  held  emiivalcnt  to  "children":  In  re 
HopkiuM'  TruAt  (1878),  9  Cli.  I).  131. 


Jointure. — Ah  to  »econd  nuirriage,  hoc  »upra,  p.  08. 


Land.     -■•  -'/t..,  pp.  Ml,  KII     UW. 

Lawfully    assume    arms.     Miami    more    than    mere    voluntar? 
;i.-iimptii.ii  ;    Ik  f  I'mxim,  ('rnxnn  v.  Farrrii,[\'.H)i]  1  Cli.  252. 
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Legal    representatives.  —  See    supra,    "("hildhen    on     Legal 

IxKrKKSENTATIVES." 

Maintenance. — Money  to  be  apjilied  for  :  effect  of  direction  : 
Ji'  Ydtts,  Yaks  V.  JFijatt,  [1901]  2  Ch.  438. 

Money. — Held  not  to  include  stock  in  juililic  funds:  Lour  v. 
TItonuxs  (18.')4),  5  D.  M.  &  G.  315  ;  A'e  Sutton,  Stone  V.  Att.-Gen. 
(1885),  28  Ch.  D.  464  ;  Gosden  v.  Dofteril  (1832),  1  My.  &  K. 
66  ;  Cou-ling  v.  Coidimi  (1859),  26  Beav.  449  ;  Collins  v.  Collins 
(1871),  12  E(i.  455. 

Contra  :  Jl'aite  v.  Combes  (1852),,  21  L.  J.  Ch.  814  ;  Moiisrij  v. 
Stuart  (1871),  23  L.  T.  G44  ;  Chapman  v.  Ii>ynohU  (1860), 
28  Beav.  321. 

Held  to  include  balance  at  bank  :  Manning  v.  Purcell 
(1856),  7  D.  M.  &  G.  55  ;  Hemimi  v.  Whittam  (1829),  2  Sim. 
493. 

Contra:  Lorituj  v.  Thomas  (1861),  5  L.  T.  269. 

Held  to  include  money  due  as  rent  and  money  secured  by 
bond  :  Lloyd  v.  Lloyd  (1886),  54  L.  T.  841  ;  Lamjdale  v. 
Whitfield  (1858),  4  K.  «&  J.  426. 

Contra:  Read  v.  Stewart  (1827),  4  Rus.-^.  69. 

Held  to  be  equivalent  to  "  effects,"  and  so  to  pass  all  the 
testatri.x's  personal  estate  :  Re  Cadogan  (1884),  25  Ch.  D.  154  ; 
Re  Goods  of  Bramley,  [1902]  P.  106. 

"  There  .should  be  no  absolute  technical  meaning  given  to 
such  a  word  as  'money'  in  a  will,  but  its  meaning  in  every 
case  must  de])end  upon  the  C(mtext  if  there  is  any  which  can 
explain  it,  and  upon  tliose  surrounding  circumstances,  which 
the  court  is  bound  to  take  into  consideration  in  deteniiining 
the  construction"  :  jy-r  Kay,  J.,  ibid.,  at  p.  157. 

Money  in  bank. — Legacy  paid  unknown  to  testatrix  into  bank  to 
her  credit  not  included  :  Ma.-<soH  v.  Smellie  (1904),  6  F.  (Ct.  of 
Sess.  Cas.)  148. 

Moneys  owing  to  me  at  my  decease. — Includes  money  on  deposit 
at  bank  whether  notice  of  withdrawal  is  required  or  not  : 
In  re  Derbyshire,  Webb  v.  Derbyshire,  [1906]  1  Ch.  135. 

As  to  statute  barred  debts,  see  Re  Jolly,  Gathercole  v.  Norfolk, 
[1900]  2  Ch.  616. 

Month. — Means  in  all  documents  jaimarily  lunar  month  : 
Bruner  v.  Moore,  [1904]  1  Ch.  305.     See  stipra,  ]>.  20. 

Natural  representatives  means  next  of  kin  :  Re  Bromley,  Wilson  v. 
Bromley  (1900),  83  L.  T.  315. 
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Nearest  relations. — Htld  t;4uivalent  to  relations  nearest  in  I'IochI 
of  equal  degree,  and  not  next  of  kin  according  to  the  statute  : 
Smith  V.  Camphill  (1815),  19  Yes.  400. 

Nephews  and  nieces  means  prinu'i  fucir  children  of  hrothers  and 
sisters  or  hall-brothers  and  sisters  :  /iV  litrd  (1888),  .')7  L.  J.  Ch. 
790  ;  and  not  great-nephews  and  nieces  :  irHliuinsoti  v.  Moore 
(1862),  10  W.  R.  .')30  ;  nor  wife's  nephews  and  nieces  :  Merrill  v. 
Morton  (1881),  17  Ch.  D.  382  ;  alitvr,  nephews  and  niece.s  "on 
both  sides"  :  Frotjlcy  v.  P/i i7/(>.s- (1861),  3  D.  F.  .S:  J.  4H6  ;  ./. 
7?r  (',.:,, u<,  MiU\<  V.  jVitson,  [1903]  1  Ch.  138. 

Next  of  kin. — Hii<I,  when  used  dmpliciter,  to  mean  neare.-t  blood 
relations  in  equal  degree  to  the  jiropo-titus  :  Haltun  v.  Foster 
(1878),  3  Ch.  App.  .^iOo  ;  irithij  v.  MidkiUs  (1843),  10  CI.  &  K.  215. 

Does  not  include  a  wife  or  husband  :  (tarrirk  v.  Lord  Vamdeii 
(1807),  14  Ves.  372. 

In  an  Englisli  will  must  be  construed  by  English  law, 
although  the  projiosit tis  is  a  foreigner:  lit  FeniHuott's  Will, 
[1902]  1  Ch.  483. 

Next  of  kin,  as  if  she  had  never  been  married.— ii*«  Smith's 
Stttltmtut,  Ji'ill:ii(s  v.  Smith,  [1903]  1  Cli.  373  ;  Ju  Bnjdoue's 
Settlement,  Cobb  v.  Bkichbnrne,  ib.  2  Cli.  84  ;  Re  Pvir8un,Cayley  \. 
D>   JfV/i,/ (1903),  51  W.  R.  519. 

Next  of  kin,  exclusive  of  A. — Those  who  would  be  next  of  kin 
if  A.  were  dead  :   White  v.  Sprimjett  (1878),  4  Cli.  Aj.p.  300. 

Occupation.— See  sujiru,  p.  132. 

Offspring— //t///  to  mean  iliildren  :  TdbuUtin  v.  yi.roii  (1899), 
\V.  X.  11.',. 

Option  to  purchase.  WJielher  j>ersoiial  or  tninsmissible— .see 
/.'.  Cousins,  Ai  J  under  v.  Cross  (18t<5),  30  Ch.  D.  203  ;  Given  v. 
Mnss'ii  (1893),31  L.  R.  Ir.  126.  As  to  effect  on,  of  a  compulsory 
jiurcha^ifc  by  a  railway  c(jm]iany,  see  lii  Cant  (1859),  4  De  U.  &  J. 
503  ;  lie  Kfrnj  (1889),  W.  N.  3. 

Or. — Hthl  to  mean  "and"  in  <ljrect  gift.*:  li'iid  v.  Smll  (1743), 
2  Atk.  645;  (irtrnmiy  v.  tirrenvutj  {\Hm),  2  D.  F.  &  J.  128; 
in  gifU*  over  :  Johnson  v.  Simn^k{\Hii\),  7  H.  «Sc  N.  344  ;  Morris  v. 
Morris  (1853),  17  Beav.  19H  ;  Cr,.,,  v.  Hnrvry  (1H42),  1  Ha. 
428;  Strrtt.m  v.  /•Vhj/rr.i/./ (1KM9),  23  L.  H.  Ir.  310;  Cidl.tt  v. 
CoUtIt  (1866),  35  Ik-ttv.  312  ;  llrutUn  v.  M...h  (1H5H),  i>5  Heav. 
197;  Wfddrlt  V.  Mnndtj  (iHll),  6  Ve^.  3J I  ;  (!r>ii  v.  I'.orttm 
(1857),  6  H.  L.  (W  61.  Ilrld  to  mean  "of":  lU  n<i„reH, 
Hiutie  V.  Ilnyrrll,  [liKM]  2  Cli.  496.      See  supnt,  \<.  31. 
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Outgoings. —S.'i-  Storhhile  V.  Asrhn-hrnj,  [l'J04]  1  K.  J!.  U7  ; 
Morris  V.  }!r,i!,  []!)04]  2  K.  15.  585. 

Pecuniary  investment. — Does  not  incliule  money  on  deposit  at 
liaiik  :   ///  rt  J'roc,  Price  v.  Xevion,  [1905]  2  Ch.  55. 

Personal  estate. — In  Lord  Kingsdown's  Act  includes  leaseholds  : 
III  re  Graxai,  Stuhherjicld  v.  Grasui,  [1905],  1  Ch.  584. 

May  sometimes  include  real  estate :  Be  Andrevfs  Estatey 
Creasey  v.  Graves  (1902),  50  W.  R.  471. 

Plate. — Does  not  include  plated  articles  :  Ifnlihn  v.  RamsliDftimi 
(1S63),  4  Girt'.  205. 

Portion. — Aeeunuilatiim  till  youngest  eliild  attains  twenty -one  are 
2)ortione  within  Aceumulations  Act,  isoo:  Jn  /•,;  i^frpJiejiSy 
Kilhy  V.  Iktts,  [1904]  1  Ch.  322. 

Power. ^Exerciseable  by  will  or  any  writing  purporting  to  Ijc  a 
will.     See  Rr  Broad,  Smith  v.  Draeijer,  [1901]  2  Ch.  86. 

Public  company. — See  ///  re  Castlehov,  Lamonhy  v.  Carter,  [1903] 
1  Ch.  352.     See  siipra,  ji.  27. 

Ready-money. — IfehJ  to  include  lialance  at  hank  {I'urkrr  v. 
Marchant  (1843),  1  Pliill.  .356  :  Re  Poirell  (1858),  John.s.  49  ; 
Stein  V.  Ritherdun  (1868),  37  L.  J.  Ch.  369  ;  Taylor  v.  Taylor 
(1837),  1  Jur.  (o.s.)  401  ;  Mayne  v.  Mayne,  [1897]  1  Ir.  R.  324). 
And  nee  In  re  Derbyshire,  Webb  v.  Derbyshire  [19U6]  1  Ch.  135, 
at  p.  138. 

Held  not  to  include  dividends  :  May  v.  Grave  (1849), 
3  De  G.  &  Sm.  462  ;  Stein  v.  Ritherdon,  siqira. 

Contra:  Fryer  v.  Ranken  (1840),  11  Sim.  55. 

Held  not  to  include  consols  and  stock  :  Enoliin.  v.  Wylie 
(1862),  8  H.  L.  Cas.  1  ;  6  L.  T.  263. 

Contra :   JFaite  v.  Combes  (1852),  5  De  G.  &  Sm.  676. 

"  If  we  had  found  in  the  will  a  description  of  a  portion  of  his 
property  as  ready  money  without  more,  we  might,  in  deference 
to  the  evident  intention  of  the  testator  to  make  a  general 
disposition  of  all  his  property,  have  followed  the  decision  of 
Parker,  V.-C,  in  I'Faite  v.  Combes,  and  given  a  latitude 
of  meaning  to  the  words  to  make  tliem  comprehend  stock  in 
English  funds.  But  when  we  find  a  betjuest  expressed  in  these 
terms — 'the  whole  of  my  capital  which  shall  remain  with  me 
after  my  death  in  ready  money  ' — I  do  not  see  how  it  is  possible, 
without  doing  the  -greatest  violence  to  language,  to  give  them 
the  enlarged  meaning":  jier  Lord  Craxworth,  in  Enolim  v. 
Wylie  (1862),  6  L.  T.  263,  at  267. 
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Ready-money  at  bank. — Hdii  to  include  niont-y  on  deposit  where 
no  notice  required,  luit  not  to  include  such  where  any  notice  was 
necessary  for  withdrawal  :  Maijiie  v.  Maiitu;  [1897]  1  1.  R.  324. 
And  see  In  re  PnW,  Price  v.  XevUm,  [iiX)5]  2  V\\.  r>5  ;  In  re 
IFlwler,  Huukinsou  v.  Hayter,  [1904]  2  Ch.  (Mi. 

Relatives. — Held  to  nie^iu  relatives  who  coid<l  take  under  the 
statute  :  Doe  d.  Thrr„ites  v.  Over  (1808),  1  Taunt.  2(i3  ;  </. 
Atf.-irtii.  V.  Price  (1810),  17  Ves.  371  ;  and  Hunliug  v.  Glijn 
(1739),  1  Atk.  469.  And  see  7//  re  Pathrsoti,  Diiulop  v.  (ireer, 
[1899]  1  I.  R.  324. 

See  supra,  pp.  76  ef ,«(/.,  and  infra,  "  Xearkst  Relations." 

Rents  and.  profits.— See  supra,  p.  136. 

Repair. — Condition  as  to  leg-atee  keeping;  property  in  repair  does 
not  cover  dilapidations  arising  in  testator's  litetime  :  A'f  i<mith, 
Bull  V.  Smith  (1901),  84  L.  T.  835. 

Representatives. — Representatives  or  "legal"  or  "personal" 
rejircsentatives  primd  facie  means  executors  or  administrators  : 
In  re  Best's  Settkinent  (1874),  18  Eq.  686. 

Residuary  legatee.— Appointment  of,  may,  in  certain  cases,  give 
such  legatee  the  testator's  real  a.s  well  as  personal  estate  :  .see 
Daij  v.  Daveron  (1841),  12  Sim.  200  ;  Davenport  v.  Coltman 
(1842),  9  M.  &  W.  481  ;  PUrnan  v.  Stevens  (1812),  15  Eu>t, 
505  ;  Hiujhes  v.  Pritcliard  (1877),  6  Ch.  D.  24  ;  lie  Salter, 
Farrant  v.  Carter  (1881),  44  L.  T.  603  ;  Pe  Methnen  and  Blorc 
(1881),  16  Ch.  D.  65J6.  He  also  t^ikes  the  res^idue  of  the  jiroceeds 
of  real  estate  directed  to  he  sitld  :  Simjlfton  v.  Tunilinsau  (1H88), 
3  App.  C.i-.  40J.     And  mi-  ]..  160. 

Residue.— See  supra,  pp.  16,  151  -  l.'-H,  and  /.'-  Johnson,  S<iwlii  v. 
/.Vi7/i/(1;K).5),  92  L.  T.  357. 

Right  heirs.  <:ift  of  l.K-ndid  fund  :  /.'-  IhuLe,  yulan  v.  Hall 
(I'.^xi),  :J4  I.  L.  T.  K.  7H. 

Schoolboard-  Hoch  not  always  include  county  council  iMlucntioii 
AiUlp.iiiy  :    y.V  Jlntnl,  llulir  v.  Harris,  [IIXM]  1  Cli.  i7lt. 

Seauhore.  Identical  with  f.-r.^hoie  :  Mcll.itr.  ll'alnitlry,  [\\H>:t] 
_•  cli.  164. 
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Securities.-  i/-/-?  i'Uiitic.il  witli  iiiwstiiiL-nts  :  III  re  Gent  diid 
ii'(jw/i'.s  Contract,  \\90[)]  1  Cli.  386.  Aii<l  undt'r  power  to  vary 
securities  purchase<l  laud  may  lie  i^old  :  lu  (Icid  and  ?Jaso7i's 
('out nut,  [1905]  1  C'li.  386  ;  lie  Johaaon,  Grcfumml  v.  Greemrood 
(1904),  89  L.  T.  520.  Wlien  used  in  an  investment  clause  primd 
facie  does  not  comprise  shares :  Be  Rayner,  Rayncr  v.  Rayner, 
[1904]  1  Ch.  176  ;  but  (/.  Re  Johnson,  Greenwood  v.  Greenwood, 
supra. 

Securities  for  money.  —Hdd  not  to  include  bank  notes  :  Southcot  v. 
J^^atson  (1746),  3  Atk.  233. 

Or  money  at  bank  on  depo.'^it  receipt  :  Hopkins  v.  Ahhut 
(1874),  19  Eq.  222. 

Or  money  held  by  a  salesmaster  :  Smith  v.  Butler  (1846), 
3  Jo.  &  Lat.  565  ;  or  an  unpaid  legacy  :  Ra  Mason  (1865), 
34  Beav.  494  ;  or  arrears  of  interest  or  dividends  on  stock  :  Re 
Beaven,  Beaven  v.  Beaven  (1885),  53  L.  T.  244  ;  or  .shares  in  a 
public  company  :  McDonnell  v.  Morrow  (1889),  23  L.  R.  Jr. 
591  ;  or  I.  0.  U.'s  :  Re  Beavan,  supra. 

But  held  to  include  promi.'isory  notes,  consols,  railway 
debentures  :  ibid.  ;  vendor's  lien  for  unpaid  purchase-money  : 
Callow  V.  Callow  (1689),  42  Ch.  D.  550. 

Share  or  interest. — In  a  solicitor's  business  includes  capital  and 
undrawn  profits  :  Re  Barfidd,  Goodman  v.  Child  (19<»1), 
84  L.  T.  28. 

Shares  will  apparently  pass  stock  :  Morrice  v.  Ayhatr  (1874), 
111  Ch.  App.  148  ;  L.  R.  7  H.  L.  717  ;  but  not  debentures  or 
debenture  .stock  :  Dillon  v.  Arhins  (1885),  17  L.  R.  Ir.  636  ;  Re 
Bodman,  Rodman  v.  Bodman,  [1891]  3  Ch.  135  ;  and  see  In  re 
Whitmore,  Walters  v.  Harrison,  [1902]  2  Ch.  66  ;  Sellar  v. 
Charles  Bright  d:  Co.,  Limited,  [1904]  2  K.  B.  446. 

Solemnised. — Where  marriage  declared  null  and  void  no  marriage 
l)as  been  "  solemnised "  :  In  re  Garnett,  Richardson  v.  Greenep 
(19(15),  74  L.  J.  Ch.  570. 

Spinster  and  intestSite.— Het  Re  Forbes,  Erringion  v.  (S'emjjeW(1899), 
W.  X.  6. 

Survive  her  now  coverture. — Does  not  mean  survive  her  hu.sband, 
but  survive  her  marriage  to  him  :  In  re  Cravford's  Settlement, 
Cooke  V.  Gibson,  [190r>]  1  Ch.  11. 
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Survivor. — See  $upra,  pp.  301  et  seq. 

Testamentary  expenses. — See  Re  ShaDnau,  Jfrviht  v.  Slfu-itmti, 

[1901]  2  Ch.  2SO. 

TliereaboutS.— See  JoUfr  v.  »»/;<■»•  (1883),  11  g.  B.  D.  at  y.  274. 


Unmarried.— Ht'/(f  to  nn-an  "without  k-aving  a  widow":  In  vf 
Sanders'  Trmts  (186()),  1  Eti.  675. 

Held  to  mean  "  never  having  been  married  "  :  Didnitiqile  v. 
ifa//(1881),  16  Ch.  D.  715. 

Although  the  word  "unmarried"  is  one  of  flexible  meanin<i, 
and  may  mean  either  "never  having'  been  married"  or  "not 
having  a  hu.sband"  at  the  time  when  a  gift  i.-^  to  take  etfect,  the 
former  is  it.^J  natural  meaning,  and  in  the  ab.sence  uf  any  context 
showing  a  diti'erent  intention,  the  word  will  be  so  con-strued  : 
2)tr  Pearson,  J.,  in  Ke  Strijemit,  Mertens  v.  Jf'oll'nj  (1884), 
26  Ch.  D  575  :  Re  Chant,  Chant  v.  Lemon,  [1900]  2  CIi.  345  ; 
and  Roberts  v.  Bishop  of  Kilmore,  [19(i2]  1  Ir.  R.  333. 


Vertu,  articles  of. — See  Re  Londe^borowjh,  Bridgman  v.  Fitzijcrald 
(1880),  5<)  L.  .1.  Cli.  ;>. 


What  is  left.— See  In  re  inilatts,  U'illatts  v.  Artlen,  [19i)5]  1  Ch. 
378  ;  [l'Jti5]  2  Ch.  135. 

Wife. — Held  not  to  include  divorced  wife  :  In  rr  Morrirsmi, 
Hitchens  V.  Morrieson  (1889),  40  Cli.  D.  30  ;  or  woniau  who  had 
fraudulently  gone  through  ceremony  of  marriage  with  testator, 
well  knowing  at  the  time  that  her  husband  was  then  living  : 
irilkiiiAon  V.  JoHijhin  (1866),  2  E<i.  319  ;  '/.  Cnmthn-aite  v.  /V,i« 
(1867),  5  E<[.  245.     And  nee  supra,  pp.  6(5-  68,  and  71—73. 

With  all  appurtenances.— See  *t'7(;</,  p.  I2<;. 

Without  having  been  married.  Held  to  mean  "without  leaving 
,1  liu-liaiid,'  wh.re  the  wonln  occurre<l  in  an  ultimate  Iruwt  for 
the  wife'H  next  of  kin:  .S7or/./«W  v.  &in7/r,  [1894]  1  Ch.  4**0  ; 
rf.  In  re  linjdonf't  Settlement,  C(M  v.  IllacUmrm,  [1 903  J 
2  Ch.  84. 
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Year's  wages. — CJift  to  servant  of,  applies  only  to  servants  paid 
yearly  wages  :  In  re  lidirnxirorth,  Kdvensrcorth  v.  Tuu/f;/*,  [1905] 
2  Cli.  1. 

Younger  children. — H'  hi  to  mean  all  thf  cliildren  exco[)t  the  one 
sncceeding  to  an  estate  :  Alurouhrey  v,  Jones  (1856),  2  K.  &  J. 
684  ;  Ellison  v.  Thomas  (1862),  1  D.  J.  &  S.  18. 

Held  to  include  younger  .son  succeeding  to  estate  :  In  re 
Prijtherch,  Pnjtherch  v.  Williams  (1889),  42  Ch.  D.  590. 

See  al^<o  Re  Smith's  Settlement,  Wilkins  v.  Smith,  [1903]  1  Ch, 
373  ;  Re  Brydone's  Settlement,  Cohh  v.  Bnjdonr,  [1903]  2  C'ii.  84. 


IXDEX. 
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ABATEMENT, 

e(|uality  in,  between  general  legatees,  19G. 

even  although  legacy  preceded  by  words  "  in  first "'  place,  ib. 
iilitir  w^iere  intention  to  give  priority  is  clear,  ib. 

ABSOLUTE  INTEREST, 

(1)  irhat  ivonln  jiriiiid  facie  pas.'!  absolute  interests  in  real  estate. 
in  a  deed  words  of  limitation  essential,  181,  197  d  se(j. 
exceptions,  201  it  *t</. 

settlement  of   a    mere    equitable    interest   where   the 
intention  to  pass  absolute  interest  is  clear,  197,  199. 
grants  to  the  King,  201. 

corporations  aggregate,  ib. 
heirs  direct,  202. 

aliter  to  heir  in  the  singular,  ib. 
releases  between  joint  tenants  ami  coparceners,  2<»3, 
gift   to  donee  for  life  with    remainder  to   his   heirs 
jtasses  the  fee,  210  tt  seq.       iitc  LIMITATION, 
Words  of. 
of  rents  and   profits   with   words   of   limit^ition 
piisses  the  fee,  199. 
aliter  if  no  such  words,  ib. 
to  A.  and  his  heirs  with  a  gift  over  on  failure  of 
issue,  A.  takes  absolutely,  22G  tt  snj.,  281 

(  (  SllJ. 

aliter  if  the  gift  had  Ih-cu  in  fni  ni  nf  a  chifting 
use,  281  it  SKj. 
or  nmlained  in  a  will,  22U,  281. 
in  a  will  every  gift  of  real  t-slate  jiriiml  fac'u   pass»'s  the 
lee  without  the  words  of  limitation,  198  it  mif. 
devise  of  rents  and  piolits  onlv,  mav  pa^s  the  fee, 

l.lu,  ]:W,  199. 
to    devisee  for    life  with   remainder  to  hix 
heirs  will   pa>s  the  fee  uu'ler    rub- 
in    Slielhij't    I'nne,    210    rt    mij.       See 

Limitation,  Woudh  ok. 

Unle^.S    on    the    whole    will     the     Word 
heiis   WU«   iutentled   to    refer   to  jxi- 
miiiif  lI'Miiitiiitif,  ill. 
of    a    reritcharge    ereuted    by    the    will   in 
jiriiiiA  fiifir  for  life  only,  S*"*. 
<i/i/cr  in  cnr--  <■•'  ■!•■* ' !  m  evict- 
ing one,  t' 

(    1   ] 
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ABSOLUTE   INTEREST— <o»///( )'<•,/. 

(1)  JJlud  irordu  jiriiiid  /<icie  pass  absolute  interests  in  real  ratftte — 

roiititiiu'd. 
in  a  will  ovcrv  i^it'r  of  real  cstato,  etc. — rnntinuecJ. 

ik'visi'  to  A.  in  tVe  witli  a  gift  ovur  on  failure  of 
i.ssiiL',gift  over  good  as  an  exi'iutmy 
devise,  226  d  sw/.,  281  d  .sw/. 
alitcr  ill  a    deed    unless    through   the 
inediuiii  of  a  shifting  use,  281. 

(2)  Ahsfdnte  i)itcn',4  in  j^ersonal  eatate. 

annuities  created  by  the  instrument  are  primd  facie  for  life 

only,  204  ft  seq.     See  Annuities. 
attempt  to  create  an  estate  tail  passes  the  absolute  interest, 
See  Limitation,  Words  of  .  218. 

bequest  to  legatee  and  his  issue  or  children,  efl'ect  of,  221, 

222. 
rule  in  Shelki/'s  Case,  generallv  speaking,  does  not  apply 
to,  220.' 
so  that  gift  to  donee  for  life,  with  remainder  to  heirs 
or   heirs   of   the    body    or   children    or   issue,    will 
generally  be  construed  literally,  220 — 222. 
but  where  on  the  whole  instrument  it  is  clear  that 
donee  wished  to  create  a  lien'tahle  interest,  then  the 
first  taker  will  take  al)S(jlutely,  220  et  seq.  ■ 
exainijles  of  above  principles,  ih. 

(3)  Gifts  apimrenthj  absolute  inrpliedly  rut  dovn  to  a  less  estate  by 

subscq uen t  j)rorisions. 
a  gift  may  Ije  absolute  or  sul)stitutional  according  as  it  is 
of  real  or  jjersonal  estate,  314. 
in  terms  primd  facie  absolute  may  be  suljsequently 
cut  down  to  a  life  or  other  limited  estate,  169, 
but  only  by  clear  words.  175.  175,  178. 

devise  to  A.  and  his  heirs,  but  if  he  dies  without 
heirs   to  B.  (a   person   capaVde  of  being  his 
collateral  heir),  cuts  down  A.'s  estate  to  an 
estate  tail,  189. 
gift  of  income  with  power  to  draw  on  capital,  177. 
gifts  to  trustees.     Sec  Estates  op  Trustees. 
to  cut  down  an  apparently  al)solute  gift  words  must  be 
clear,  169,  175,  178. 
precatory  words  engrafted   on  an  absolute   gift,  169 

et  seq. 
trust  for  payment  to  others  which  does  not  exhaust 

the  property,  174. 
gifts  over  of  what  the  donee  may  not  have  disposed 

of,  176. 
direction  that  trustees  are  to  retain  gift  in  trust  for 
donee  for  life  Avith  remainders  over,  293  et  seq.    And 
si'e  Divesting,  etc.  (5). 

(4)  JFhrflifr  (qrparentlij  absolute  ijifts  are  vested  or  contiwjent.     See 

Vesting. 

(5)  Absolute  gifts  stcbject  to  be  divested  in  certain  contingencies,  as 

failure  of  issue  and  the  like.     See  Divesting. 

[2] 
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"  ABSOLUTE  POWER,"  385. 

ACCELERATION 

Uikes  place  in  favour  of  remainderman  where  the  particular 
estate  conies  to  an  end  by  some  other  event  than  that  on 
which  the  remainder  is  expressed  to  take  effect,  182,260,270. 

ACCESSORIES  TO  PROPERTY, 

gift  of  property  passes  all,  124. 

ACCRUED  SHARES, 

primd  facie  free  from  conditions  attached  to  original  ones,  185, 

187,  298— 30(j. 
ah'ter  where  test;\tor's  evident  intention  was  to  treat  tlie 
estate  as  an  aggregate  fund,  186,  299. 
Sec  Divesting  of  Vestkd  Interests  (6). 

ADDITION, 

erroneous,  to  description,  immaterial,  56. 

ADEMPTION, 

effect  on,  of  subseciuent  repurchase  by  testator,  122. 

AGREEMENT  FOR  SALE 

is  suj>planted  l>y  subsequent  conveyance,  64. 
adeems  specific  devise,  141. 

AGRICULTURAL  CUSTOMS, 

effect  of,  on  the  interpretition  of  deeds,  etc.,  39  ef  neq. 

"ALIENATE  OR  INCUMBER,"  385. 

ALIENATION, 

direction  against,  when  void  for  repugnancy,  176. 
gifts  over  upon,  290  >'f  ^"y. 

"ALL  THE  ESTATE"  CLAUSE, 
eHect  of,  144,  146. 

ALTERNATIVE  GIFTS,  310 ^<  «^g. 
may  be  original  or  substitutional,  ib. 
whensul)stitutional,  i7>.     Se<  Suustitltionai,  (Iifts. 
original,  Hi. 

important  dilferences  between  original  alternative,  and 
substitutional  gifts,  t6. 
conditit^ns  anne.xed  to  first  alternative  donee  will   not  ;;ri»(i<} 

facie  apjdy  to  the  second,  311,  318. 
alternative  gift  to  a  clii»s,  how  chu's  iwcertaineil,  31 1,  320. 
gift  to  two  alternative  chLs,ses  .w  joint  tenant-,  311,  320. 

AMBIGUITY,     Awl  see  Contuadiction  ;    EgiivocAtlo.s  ;    Kvi 

DENCE. 

ANCIENT  DOCUMENTS, 

constru<tion  of  olfwMire  wordn  in,  9,  19,  27  >t  ^./. 

fiJHtorical  wriiing<»  admii«>«ible  in  evidence,  when  conHlruing,  19. 

uitage,  when  admit*Hil>le  to  Jinxiiii  in  the  inlerpreljiliun  of,  i7 — 31. 

illuHtnitioiiH,  2M  rt  /•/■</. 

not  rehlricte«l  to  eviaeme  of  uncii-nl  u««ge,  2H. 

usage  iniiHt  have  tH'cn  uniftirni,  2H. 

W.  2  I.  [   3   1 
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"  AND  " 

Avhen  roa.l  "or,"  385. 

ANNUITY, 

l)i.'4Uest  or  ik'vise  of,  created  by  the  will  itself  without  words  of 
limitation  jt»ii-n/i(? /(«•(>  only  confers  a  life  annuity,  204. 
alitcr  where  gift  over  on  death  of  annuitant,  207  it  scq. 
charged,  whether  on  cdrpuK  or  only  <>n  income,  335)  (t  siq. 

as  between  tenant  for  life  and  remainderman  of  residue, 
tenant  for  life  jirimarily  liaVde,  339  '/  .scfy. 
circumstances  indicating  that  annuity  is  to  be  perpetual,  205, 

208  et  seq. 
where   declared  object  of  annuity  requires   it  to  be  c(jn- 
tinued  beyond  the  life  of  the  annuitant,  208. 
income  arising;  from   a   particular   fund,    Ijcipu-st    of   without 
limit  is  a  gift  of  the  corpus,  20.")  rt  snj. 
And  see  INCOME  ;  Rentcharge. 

APPOINTMENT.    See  Power  of  Appointment. 

APPURTENANCES, 

express  grant  of,  effect  of,  120. 

pass  without  express  reference  to,  124  et  seq. 

ARCHER'S  CASE, 
rule  in,  213. 

ARMS  CLAUSE, 

where  impossible  to  com]ily  with,  3J)0. 

"AS  COUNSEL  SHALL  ADVISE,"  3G0. 
"ASSIGNS,"  385. 

B. 

"BANKRUPT,  BECOME,"  385. 

BASTARDS.    See  Illegitimate  Relations. 

BENEFITS, 

gift  of  all  the,  of  ])roperty,  passes  the  property  itself,  130  d  seq. 
rule  re1)utted  by  context,  136. 

BLANKS 

may  not  generally  be  tilled  up  by  ])urol  evidence,  42,  44. 

" BORN " 

at  a  certain  time  includes  persons  en  ventre  sa  mere,  73  dseq. 
aliter  as  to  illegitimate  children,  78  et  seq. 

BOUNTY, 

intention  of  will  be  carried  out,  51. 

BROTHER 

includes  half-brother,  385. 

BT'ILDING  PURPOSES, 

grant  of  land  for.  carries  all  necessary  easements  over  grantor's 
other  land,  124,  130. 
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BUSINESS, 

gift  of  does  not  cany  the  preinises,  386. 

c. 

CAPITA,  PER, 

where  nieiiil>eis  of  a  chiss  t;ike,  98,  236  tt  seij. 

CAPITAL, 

implied  gift  of,  luuler  absolute  gift  of  iiioome,  130  d  sni.,  136. 

"CASH,"  386. 

CHANGING  WORDS,  31  >•(  scj. 
And  aee  " Or"'  hikI  "  And." 

CHARGE  OF  DEBTS, 

legatee  takes  al>.solutely,  .subject  only  to  tlie  charge,  17-4. 
on  rents  and  |>ri)tits,  is  a  charge  on  the  property  itM-lt".  133. 
what  constitute.-*,  331  it  .•>'</. 
.S«  Deht.s. 

"CHARITABLE  OR  OTilEU  INSTITITIONS,"  386. 

CHARITIES, 

cy  piu'-s  doctrine  as  to,  62. 

even  failure  of  specific  charity  will  not  make  the  gift  void,  62. 
gifts   of   income   amongst,    in   specific   .sums,    implied    ;,'ift    of 
balance,  134. 
to,  never  void  for  uncertainty,  58,  60. 

unless  gift  is  for  charitable  or  non-charitable  ])urpo.<e.'<, 

61. 
"CHATTELS  REAL,"  386. 

CHILD 

does  not  include  gramlchihl,  386. 
No!  Children. 

CHILD  ^A'  VESTUE 

considered  to  be  non-e.\istent  U>v  purposes  of  applying  rule  in 

]Vild\  Chm,  224. 
included  in  gift  to  jjer-sons  "living"  <>r  "burn,"  73  Wm/. 
(jHfir>'  in  the  case  of  illegitimate  childieii,  88  it  mil. 

CHILDREN, 

I  lass  of,  liow  a.scertained.     Sn  C'lak.s. 

"  of  A.  and  B.,"  3H6. 

gift-x  over  in  default  of.     S>>   Divkstinc,  ktc. 

in   fav<mr  <jf  parents  and,  etc.,  may  l>e  subHtitutional  oi 
successivr  according  to  conle.\t,  313. 
or  ubMiliite  or  sub»<tiliiti(>nal  according  im  tlie  Hubjrct- 

matter  Im  real  or  |MM»Minul  pr»)|MTly,  314. 
or  may  give  the  pro|M'rty  (<•  paivntn  and  chiMivn  mn. 

currently,  if  pi-rMinul  ••«lalf,  222. 
or  may  giv«r  part-nt  cftJiic  lail  if  r«'Jil  e^latt*.  i7».  rt  *f</, 
"heint  of  the  ImmIv,"  may  M>mctimiH  m<-itn,  and  in  thai  eaiM*  rule 

in  SluUrij'»  r,«^nppli<"%  216,  221,  222. 
illegiliiunte,  47  't  /w^,,  Hit  rt  tn/. 

Sv    Il.I.K'ilTIM.VTK    ItKI-ATIO.NH. 
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CH I LDREN— <-o??<r«werf. 

personal  estate,  <^\it  of,  to  A.  and  his  children,  primit  fncir  gives 
it  to  A.  and  his  children  concurrently  as  a  class,  222. 
slight  indications  of  intention  suthcient  tn  give  it   to  iheni 
successively,  222. 
real  estate,  gift  of,  to  A.  and  his  cliildren  in  a  will  gives  estate 
tail  if  he  ha.s  any,  222  et  seij. 
aliter  if  he  has  not,  ih. 
spoken  of  as  existing  where  none  e.xist,  evidence  adinissilile  to 

explain  meaning,  22,  23. 
substituted  for  parents.    /See  Substitutional  Gifts. 

"CHILDREN  OR  LEGAL  REPRESENTATIVES,"  386. 

CHOICE.    See  Selection. 

CliiCUMSTANCES 

which  may  alter  the  ordinary  meaning  of  words,  8  ft  seq. 
Ajid  see  Surrounding  Circumstances. 

CLASS, 

ascertainment  of — 

where  gift  to  is  specific,  only  those  can  take  who  were  iu 
existence    when    the   instrument   came   into 
operation,  104. 
is  general   and   immediate   same  rule  applies, 

105,  107  ef  seq. 
equallv  applicable  to  appointments  as  to 

gifts,  108. 
exclusion    of    general    rule    by    express 
words,  109. 
or   where   no   member  of  class    in 
existence  when  instrument  takes 
effect,  10"),  108. 
general  and  in  remainder  all  who  come  into 
existence  before  ]ieriod  of  distribution 
can  take,  105,  110  c^  scfj. 
applies   efjuallv  to   objects  of  a   power» 

114. 

rule     not    rejected    merely    because    it 

might  make  gift  void  for  remoteness, 

110. 

postponed  until  a  given  age,  107,  111  e<  seq. 

or  where  the  shares  of  the  members  of 

the  cla.ss  are  to  vest  or  be  payable  at 

different  times,  113. 

distinction   between  gifts  of  cor^nts  and 

gifts  of  income,  112. 
rule  does  not  api)ly  to  gifts  to  children 
when    youngest  attains    twenty- 
one,  114. 
nor  where  accumulation  directed  to 
provide  portion.?,  114. 
substitutional,  311,  320. 
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CLASS — contin  tied. 

children    of,    when     it    includes    illegitimate    cliildren.      See 
Illegitimate  Relations. 
even   then  i*  confined  to  rtpiiitd  children  of  father  born 
before  the  instrument  come  into  ojieration,  79  it  .<(</. 
iiliter  in  case  of  mother,  87. 
tiiiestionable   whether  a  child  tn   ventre  can   In-  a  nyiit'd 
child,  88  tt  siij. 
continjient,  income  of  legacy  to,  where  one  meml>er  of  chiss  has 

atUiined  a  vested  interest,  329. 
definition  of  a,  92. 

opinion  of  Lord  Davey  as  to  what  is  meant  by  a,  92. 
erroneous  enumeration  of,  generally  immaterial,  99  it gi(j. 

whether  number  greater  or  smaller,  and  whether  gift  is  t<i 
class  generally  or  to  each  memlx-r  of  it,  100. 
illustrations,  i7<.  it  »■«/. 

<i/t<t'r  where  enumeration  correct  at  date  nf  the  will,  >l>. 
or  the  cla.ss  is  illegitimate,  101  it  stq. 

where  intention  to  benefit  some  mend)er8  only 
of  tlie  chuss,  (7). 
illustrations,  101. 

whether  evidence  admissible  to  pmve  inten- 
tion, 102. 
exclusion  or  inclusion  of  a  person  by  name  does  not  jireveiit 
ilonees  taking  as  a  class,  94. 
even  where  all  in  existence  are  named,  tluy  may  take  ;ls  a 
c1;l«s  if  intended  to  do  so,  94. 
gift  to  a,  meaning  of  the  expression,  93.  ' 

two  classes,  or  to  an  individual  and  a  class  as  tenants  in 
common,  236  et  stq. 
meaning  of  "taking  as  a  class,"  93. 

members  of  a,  dead  at  the  date  of  the  will,  no  substitutional 
legacies   of  their   shares   can    take    effect    unless    exftressly 
provided  for,  224.     Sie  Substitutional  Ciiftk. 
naming  ]K-rs(jns  who  constitute<l  the,  at  the  date  of  the  instru- 

tnent,  does  nt»t  prevent  them  taking  iv*  a  "lass,  94. 
power  of  selection  among  a,  may  give  the  pr()j)erty  in  default  «if 
appointment  to  the  entire  cliL-v-,  9.')  it  uni. 
alitir  where  there  is  a  gift  over  in  default  of  appointment,  |7». 
mere  residuary  U-tjuect  not  eipiivaleiit  to  a  gift  over, 
examjdei* —  96. 

where  cla«s  held  to  take,  96  it  >.'/. 

not  to  take,  97  it  mif. 
they  take,  they  t-ike  e<pially  y«r  aiiiiln,  98. 
and  not  Mubjed  to  hot«hiKii,  98; 
alttir  where  two  distin<  t  clajtst-H,  ih. 
wlio  constitute  the  clfuvn  in  such  <juiej<,  il>. 
Hub«titutional  gift  to  lw(»  ullenuilive,  iih  joint  leuuntis  311,  320. 
venting  of  giftM  to  Ji,  HKl. 

CODIflL, 

confirmation  of  will  by,  only  conlirnm  it  iw  originully  exi'cut4Hl, 

386. 
recital  in,  may  Ix*  um-d  to  expluin  the  nM-anin^  of  the  wdl,  3<l. 
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COLLATERAL  HEIR, 

devise  to,  in  default  of  lieir.s,  gives  estate  tail,  189. 

COMMON,  RIGHTS  OF, 
grant  of  land,  carries,  126. 

"COMPANY," 

meaning  of,  in  investment  clause,  386. 

CONCURRENT  OR  SUCCESSIVE, 

whether  interests  are,  221. 

CONDITION, 

illegal,  if  precedent,  renders  gift  void  ;  if  subseciuent,  gift  over 
void,  252,  25.')  et  seq. 

CONDITIONAL  CIFTS,  251— 3:50. 
detinitiou  of,  252. 
See  Vesting  ;   Divestixg  ok  Vested  Interests  ;   Contin- 
gent   Gifts  ;      Intermediate     Income  ;      Survivors  ; 
Substitutional  Gifts  ;  Gifts  Over  ;  Death  Spoken  op 
AS  Contingent. 

CONFLICTING 

provisions  in  the  same  instrument,  53  et  seq.,  160. 

CONSIDERATION 

may  be  proved  1)V  extrinsic  evidence,  38. 

CONTEXT, 

may  alter  the  primd  facie  meaning  of  the  words  or  phrases, 
exam]>les—  8,  10  et  seq. 

eldest  son,  70,  72. 

wife,  66,  71. 

CONTINGENCY 

annexed  to  first  gift,  not  lyrimii  facie  extended  to  the  gift  over, 

260,  270,  311,  318. 
CONTINGENT, 

death  spoken  of  as,  308  et  seq. 
gifts,  definition  of,  252. 

to  A.  for  life  or  widowhood,  and  in  the  event  of  her  marry- 
ing again  to  B.,  the  latter  takes  a  vested  interest  to  take 
effect  on  A.'s  death  or  mariiage,  260,  270. 
whether  a  contingent  gift  carries  the  intermediate  income, 

323  et  seq. 
See  Vesting  ;  Gifts  Over  ;  Substitutional  Gifts. 

CONTRACT.    See  Agreement. 

CONTRADICTION 

between  two  parts  of  one  instrument,  53  r/  seq.,  160. 

"CONTRARY  OR  OTHER  INTENTION,"  386. 

CONVEYANCE 

cannot  be  construed  by  reference  to  previous  executory  agreement, 
supplants  agreement  lor  sale,  ib.  64. 

COPYHOLDS.    See  Estates  of  Trustees. 
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CORPORATION  AGGREGATE, 

grants   to,   without   words  of  limitation  pass  the  fee  simple, 
aliier  corporation  sole,  ib.  201  d  seq. 

COVENANTS 

construed  most  strongly  against  the  covenantor,  49. 

COVENANTS  TO  SETTLE  PROPEKTY,  362  >>(  seq. 
capitalisation  of  income  not  Ijound  by,  369  <;/  *>'</. 
definite  interest,  covenant  to  settle,  will  not  extend  to  any  other 

interest  in  same  property,  380  'i  seq. 
disentail,  such  covenants  do  not  oblige  lady  who  is  tenant  in 

tail  to,  369,  372. 
income  not  bound  by,  369  et  seq. 

future  property,  what  is  comprised  in  a  covenant  to  settle,  374. 
must  lie  either  a  new  title  or  a  change  from  expectancy  to 
possession,  374,  378  et  .nq. 
remainder  vested  at  marriage,  but  falling  into  posses- 
sion during  coverture,  379. 
becoming  vested  in  interest  merely,  during 
coverture,  ih. 
primd  facie  restricted  to  property  acquired  before  the  death 
of  the  husband,  374,  375  et  seq. 
qufpre,    whether    not    restricted    to   property  acquired 
during  coverture  where  lady  entith^d  for  separate 
use,  377. 
may  bind  present  property  of  the  wife  where  it  extends  to 
property  to  be  acquired  bv  husband  j^n-  nvirifi, 

11,  374,  377. 
qwrre,  where  marriage  since  1882,   374,  378. 
cannot  extend  to  present  jtroperty  of  wife  where  the 
husband's  interest  ^Mre  mariti  not  referred  to,  378. 
Married  Women's    Property    Act,    eflect    of  s.    19    on    such 

covenants,  363,  366  et  seq.' 
present  jjroperty,  what  is  i-omprised  in  a  covenant  to  settle, 

374  et  seq. 
I>ower  of  apjjointment,  such  covenants  do  not   oblige  wife  to 

e.xercise  in  her  own  favour  or  in  favour  of  trustees,  369,  371. 
remainder  vested  at  marriage,  379. 

not  in  existence  at  inarri;ige,  I'/i.  et  seq. 
restraint    on    anticipation    prevents    the    operation    of    such 

covenants,  369,  371. 
title,  covenant   to  settle   future  property  whiih   may  come  to 
c^ivenantor  umler  a  speiitied  title  does  not  bind  the  property 
if  arquired  under  anotlnr  title,  380  et  s>q. 
value,  covenants  to  settle  propertv  exceeding  a  specitieil  value, 

3S2  >t  seq. 

inean.s    the    actual    value   of   the    i)roperty   an<l     not   the 

actuarial  value  of   the  covenantor's  future  interest 

in  it,  3H2  rr  ;<../. 

value  means  net  value,  383. 

where  covenant  limited   to  pro|»erly  acquirecl  at  one  lime, 

and  from  one  iwiune,  3M2— 384. 
advuucen  luudu  Uj  hidy  iiiUHt  1m:  con.Hidered,  384. 

I  '••   ) 
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COVENANTS  TO  SETTLE  VYlO?EKTY—routuiuat. 
wife,  when  bound  by,  3(i2  <t  anj. 

covenant  by  husl)an(l  alont',  that  property  shall  be  settled 
where  wife  jiarty  to  the  deed,  362 '<  srq. 
or  that  wife  shall  settle,  3G4. 
he  will  settle,  ih. 
declaration   <>r   jiroviso  in   deed   to  which   she  is  a  ])artv, 

3(;2,  3(i'4. 
infant  wife,  who  would   be  bound   but,  for  the  fact  of  her 
infancy  must  proni])tlv  n^pudiate  on  coming  of  age  or 
.she  will  be  bound,  363^  368. 

COUSINS 

means  first  cousins,  387. 

CROSS  REMAINDERS, 

rule  as  to  implication  of,  179. 
illustrations  of  rule,  184. 
rule  seldom  a]j])lies  to  deeds,  ib. 
See.  Executory  Settlements. 

CUMULATIVE 

and  substituted  legacies,  193. 

CUSTOM, 

evidence  admissible— 

that  a  deed  was  made  subject  to  a  trade  or  other,  39. 

unless  inconsistent  with  the  deed  itself,  39. 
to  rebut  custom,  40. 
examples  of  documents,  the  interpretation  of  which  is  modified 

by  trade,  39  et  mj. 
wills  not  aft'ected  by,  39. 

CUSTOMARY  SENSE, 

a  (juestion  of  fact  in  each  case,  20. 
evidence  as  to,  20. 

judicial  notice  without  evidence  in  .some  cases,  20. 
distinction   between  customary  sense   of  words  in  deeds  and 

wills  respectively,  20. 
evidence  to  rebut,  34. 
words  used  in,  8,  19  e^  seq. 

CY-PRES, 

doctrine  of,  in  relation  to  estates  tail,  216. 

D. 

DATE 

from  which  deeds  and  wills  s])eak,  116  et  .leq. 
See  Property. 

"  DAUGHTERS,"  387. 

DEATH 

spoken  of  as  contingent,  308  et  seq. 

primd  facie  means  death  before  the  period  of  distribution, 

308. 
aliter  wliere  coujjled  witli  another  contingency,  308. 
without  issue.    See  Divesting  of  Vested  Intehest.s. 
[  10] 
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DEBTS, 

charge  of— 

on  rents   and   profits   is  a  charge  on  the  proijerty  itself, 
enforceable  liy  sale  or  mortgage,  133. 
real  estiite  n>av  be  created  either  expresslv  or  impliedly, 

331. 
either   in    aid,    or  in    exoneration    of  personalty, 

331  et  scq. 
when  in  aid  of  merely  or  when  in  exoneration  of 

personalty,  332,  336. 
Locke  Kings  Acts,  332. 

contrary  intention  under,  333. 
trust  to  pay,  may  give  balance  to  the  trustee,  175. 

DEEDS, 

where  contradictory  clauses,  first  preferred  to  later  one,  53,  54. 
See  Property. 

DEFAULT  OF  ISSUE.     .SVe  Death  without  issce. 

"DESCENDANTS^" 

may  be  construed  as  a  word  of  limitation  in  a  will,  but  not  in  a  deed, 
-4  nd  see  Glossary,  387.  222. 

DESCRIPTION, 

donees.    ,">Ve  Donees  ;  Class. 

general,  of  pi'operty,  what  included  under,  138  et  tteq. 

not  included  under,  144  et  seq. 
inaccurate.     See  Falsa  Dkmonstratio. 

habitual,  by  testator  when  evidence  admissible  to  explain 
intention,  21  et  seq. 
pr()]>erty  of,  llf!  et  seq. 
See  Property. 

DEVISEES.    See  Donees. 

DICTIONARY, 

evidence  as  to  meaning  of  words,  7. 

*'DIE  WITHOUT  EVER  HAVINC  BEEN  MARRIED,'  387. 

"DIE  WITHOUT  LEAVINC  CHILDREN,"  387. 

restrirtcd   to  chiMren  who  have  not  attained  vested   interest.s, 

2N7. 
"DIE  WITlinrT  LEAVINC  cHll.DHKN  Sl'UVl  V1N(  ;,'^  3f^7. 

DIK    WITHOUT    ISSUE.      .Sc   (Jifts   Over;    Substitutional 
(Juts  ;  Divehtino,  etc.  (3). 

"DISCRETION,"  387. 
DISTRIIU'TION,  PERIOD  OF,  1«»2. 

Aidl  ">,■  ("aI'ITA,   I'Klt. 

DIVESTING  OF  VESTED  INTERESTS,  281  tt  laj. 
(1)  h'ormalitifK  rfijuirid  fur  rffrdive — 
in  deedM,  2H1      283. 

medium    of   a  «liifting    use  or  a   tru.«l    e-M-ntiul, 
wills,  |7,.  281  W  s,q. 

divcHting  ( la\i-<-  muy  In?  direct,  ib, 

I    11    l" 
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DIVESTING  OF  VESTED  INTERESTS-fo«<mue(7. 

(2)  General  principles  for  infirprrtinn  ilivcsti)ig  rlauscs — 

clause  aiii>aivntly  divt-stin^'  a  vested  interest  may  on  the 
whole  will  he  construed  as  euttiuf,'  down  absolute 
interest  to  a  life  estate,  257,  2!)."). 
inipoitance  ot'llie  point,  2!')~,  295. 
diften-iiee  l)etween,  and  eonditions  precedent  to  vesting, 
divesting  clauses  not  favoured,  2^S3.  255  et  scq. 

gifts  to  a  class  at  twenty-one  with  gift  over  on  death 
before  gift  jjavable,  the  word  '•])ayable"  often 
construed  as  "  vested,"  284,  285.  " 
accentuated  in  case  of  marriage  settlements,  284. 
rule  in  Emperor  v.  Rolfe,  285. 
gifts   over   on    death    before  becoming   entitlrd    in 

po.ssession,  28f). 
where  will  ambiguous,  absolute  vesting  favoured,  ih. 
gifts  over  on  death  without  lidvitifi  cliildren,  ^>rin/(l 
facie  restricted  to  childien  who  have  not  attained 
vested  interests,  287. 
where  divesting  clause  not  ambiguous  it  will  be  construed 
strictly,  284,  288  d  xeq. 
exact  contingencv  must  ha])pen  in  order  to  make 
clause  effective,  255,  288,  294  et  set/, 
e.g.,  gift  to  A.,  B.,  and  C,  or  such  of  them  as 
survive  life  tenant  ;  if  none  survive,  all 
take,  255,  295. 
aliter  if  gift  had  been  to  .such  of  A.,  B.,  and 
C.  as  sliall  survive  life  tenant,  255. 
gift  to  A.,  but  if  he  (lien  vithoid  i.wue  to  B.,  is 
absolute  if  A.  dies  with  issue,  or,  in  case  of 
land,  if  he  has  issue  who  attain  twentv-one, 
230,  255,  288,  294. 
similarly  gift  to  A.  for  life  with  remainder  to 
his  children  ;    but  if  any  child  dies  in  A.'s 
lifetime  leaving  issue  the  child's  share  to  go  to 
sucii  issue,  gives  such  child  an  absolute  interest 
if  he  dies  in  A.'s  lifetime  without  issue,  294. 
if  uncertain  it  will  be  void,  290. 
divesting  clauses  on  attempted  alienation,  290  et  seq. 
gifts  over  on  marriage,  292. 

distinction  between  and  gifts  luifil  nuirriage,  256. 
gifts  over  on  death  in  testator's  lifetime  where 

he  and  legatee  die  simultaneously,  292. 
if  the  gift  over  fails  for  any  reason  tlie  divesting 

clause  fails  with  it,  293  li  seq. 
of  a  sum  payable   by  instalments,  the   balance 
does  not  go  over  in  case  of  death  of  the  donee 
unmarried,  292. 

(3)  Gifts  over  on  failure  of  issue,  226  et  seij. 

only  divests  estate  in  case  of  failure  of  issue,  22(),  255, 

"  no  implied  gift  to  issue,  255.  288,  294. 

unless  on  the  whole  of  the  will  it  cuts  down  the 

apparently  absolute  interest  to  a  life  estate, 

313. 
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DIYESTINti  OF  VESTED  INTERESTS— confinMcc/. 

(3)  Gifts  over  on  failure  of  issue — continued. 

iu  grants  by  deed — 

of  real  esU\te  are  void,  226,  227. 

uliterii  a  sliifliiii,'  use  or  a  trust  i^^  created,  281. 
personal  estate   void  unless  created   hy  way   of 
trust,  226. 
wills  of  real  estate  are  valid  as  executory  devises,  226. 
formerly  gave  an  estate  tail,  228. 
now  become  void  if  issue  lives  to  attain  twenty- 
one,  230. 
wills  of  personal  estate  good  as  executory  be([uests,  226 
gift  over  on  death  without  leaving  children,  287.         et  seq. 

surviving,  387. 
prima  facie  means  death  without  leaving  issue  surviving 
at  anv  time,  and  is  not  restricted  to  period  of  dis- 
tribution, 226,  228  et  seq.,  313. 
Viut  may  on  tlie  whole  will  be  restricted  to  period  of 
distriViution,  313. 
different  etlecl  of   the  above   alternative   con- 
structions, ib. 

(4)  Gifts  over  on  failure  of  heirs,  226,  230. 

void  in  general,  226,  230. 

aliter  where  the  gift  over  is  to  a  person  who  might  be  the 
collateral  heir,  in  which  case  the  original  gift  (if  by 
will)  is  cut  down  to  an  estate  tail,  189,  226,  230. 

(5)  Ahsolnfe  gifts  suhsequentlij   directed  to  be  held  iu  settlement, 

rule  in  Lassence  v.  Tierneii,  293.  293  et  seq. 

if  the  future  interests  all  fail  the  original  absolute  gift 
remains  undiveste<I,  178,  293,  296  et  seq. 
absolute  gift  lapses,  the   future  settleil   interests 
lapse  with  it,  ib. 
unless  on  tiie  true  interpretation  of  the  will  a 
.-hare  of  ihf 'state  as  distinguished  fmiu  the 
share  of  the  dmiee  wi>s  settled,  ih. 

(6)  Hon- fur  divest iiiij  clauses  extend  to  accruni  shares,  298  et  seq. 

priniA  facie  do  not  extend  to  accrued  shares,  ib. 

gifts  over  to  survivors  are  not  subject  to  original  trusts, 

rule  e<[ualiy  apjdicable  to  real  estate,  ib.  298. 

settlecl  shares  of  daughters  with  cross  remainders  t<«  ntlier 

daughters,  ib. 
rule  uipable  of  being  ne^^atived,  ib. 

more  easily  negatived  than  most  rules  as  to  divesting, 
wliat  circumsUiKf-  will  implie<lly  negative  rule,  ib.      299. 

(7)  Voitl  direst iinj  rlausis — 

absolute  gift  — 

with  gift  over  of  what  the  donee  may  not  part  with, 
miiy  be  g<Kj<l  if  the  tirst  gilt  lapses,  ib.       176. 
gift  over  of  pioti-edc  in  rji«e  of  Kille,   176. 

if    donee      ilies     without     iw^ue     aJid 

intestate,  176. 

apparently  absolute  gift  with  voi«l  gift  over,  may  on  true 

loiiHtruction  of  entile  will  turn  <jut  to  be  a  life  interest 

witli  n  general   power  of  apiMjintment,   177,  256,  2.'»7, 

29.'.  <r  A,./.,  313. 
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DIVESTING  OF  VESTED  INTERESTS— co/(^ittHed. 

(7)  Void  (Uvcsti)Kj  clait.its — ctiniiiiitid. 

devise  to  A.  or  his  heirs  gives  A.  the  fee,  314. 
failure  of   orij^iiial   •^ift,  mav  avoid    gift   over   as   well, 

293  rt  >srr/. 
grant  to  A.  and  his  heirs  with  gift  over  in  default  of 

issue,  266  it  xeq. 
illegal  condition,  on,  252,  25r). 
gifts  over  on  marriage,  256. 
itlifer  gifts  nutil  marriage,  256. 
leave  prior  gift  absolute,  293  it  soj. 
on    death   in    A.'s   lifetime    Avhere   donee   and    A.    die 

simultaneously,  292. 
survivors  in  favour  of,  where  none  survive  the  contem- 
plated date,  original  gift  to  all  remains  absolute,  255,295. 
uncertainty,  289. 

when    exact   contingency   does   not   happen,    255,    258, 

293  d  xeq. 
where   original  gift  lapses  gift  over  fails  with   it,  293, 

296  et  sHf. 

(8)  (rifts  over  in  favour  of  aurvivors,  301  et  mq.     See  Survivors. 

(9)  Substitatiomd  yifts.     See  SUBSTITUTIONAL  Gifts. 

DIVIDENDS, 

gift  of,  may  pass  the  stock  itself,  136. 

"DOMESTIC  SERVANT,"  387. 

DOMICILE 

governs  legitimacy  of  marriage  and  birth,  81. 
except  in  relation  to  descent,  ib. 

DONEES, 

ascertainment  of  class  of,  where  gift  is  to  a  class.     See  Class. 
court  favours  interpretation  most  favourable  to,  49  et  xeq. 
described  and  not  named,  66  et  seq. 
And  see  CLASS, 
by  reference  to  their  occupying  a  particular  office,  dignity, 
or  position,  such  as  wife,  eldest  son,  superior  of  a 
convent,  holder  of  a  peerage  and  the  like,  66  et  aeq. 
general  rule  rebuttable  l)y  context,  11  et  neq. 
relationship  primd  facie  includes  only  those   who  are 
legitimately  related,  76  et  seq. 
rule  rebuttable  by  context  or  surrounding  circum- 
stances, 71  et  seq. 
legitimacy   for    purposes    of    interpretation    means 
legitimacy  according  to  law  of   domicile  of  the 
related  persons,  81. 
description  equallv  appliciible  to  several,  43,  63,  101. 
"  eldest  son,"  70,  72,  73. 

"living"  or  "born"  at  a  certain  time  prinul  facie  includes 
children  en  ventre,  73  et  seq. 
qurrre,  whether    this    is    so    in    the   case    of    illegitimate 
children,  66  et  seq. 
"  husband,"  66. 
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DO'SEES— continued. 

illegitimate  children.    See  Illegitimate  Relations. 

mi,<nained,  i22. 

nou-existent   (where   the    instrument    speaks   of    them    a.s   in 

existence),  15,  22. 
peer,  69. 

"  sujierioress,"  69. 
"wife,"  66— 69,  71. 

"  DUTIES  PAYABLE  OUT  OF  MY  ESTATE,"  387. 

E. 

EASEMENTS 

actual  and  apparent  pass  along  with  a  gift  of  the  dominant 

tenement,  124,  128,  et  seq. 
appendant  or  appurtenant,  125. 

EFFECTS, 

meaning  of,  25,  388. 
"  at  my  house,"  388. 

EJUSDEM  GEXERIS, 
doctrine  of,  9,  23  et  seq. 

disregarded  where  it  would  cause  intestacy,  25. 
illustrations  of,  24  et  seq. 
applied  to — 

instituti(m.s,  24. 
individuals,  25. 
things,  25. 
hereditaments,  26. 
companies,  27. 
powers  of  attorney,  27. 
modem  tendency  against  strict  application  of,  23. 
if  the  particular  words  exhaust  the  whole  genus  the  general 
word  must  refer  to  some  larger  genus,  27. 

ELDEST   HEIR, 

effect  of  devi.se  to,  225. 

"ELDEST  MALE  ISSUE,"  388. 

"  ELDEST  SON, '  70,  72. 

"ENTITLED,  BECOME,"  388. 

"KNTriLKl)  TO  POSSESSION,"  388. 

EX  VESriiE  HA  MEin:, 

donee,  when  capalilc  of  taking,  73  it  seq. 

Ec^UITAIiLE  ESTATE  IN    FEE 

nmy  poiw  by  deed  without  wonln  of  iiiiiitution,  l!>7,  199. 

KgUITY  OF  HEDE.MI'TION 

poHM-.s  under  a  di\i-c  uf  land«,  141. 
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EQUIVOCATION, 

evidence  when  a(lniissil)le  to  exjilain,  42  it  aaj. 

inadniissihle  to  prove  that  l>otli  olijects  were  intended,  48. 
none  lietween    le.L;itiiiiatc    and    illc^'itiiiiatc    relations   of   same 

degree  or  name,  47. 
wliere  no  evidence,  gill  is  \uid  I'ur  uucerlainly,  4(j. 

ERRONEOUS 

ad<litions  to  descriptions  of  donees  or  tilings,  56. 
recitals,  321. 

"  ESTATE," 

gift  of,  in   a   will  primd  fucin  includes  tlie  testator's  ival   and 

]ier.sonal  estate,  161. 
circnmstance.s  lelnitting  that  ])r<sumptiiin,  (7/. 

«  ESTATE  CLAUSE," 
effect  of,  118. 

^'ESTATE  AND  EFFECTS  IN  M,"  388. 
^'ESTATE  DUTY,"  388. 

ESTATE  TAIL, 

"  chihlren,"  gift  1)V  will  to  A.  and  his,  sometimes  construed  to 
pass  an  estate  tail  under  ride  in  JVild's  Case,  222. 
alitcr  where  A.  has  children  at  the  time,  ib. 
devise  to  A.  with  a  gift  over  on  failure  of  issue  no  longer  gives 

estate  tail,  227. 
e.xecutory  settlements  construed  lilierally  so  as  to  cut  down  what 

would  be  strictly  an  estate  tail,  to  a  life  estate,  348,  352. 
"heirs  male,"  gift  to,  whether  it  gives  estate  tail,  225. 
"  heirs  of  the  body  "  or  "  in  fee  tail  "  in  case  of  deeds,  221,  222. 

alitcr  in  wills,  ih. 
implieil  l)y  gift  over  in  default  of  heirs,  to  a  person  who  might 

be  collateral  heir,  189. 
"  issue"  devise  to  donee  and  his,  216. 

life  estate  to  donee  with  remainder  to  heirs  of  his  Ijody,  or 
issue,  210  ct  neq. 

See  LiMiT.\Tiox,  Words  of. 
personal  estate,  attempt  to  create  estate  tail  in,  gives  donee  the 
absolute  interest,  218  ct  seq. 

And  see  Absolute  Interest  ;  Limit.vtkjx,  Words  of. 
unless  a  life  estate  only  was  clearly  intended,  ib. 

gift  to  A.  and  his  issue  or  children,  effect  of,  221,  222. 
rule  in  inid's  Case,  does  not  apjily  to,  222. 
Shelley's  Case  as  to,  rule  in,  210  et  scq. 

does  not  in  general  ap])ly  to  personal  estate,  220. 
And  see  Shelley's  Case,  Rule  in. 
JVild's  Case,  222. 
See  Wild's  Case. 

ESTATE  PER  A  UTRE  VIE.    See  Estates  of  Trustees. 


Index. 

ESTATES  OF  TRUSTEES, 

(1)  Where  they  talce  any  estate,  239  et  seq. 

active  duty  gives  lej:;al  estate  to  trustees,  242. 
'.;/.,  trust  to  convey,  il>. 
power  to  sell,  ib. 
control  or  discretion  gives  trustees  legal  estate,  241. 
coj>vholils,  in    trusts    of,    tliev   usuallv  tixke    legjxl    estate, 

239. 
debts,  charge  of,  without  direction  to  pay,  gives  no  estate, 

241. 
freeholds,  in  trusts  of,  tlu-y  take  no  estate  in  simple  trusts 
unless  property  jjiveii  unto  and  to  tlieir  «*■<>,  239. 
e.g.,  to  permit  lieneticiaries  to  receive  rents,  i}>. 
aliter  in  special  trusts,  ih. 

e.g.,  to  pay  rents    or  to   permit   beneficiaries   to 
receive  iid  rents,  240. 
freeholds  and  copyholds  in  one  gift,  242. 
leaseholds  in  trusts  of,  they  usually  take  the  legal  estate, 

239. 
"pay  or  permit  beneficiary  to  receive"  rents,  effect  doubt- 
ful, 240. 
pay  rents  to  beneficiary  gives  trustees  legal  estate,  239. 
permit  beneficiaries  to  receive  rents  of  freeholds,  trusts  to, 
gives  legal  estiite  to  beneficiaries,  24<». 
aliter  where  trust  is  of  )irt  rents,  ib. 
sale,  trust  for,  or  power  of,  gives  trustees  tlie   legal   estate, 

242. 
.separate  use  of  married  woman,  trust  for,  gives  legal  estate 

to  trustees  even  where  no  devise  to  them,  246. 
simple  trust  of  freeholds,  trustees  usuallv  take  no  estate, 

239. 
unless  property  devised  or  given  to  their  use,  242. 
sjiecial  trust  of  freeholds,  trustees  take  legal  t-state,  239. 
use,  devise  to  use  of  trustees  clearly  gives  U-gal  estate  even 
in  simple  trust,  242. 

(2)  (Juantxty  of  extittr  takm  by  trustees  vliere  theif  take  any,  243 

,7  sn, 
control  vested   in    trusti-c,    mav    impliedly   give    him    tin- 
fee,  247. 
convey,  trust  to,  gives  fee  \<t  trustees,  247. 
deeds  construed  .'•irietly  and  llie  estate  will  not  be  eidarged 

or  diminished  to  Jit  their  duties,  244. 
gift  to  truHU^e.s  and   their  heirs  where  an  estatv  /nr  untrr 
rif,  would  have  sulliced,  ili. 
alilir  where  there  are  incoUHisti-nl  limitations,  zV>. 
in  rase  of  a  will,  ih. 
lease,  power  to,  impliedly  gives  the  fee,  247. 
mainl<'iuince,  power  of,  j^ives  fee  himple,  247. 
ni'irl^'uge,  jjower  to,  impliedly  gives  the  fee,  247. 
recurring  trUHt.s,  give  fee  to  trunlees,  24H. 
KiN',  trust   lor,  c)r  power  of,  impliedly  given   fee  simph-   to 
the  IrUMlees,  247. 
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ESTATES  OF  TRUSTEES- co>ir/H»c-(/. 

(2)  Quantit)j  of  estate  taken    hij    trustees  where    tliey  take  any — 

continued. 

wills  construed  lilierally  and  trustees  will  only  take  the 

iiuaiitity  of  i-siate   necessary  to   enable   them  to 

execute  the  trust,  244,  246. 

direction  to  pay  rents  to  married  woman  for  sei)urate 

use,  246. 
rule  not  departed  from  even  where  by  ^dving  a  larj^er 
estate  the  testator's  intentions  would   l)e  carried  out, 
e.g.,  to  e.xclude   tlie  rule  in  SheUeifs  Case,  or  to  pre- 
serve a  contingent  remainder,  246. 
but  where  it  is  doubtful  they  will  take  the  fee,  243. 
where  clearlv  intended   to  take   fee   thev  will  do  so, 

247. 
Wills  Act,  effect  of  ss.  .30  and  31  on  the  (quantity  of  estate 
taken  by  trustees,  243,  249. 

ESTOPPEL.    See  Implied  Grant. 

EVIDENCE, 

absence  of,  where  gift  equivocal,  may  cause  document  to  fail  for 

uncertainty,  45. 
admissilile  to  rebut  a  legal  presumption,  40. 
ambiguity,  where  admissilile  to  exjilaiii,  43  et  seq. 
ancient    documents,    historical     writings     are    admissible     to 

inteqiret,  19. 
consideration,  of,  38. 
customary  meaning,  evidence  of,  8,  19  et  seq.,  39  et  seq. 

rebutting,  40. 
dictionary  is  admissible  as,  of  meaning  of  words,  7. 
equivocation,  wliere  admissil)le  to  explain,  43  et  seq.,  63. 
expert,  as  to  meaning  of  technical  expressions,  7. 

foreign  law  terms,  7. 
extrinsic,  direct,  of  intention,  not  generally  admis.sible,  42,  63  et 
aliter  where  equivocation,  43,  63  et  seq.  seq. 

equivocation  arises  only  where  words  apply 
accurately  or  subject   to   the   same   in- 
accuracy  to   two    or    more    persons    or 
things,  44. 
in  absence  of  extrinsic  evidence  such  gifts 

void  for  uncertainty,  46. 
evidence  only  admissible  to  prove  which  of 
the  persons  or  things  was  referred  to,  and 
not  to  prove  that  both  were,  48. 
([uerv  in  the  case  of  a  wronglv  enumerated  class, 

102. 
of  surrounding  circumstances  affecting  an  instrument 
admis-sible,  8,  12 — 19,  37  et  seq. 
See  Sdrkounding  Circumstances. 
friendship,  of,  16. 
habitual  specific  inaccuracies  of  a  testator,  evidence  of,  when 

admis.«ible,  21. 
historical  writings  admissible  as,  to  prove  the  true  interpretation 
of  ancient  documents,  19. 
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EVIDENCE— continued. 

ideiititication  of,  in  relation  to  thin;:;s  an-l  pei"sons,  17. 
inapplicability  to  circumstances,  of  words  used,  of,  8. 
legal  technical  terms,  as  to  meaning  of,  not  allowed,  8. 

aliter  as  to  foreign  laws,  8. 
of  testator's  knowledge  of  facts  and  circumstances  admissil)le,  17. 
setting  asitle  or  rectifying  instrument,  for  purpose  of,  admis- 
sible. 42,  57. 
state  of  testator's  family  or  proi^erty,  of,  15,  19. 
sun-ounding  circumstances  of,  always  admissible  as  aids  to  the 
inlerprt'tation  of  deeds  and  wills,  8,  12 — 19,  37  et  seq. 
See  SlRROLXDIXG  ClRCrMSTANXES. 

technical  terms,  as  to  meaning  of,  8. 
testator's  intention,  direct,  of,  42. 

knowledge,  of,  16. 
words,  of  meaning  of,  7  et  seq. 

EXCLUSIVE  USE  OF  PROPERTY, 

grant  of  right  to,  passes  the  ownersliip  of  the  property  itself,  132. 

EXECUTOR, 

legacies  to,  189  et  seq. 

general  or  specific,  impliedly  conditional  on  his  acting,  189. 
residuary   in   trust,  gives   executor  no  beneficial   right  to 

what  remains  after  trusts  e.vhausted,  ih. 
right  of  to  undisposed-of  residue  where  no  ne.\t  of  kin,  ib. 

EXECUTORY  LIMITATION'S, 

difficulty  in  .some  cases  of  deciding  whether  on  the  whole  of  a 
will  a  gift  is  absolute  with  an  executory  limitation  over 
on  a  contingency,  or  whether  it  is  a  life  estate  witii  a 
remainder  over,  177,  2.")7,  295,  313. 
im|>ortance  of  .solving  this  preliminary  question,  257,  313. 
exact  contingency  must  hai>i)en  to  render  them  effective,  288<;<*!f(/., 
where  uncertain  they  will  be  voiii,  289.  293  et  seq. 

failure  of,  leaves  the  ])rior  gift  absolute,  293  et  seq. 
formalities  e.-sential  to  validity  of,  2H1  d  srq. 
general  princ  ijdes  for  interpreting,  283  et  seq. 

Se*:  DlVKSTINi-i,  ETC. 
not  exleiide<l  to  accnie<l  .shares,  29H. 
favoured  by  the  court,  2b3. 

reirtriitt'd  if  p«)s«ilde  to  jteriod  before  lir.'^t  gift  is  vested, 
jiarticularly  in  marriage  settlenientK,  284.  283. 

but  wliere  no  ambiguity, etfectmubt  be  given  totlieui,288 
l)Ut  they  will  then  Im*  construed  strictly,  288  et  teq. 
illustrations,  2S!j  rt  seq. 
on  death  In-fore  legacy  itayable,  etc.,  285  d  sri/. 

without    leaving   chihlren   often  conNlriud  "withoin 
having  had  children  who  attain  a  vextol  inteie.st," 

287. 
imposHible  or  illegal  condition.s  are  void,  252,  255  rt  seq. 
»ulj»»tituiing  isNue  for  parent'*.     Stc  SriihTlTi  tionai-  (Jiktw. 
•urvivorH,  in  favour  of,     Nm  StiivivnUK. 

.*y;«  alv,  I>IV>»TIN<i,  KTC.  ;   SunHTlTl'TIO.VAI,  (iIFTM. 
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EXECUTORY  SETTLEMENTS, 

after  accniiied  ])io]ierty  clause  not  implied  in,  355. 
const  riled  liberally,  so  as  t()  ^'ive  ell'ei't  to  presumed  intention,  348. 
covenaiits  to  settle.     Sir  under  that  head, 
cross  leiuainders  sometimes  imjilied,  3r)l. 
daughters,  directions  to  .settle  on  strictly,  356. 
definition  of,  347. 

executory  and  executed  settlement  in  same  instrument,  349. 
form  of  settlement  itnder  direction  "  to  .settle  "  wife's  personal 
estate,  353  ct  seq. 
departures  from  ordinary  form  where  intention  apparent, 
illegality  of  trust,  if  construed  literally,  350.  358. 

lady  and  her  children,  direction  to  settle  on,  351. 
marriage  articles,  in,  348,  352  ct  seq. 

.strong  presumption    in,    against    a])idication    of    rule    in 
Shelleii's  Case,  352. 
or  rule  in  Wild's  Case,  353. 
powers  impliedly  authorised  by,  353. 
separate  u.se  sometimes  implied  in,  350. 

strict   settlement,   direction    to   settle   in,    does    not   authorise 
portiojis,  353,  356. 
but  does  authorise  jointure,  353. 
wife  and  childi'en,  direction  to  settle  on  donees,  340. 
wills,  contained  in,  348,  356  ct  seq. 

not  so  strong  a  presumption  in,  in  favour  of  issue  as  in  case 
of  marriage  articles,  356,  357. 
unless  marriage  referred  to,  356 — 358. 
forms  of  settlement  in  such  cases,  ih. 
ordinary   from   departed   from    where    intention 

clear,\358. 
no  reference  to  marriage,  but  other  indication  of 
intention  to  Ijenefit  issue,  359. 

EXPRESSED  INTENTION 

is  assumed  to  l)e  the  actual  intention,  63  et  seq. 

direct  evidence  to  contradict  generally  inadmissible,  63  et 

seq. 
even  where  court  thinks  the  testator  did  not  mean 
what  he  has  written,  63. 
but  evidence  of  surrounding  circumstances   and 
other  matters  generally  admissible.     See  Evi- 
dence. 
EXPRESSUM  FACIT  CESSAHE  TACITUM,  54  et  seq. 

EXTRINSIC  EVIDENCE.    See  Evidence. 


F. 

FAILURE  FOR  UNCERTAINTY,  46,  58  et  seq. 

FAILURE   OF   ISSUE.     See  Divesting  of  Vested  Interests  ; 
Substitutional  Gifts. 
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FALSA  DEMOXSTBATIO, 

rule  as  to,  9,  17,  21  tf  seq.,  56  d  seq. 

enumeration  of  class,  erroneous,  99  t^  siq. 

may  in  some  cases  lead  to  rectitication  of  a  deed,  57. 

FAMILY 

evidence  of  state  of  testators,  is  generally  admissible,  1"),  16. 
meaninj^  of,  .389. 

"FARMING  STOCK,^'.389. 

FEE  SIMPLE.    Ste  Absolute  Interest  ;  Limitation,  Words  of. 

"FOREIGN  BONDS  =' 

dofs  not  include  colonial,  389. 

FORFEITURE, 

construction  most  favoured  which  will  prevent,  49,  52,  283. 
only  etiective  if  the  exact  contingency  happens,  255,  288,  294  d 
Ami  see  Divesting,  etc.  seq. 

"FREE  FROM  DUTY,"  389. 

"  FREEHOLDS,"  389. 

-FREEHOLD  GROUND  RENTS," 
investment  in,  389. 

FURNITURE, 

what  it  includes,  389. 

FUTURE  GIFT, 

divesting  of.     See  DivESTiNc;,  etc. 
postponed  for  a  definite  period,  265. 
substitutional.    See  Substitutional  Gifts. 
vesting  of.    See  Vesting. 

FUTURE  PROPERTY, 

covenants    to    settle.        See    COVENANTS    TO    SETTLE    A    WiFE's 

Property. 


(i. 

GENERAL  WORDS, 

"all  the  estate"  clause,  146. 

"all  other  hereditaments"  of  tin-  grantor  in  a  jtarticular  county, 
added  to  specific  descripti(jn  in  a  deed,  14<). 
Kimilur  words  in  a  will,  ],i~  it  gvq. 
clfect  of,  138  d  ntq. 

will  not  enlarge  a  i-pecitic  <leMrij>tion,  144  <(  w'/. 

nor  1»e  construed  contrary  to  the  general  scope  of  the 
in^trumenl,  14  1,  I  15. 

GUTS  OVER, 

alwoluto  gift  with  gift  over  of  wh.it  the  dtmee  n»ay  not  part,  with, 

the  gift,  over  is  Vnid,  i7t!. 
ulilrr  if  lh»:al>solute  gift  fails  liy 
lapse,  ill. 
if  the  donei;  dies  intestate,   is  vitid, 

17(1. 
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GIFTS  OYEU—contimced. 

absolute  gift  vitli  gift  over  if  the  dt)nee  dies  before  payment  or 

before  beconiing  eiititltMl  in  possL-ssiou,  285  ft  si  if. 
appointment,  in  dt-fault  of.     Scr  Power  of  Appointment. 

wliL-re  none,  tlie  effect  may  be  to  give  property  to  objects  of 
the  power,  95  ct  scij. 
default  or  failure  of  is.sue  on,  220,  254  d  .sw/.    Si->:  Divesting,  etc. 
bequest  or  devise  to  A.,  with  a  gift  over  on  failure  of  issue, 
gives   ab.solute    interest,   subject   to   executory    gift 
over,  226,  228,  255. 
alite7'  in  case  of  lievtKe/i  before  Wills  Act,  228. 
rule  does  not  apply  to  gifts  over  on  failure  of  issue 
under  a  given  age,  229. 
nor  to  failure  of  "  heirs  of  the  body,  229. 
grant  of  realty  to  A.  and  heir.*,  with  gift  over  in  default  of 

issue,  gives  A.  absolute  fee  sini])le,  226  d  .sv'(/. 
substitutional  gift,  sometimes  ditiicult  to  distinguish  from 

a  successive  one,  313. 
trust  of  personal  estate  for  A.  with  gift  over  in  default  of 
issue,  gives  A.  the  absolute  interest,  subject  to  executory 
gift  over,  226. 
on  death  without  leaving  i.ssue  often  restricted  to  death 
without  leaving  i.ssue  who  have  lived  to  attain  vested 
interest,  387,  292.     Sec  DlVESTiX(;,  ETC. 
may  either  cut  down  pi-ior  absolute  gift  to  a  life  tenancy  or 
merely  divest  it  by  way  of  executory  limitation  con- 
tingently on  the  happening  of  a  contingency,  257,  295. 
importance   of  deciding  under  which  of  these  classes,  ou 
true   construction  of  the  document,  the  gift  over  falls, 

257,  295. 
repayment  or  void  conditions  divesting  gifts,  175. 

Set'  Divesting,  etc.  (7). 
survivoi-s,  to,  301  d  seq. 
See  Divesting  of  Vested  Interests  ;  Survivors. 

GOODWILL, 

what  it  includes,  390. 

"GRANDCHILDREN" 

not  generally  comprised  in  word  "children,"  386. 

GRANT, 

construed  favourably  to  grantee,  49  et  seq. 

aliter  in  grants  by  the  King,  50. 
words  of  are  essential  to  jjass  property  by  deed,  179. 

GRANTEES.     See  Donees. 

GRANTOR, 

court  leans  against  interpretation  which  favours,  48  ef  seq. 
dictum  of  Sir  G.  Jessel,  49  et  seq. 

GUESS, 

the  court  cannot,  as  to  the  real  intention  as  distinguished  from 
that  which  is  expressed,  64. 
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H. 

HABENnUM 

cannot  minimise  operative  part,  54. 

HABITUAL 

misnomer  of  persons  or  tilings  by  testator,  9,  21  et  stq. 

HEIR, 

gilt    to,   of    tenant    for    life    "and    the   heirs   of  such    heir" 
excludes  rule  in  Shelli'i/ti  Case,  213. 
testator's,  on  the  death  "of  A.  gives  A.  an  implied  life 
estate,  180. 
aliter  in  a  deed,  ib. 
HEIRS, 

as  a  word  of  limitation,  212,  213,  390. 

devise   to  A.    <»/•   his  heirs  gives  A.  fee  simple  if  lie  survives 

testator,  and  ntithing  to  heirs  if  he  does  not,  314. 
gift  over  in  default  of,  to  a  person  who  might  be  the  heir  of  the 
rtrst  taker,  gives  him  an  implied  estate  t<iil,  189,  226, 

230. 
but  if  tlie  uift  over  is  to  a  stranger  in  blood  the  first  taker 
takes  aV>sulutely,  226,  230. 
grant  to,  of  another  person,  as  purchasers  without  words  of 
limitation,  202. 
confers  an  executory  limitation,  202. 
to  carry  fee  in  deeds  must  be  in  plural,  202. 
heirs    of  grantor   gives  them    nothing  but    revests 

estate  in  himself,  ib. 
grantor's  own  right,  revests  the  fee  in  himself,  202. 
jtersoiiK  dtsignatf,  when  u'^ed  in  sense  of.     See  Shelley's  Case, 

Rule  in. 
personalty,  gifts  i»f,  to  heirs  of  life  tenant  give  him  the  absolute 
intcre.>^t,  218. 
direct  gifts  to,  means  next-t)f'-kin,  390. 
realty,  gilts  of  to,  means  common  law  heir,  //). 
.Sec  uLki  Limitation,  Words  of  ;  Shelley's  Case,  Rule  in. 

"HEIRS..\T-LAW,"^  390. 

HElliS  OF  THE   li(JDV, 

"childn-ii,'  may  sometimes  mean,  21(i,  390. 
gninU)  t<»,  as  jiunhasers  without  words  of  limitation,  197,  202. 
"heirs  lawfully  begotten  "  efjuivalent  to, 
"ixMue"  ill  wills  sometimes  eipiivaleiit  to,  212,  21G» 
in  that  cahi*  rule  in  Slull'ij's  Cuki  aiiplies,  ih. 
words  of  diHlriliution  among,  e.xcludes  this  ((instruction, 

216. 
.Sf'-  Emtatk  Tail;  Limitation,  Woiids  ok;  Shkm.ky'h 
Cahk,  IUlk  in. 

"HEIItS   LAWITLLV   HEdOTTEN," 

eijuivalellt  to  hell-  of  llle  body,    220. 
ilinrrr,  whether  thi-  is  so  in  a  deed,  ib. 
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HEIRS  MALE, 

meaning,'  of,  in  deeds  and  wills,  22."). 

"HEREDITAMENTS,"  391. 

HIGHWAY, 

soil   of  ad  mcdinin    rinm,  prinul  facie  passes   under  grant    of 

adjacent  lands,  126. 
even  where  it  is  a  street  in  a  town,  127. 
aliter  with  rej^ard  to  a  private  road,  ih. 
qucnr,    whether   rule   applies   to   a    road    made   under   an 

inclosure  award,  ih. 
circumstances  which  will  rebut  the  general  rule,  127. 

HISTORICAL  WRITINGS, 

when  admissible  in  evidence,  19,  28. 

HOTCHPOT  CLAUSES,  391. 

«' HOUSEHOLD  EFFECTS  OR  GOODS,"  391. 

HOJFE  V.  LORD  DARTMOUTH, 

rule  in,  191  et  seq. 


IDENTITY, 

evidence  of  habitual  inaccuracy  of  testator  as  to  the  name  of  a 

thing  or  person,  17,  21,  22. 
of  beneficiaries  wrongly  named,  17. 

property  intended  to  be  beipieathed,  IG,  17. 

ILLEGALITY 

of  condition  avoids  gift  if  the  condition  is  precedent,  but  avoids 
the  forfeiture  if  the  condition  is  subsequent,  252  2.55. 
.See  DiVESTiNx;,  etc.  (7). 
gift  if  construed  literally,  will  not  induce  court  to  adopt  a 
different  construction.  111,  217,  218. 
aliter  in  the  case  of  executory  settlements,  348,  350. 

ILLEGITIMATE  RELATIONS 

excluded    primd   facie    from   gifts  or    bequests    to   relations, 

47  et  seq.,  80  et  .leq. 
context  may  readily  rebut  the  rule,  83  et  seq. 

examples,  82  et  seq. 
l)arol  evidence  to  rebut  rule  not  admissible,  47  et  seq. 
rule  now  considerably  relaxed,  81,  82. 
surrounding  cireumstances  may  also  rebut  the  rule,  48,  82. 

examples,  82  et  seq. 
test  of  legitimacy  for  jiuriioses  of  intc.rpretatioii  is  the  law  of 
the  domicile  of  the  persons  related,  81. 
even  as  to  gifts  of  real  estate,  ih. 

aliter  as  to  inheritance,  ih. 
rule  where  there  is  no  law  of  the  domicile  as  to  legitimacy, 

81. 
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ILLEGITIMATE  RELATIONS— rojifnnm/. 

where  rule  relnitted  liy  context  or  surrounding  circumstances, 
only  thu:-e  illegitimate  relations  can  take  who  were  in 
existence  when  instrument  comes  into  operation,  85  etseq. 
and  where  reputed  relations,  79. 
a  child  en  ventre,  cannot  be  a  reputed  relation,  88  ef  seq. 
immaterial  that  they  are  born  after  date   of  will  where 
l^arent  referred  to  by  testator  is  a  female,  so  long  as 
they  are  born  in  testators  lifetime,  87 — 89. 
aliter  where  parent  referred  to  is  a  male,  87. 

IMPERSONAL  DESCRIPTION 

of  donee,  66  et  scq. 

IMPLICATION, 

estate  tail  of.     .SV.'  Est.vte  Tail. 

gift  of  property  in  remainder,  on  the  cesser  of  a  prior  interest 
by  other  means  than  that  expressly  referred  to,  182. 
none  in  a  deed,  but  extent  of  estate  or  interest  expre-ssly 

granted  may  be  enlari^ed  by  implication,  179  et  seq. 
to  objects  of  power  of  selection,  where   no   gift   over   in 

default  of  the  exercise  of  the  power,  95  et  seq. 
will  under  a,  where  a  gift  is  made  to  heir  or  next  of  kin  on 
death  of  A.,  179,  180,  188,  189  et  seq. 
gift  to  X.  for  life  and  if  she  dies  without  children  over 
no  implied  gift  to  children,  181. 
for  life  or  until  liankruptcy  and  after  his  death 
to  B.,  the  latter  takes  on  A.'s  bankrujitcy 
as  well  as  on  his  death,  182. 
legal,  54. 

negatived  by  express  stipulation  on  same  subject,  54. 
illustration,  55. 
but  not  entirely  negatived  In-  express  stipulation  a*  to 
part  only  of  a  le;;al  itresum|)tion,  iV). 
necessary,    artsing  on    the    reading   of   an   entire    document, 

33  et  seq. 
not  admissible  in  a  dee<l  to  give  an  estate  to  one  who  is  not 
name<l  as  a  grantee,  179. 
aliter  in  the  ca.se  of  a  will,  ib. 

IMPLIED  GRANTS,  124  etseq.,  179  et  s.q. 

apparent  <i.>*  well  as  actual  ea.sements  pjiss  under  a  gnint  of  laml, 
cajiital  of,  by  absolute'  ;,'ift  of  income,  131,  ISSe/jjf/y.  124,  128. 

cor[><treal  property  (jf,  none  where  there  are  no  expre.ss  words  of 
j^mnt  in  favour  <>f  the  donee,  129. 
but  tlie  extent  of  the  estate  .jranted  may  be  implied,  ih. 
light  and  air,  ri;^lit  to,  over  adjacent   lands  of  grant^jr,  pa.sse« 

without  expresr,  words,  129,  l.'J'i. 
proj>erty  of,  from  grunt  of  all  tin-  Iteiietits  derivable  from  it, 

13<)  '7  seti. 
rights  neccjwary  for  cuuvenient  enjuyment  of  land  gninte<l  for 
tlie  pur|H>HC'  for  which  it  is  granted,  j)aH.n  without  expresn 
wordH,  129,  W). 
land  granted  for  building  iiurjioiu'".,  I3n. 


Indkx. 

IMPLIED  an A^Ti^— continual. 

suiiport,  liglit  of,  by  adjacent  lands  of  grantor,  passes  without 

fX]iiess  words,  130. 
water,  right  to  receive  and  discharge,  may  pass  without  express 

words,  130. 
way  of  necessity,  130. 

INACCURATE  DESCRIPTION, 

habitual,  of  a  person  or  thing,  by  testator,  9,  21  </  saj. 
See  Falsa  De.monstratio. 

INCOME, 

absolute  ;:ift  of,  carries  the  ri^dit  to  the  capital,  130  tt  ^-ay.,  13G. 

unless  rebutted  by  context,  130. 
gift  of,  among  charities  where  the  income  increases,  134. 

residuary  estate,  does  not  mean  actual  income  of  wasting 

property,  Idl  ct  seq. 
with  power  to  draw  on  ca])ital,  177. 
intermediate,  of  contingent  gift,  323  ct  seq. 
And  see  Intermediate  Ixco.me. 

INCONSISTENCY,  53. 

INTENTION, 

expressed,  is  assumed  to  lie  the  actual,  1  et  seq.,  63  et  seq. 

even  when  probably  contrary  to  the  actual  intention,  3. 
probabilities  as  to  what  settlor  or  testator  intended  to  write 
irrelevant,  2. 
only  question   is  what  is  the  meaning  of  what   he  has 
written,  ib. 
extrinsic  evidence  of,  when  admissible.     See  Evidence. 

INTEREST, 

gift  of,  may  pass  the  coiyu-s,  136. 

INTERMEDIATE  INCOME 

of  conditional  gifts,  323  et  seq. 

contingent  class,  what  becomes  of  income  of  gift  made  to  a, 
when   one  member  of  the   class   has  attained   a    vested 
interest,  329  ct  seq. 
intention  clearly  exjjressed  must  have  ert'ect  given   to  it, 

325. 
e.y.,  where  intermediate  income  disposed  of,  but  the 
disposition  fails,  325,  326. 
mixed  residuary  devise  and  bequest  of  real  and  personal 

estate,  carries  income,  323  cf  .•tcq. 
personal  estate,  contingent  gifts   of  residuarv,  carry   the 
income,  323,  324. 
alitcr  where  gift  is  specific  or  pecuniary,  unless  donor 
I'n   loco  jmrentu,  and    donee  an  infant,  or   income 
directed   to  be   applied    for   maintenance,   or    gift 
directed  to  lie  segregated,  323,  326  it  siq. 
segregation   for  convenience  of  estate,  >■.{/.,  to  allow  of 
distribution  of  residue,  not  sufficient,  327. 
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INTERMEDIATE  lyCOyiE—cntniuaL 
of  coiulitioiial  gifts— (-o^^Hf^y?. 

real  estate,  contingent   gifts  of,  do  not  cariv  the   income, 

323,  324. 
residuary  contingent  lienuest  carries,  during  ]ieriod  allowed 
for  accumulations,  323,  324. 

INTESTACY, 

gift  over  to  take  effect  on,  void,  176. 

INVESTMENTS,  391. 

ISSUE.     &f  Glos-sary,  391. 
gifts  over  on  failure  of,  226. 

See  Divesting. 
"heirs  of  the   hodv,"  issue  is  sometimes  construed  to  mean, 
in  wills,  212".  216. 
in  that  case,  rule  in  Shtlleijs  ('u.<i;  applies,  210  ct  lieq. 
parent  and,  gifts  to,  of  iiersonal  estate,  primii  facie  give  absolute 
interest  to  ])arent,  221. 
aliUr   where  the  gift   is    to   donee    for   life,  an<l    then   to 

issue,  221. 
may  he  suhstitiitional  or  successive  according  to  context, 

313. 
or  absolute  or  substitutional  according  as  the  gift  is  of 
real  or  ]>ersonal  property,  ('/'. 
to  jtarent  and  issue  concurrently,  222. 
in  case  of  devise  of  real  estate,  may  confer  an  estate 
tail  on  parent,  212,  216. 
priiiul  facu  includes  all  lineal  descendants,  89  et  .sy*/. 
restricted  to  children  where  the  trust-taker  is  described  as  their 
[tarent,  9(1. 
or  wliere  used  in  that  restricted  sense  in  other  parts  of  the 

will,  90. 
not  so  restricted  where  the  person  spoken  of  as  ]>arent  is 
not  the  prior  legatee,  91. 
sulistitiited  for  parents.     S>e  SunsTlTCTlON.M.  (Jikts. 
And  set  Limitation,  Words  of  ;  Class. 


J. 

JOINT  TENANCY  AND  TENANCY  IN  COM  .MON,  231  et  ge<i. 
•  (jrporat  ions  can  now  be  joint  tenants,  231. 

iilthr  j»ri<ir  to  August,  1H<>!),  Hi. 
gift  to  two  clahM'h  or  to  indiviflual  and  chu»s,  aH  t4inant.<)  in 
common,  ea<h  individual  takes  ;«/•  ntjiita^  236  <■(  saj. 

illn>*lrationK,  237. 

indiciitionM  of  contrary  intention,  2.3K. 
etpiity  leutiH  agfiiiiHt  joint  tenancy,  233. 

(1)   when-  wordh  of  Hevemiice,  233. 

('2)  pnrchax*  money  i-oiitriliut4'<l  nneijually,  234. 

(3^  formerly  wiiere  two  or  more  wi-re  mortgagees,  23.'>. 

(4)  where  projMTty  used  in  tnule,  Hi. 
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JOINT  TENANCY  AND  TENANCY  IN  COMMON— cow^mhuv/. 
gifts  to   several,  make  tliein  priiml  /ariV  joint  tenants  if  (in  the 
case  of  common  law  assurances)  the  interests  of  all  cuni- 
mence  contemiioraneoiisly,  231,  233. 
includin<4  gifts  hy  will  to  co-heiressi-s,  233. 

iilitir  in  gifts  before  Angust,  18!)9,  to  corjKjrations  and 

others,  231. 
husl)an(l  and  wife  now  take  as  joint  tenants,  232. 
aliter  prior  to  1883,    232. 


KNOWLEDGE, 

evidence  of  testator's,  is  generallv  admissil)lc,  16. 


L. 

LAND, 

devise  of,  carries  money  lial)le  to  l)e  invested  in  j^urchase  of,  for 
benefit  of  testator,  141. 
also   ecjuities   of    redemption   and   other   mere    equitalile 
interests,  141. 
land  agreeil  to  be  purchased  by  the  testator,  ib. 
((liter  land  agreed  to  be  sold  by  him,  ib. 
fee  simple  or  other  the  whole  estate  of  a  testator  in,  passes  by 
devise  of,  without  words  of  limitation,  198  rf  .sy'y. 
And  see  Limitation,  Words  of. 
alitei-  in  a  grant  of  legal  estate  by  deed,  197  et  s('(j. 

but  words  of  linulat  ion  not  essential  to  grant  of  e([uit- 

able  interest  where  intention  is  clear,  197,  199  ct  seq. 

under  devise  of  right  "  to  occupy  land,"  130,  132,  199. 

A  11(1  see  Occupy. 

freeholds,  co2)yholds,  and  leaseholds  included  in   the  term  luml 

in  a  will,  164  et  seq. 
grant  of,  carries  all  appurtenances  actual  and  apparent,  includ- 
ing rights  of  common,  124  et  se(j. 
rents  and   profits,  grant  or  devise  of,  equivalent  to  grant   or 
devise  of  the  land  itself.     Sec  Rents  and  Profits. 

LAPSE, 

in  gifts  to  class,  the  doctrine  of  lapse  is  inapplicable,  104  ct  se([. 
lapsed  legacies  fall  into  residue,  151  et  seii. 
And  see  Residuary  Gifts. 
aliter  as  to  lapsed  share  (jf  residue,  ir)2,  1.58. 
repugnant  gift  over,  mav  take  effect  if  original  gift  lapses,  176, 

177,  199  et  se,i. 
«  LAWFULLY  ASSUME  ARMS,"  390. 

LEASEHOLDS 

pass  under  a  gift  of  "lands"  in  a  will,  164  et  seq. 
and  may  do  so  under  gift  of  "  real  estate,"  166. 

[  ^«   1 


Index. 

LEGACIES, 
charge  of — 

on  real  estate,  what  constitutes,  331  ef  siq.,  335. 
rule  in  Gnvillr  v.  Browne,  331,  335. 
does   not   of   itself    exonerate   primary  liability  of 
personalty,  332,  336. 
mixed  funtl,  337. 
priority  of  ]iarticulars,  not  allowed  in  the  absence  of  express 

direction,  190. 
to  same  pei-son  in  two  jiartsof  will,  or  in  will  or  codicil,  whether 
substitutive  or  cumulative,  193. 

LEGAL  ESTATE.    See  Estates  of  Trustees. 

"LEGAL  REPRESENTATIVES,"  392. 

LEGATEES.    See  Donees. 

LEGITIMACY, 

test  of,  for  purposes  of  interpretation,  is  the  law  of  the  domicile 
of  the  persons  related,  81. 
See  Illegitimate  Relations. 

LIFE  ESTATE, 

absolute  gift   in  a  will   may  by  subsequent   provisions  be  cut 
down  to  a,  169,  175,  178. 

See  Absolute  Interest  (3). 
or  by  a  subseiiiu-nt  direction  to  settle,  293  et  seq. 
S>r  Divesting  (5). 
with  power  to  draw  on  capital,  193. 
See  also  Limitation,  Words  of  ;  Absolute  Interest  (1)  and 

(2). 
LIMITATION,  WORDS  OF, 

(1)  K[f':<(  (if  absence  nf,  on  the  interpretation  of  ijrants  antl  devises. 
devise  of — 

real  estate  primA  facie  pa.sses  fee  simple  witliout  words 

of  limitation,  198  et  seq. 
rents  and  i»roHts  also  jKLSses  fee  sim])le,  199. 

aliter  devise    of   "right  to  occupy"   whiih   only 
passes  life  interest,  199, 
beipiests    of    annuity,    reiitcharge.   or    other 
proi)erty  created  by  testatoi',  2<K),  204. 
graiil  <il  nal  e.-tatt-  cannot  pass  fi-e  simpk-  without  words  of 
limitation,  but  oidy  passi-s  life  t-siate,  197  et  seq. 
oliter   in    limitation  of  trust  estates   where  intention 
clear,  197—199. 
words     "  fi'c    simplf "   or    "  in    tail,"   etc.,    now 
allow.-d,  2():i. 
"heir"  in  .siu;,'ular  numl><-r  will  not  piLs.s  thf  fee,  202. 
rule  iIocH  not  apply  to  i'xecute<l  trustsof  real  <'.slatewhere 
intfiition  to  jhlss  the  ••(juiluble  fee  .simjili"  is  ch-ar, 
nor  to  certain  rel<'ii>»i'H,  203.  183. 

but  doe« /»n'//('}  facie  apply  to  grant.s  of  eipiitablu 
ehtatri*,  Hi. 
exieption.H,  201  it  neq. 

An'l  are  SoVKUKKiN  ;  CulU'OKATIoN ;  HtCIUH; 

Hklkahk. 
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LIMITATION.  WORDS  OV-coutintial 

(2)  E[f'i.d  of  vtirils  of  limifntio/i  on  the  int<r}int(ition  of  (hxds  and 
ivills. 
I'leehoKls  or  co]»yli<ilils,  in  (.use  of,  210  d  seq. 

"  diildreii  "  sometinie.s  ooustiued  iis  heirs  of  the  body 
in  Avills,  liiit  never  in  deeds,  'l\ii,  221,  222. 
nde    in    IVilil's    Case   j^iving  est.ite  t^iil   under  a 
devise  to  A.  and  his  cliildreii  wliere  A.  has 
none,  222. 
((liter  wliere  A.  lias  cliildren,  ///. 
inapplicahle  to  gilts  of  personal  estate,  ih. 
"heir  and  the  lieirsof  that  heir,"  211  d  .sry. 
"heirs"    may    lie    used    as    j)erson(e    dusty niita',    or   as 
indicating  v-liole  line  of  successors  by  inheri- 
tance, 210  ef  giq. 
in  latter  case  rtde  in  Sludlcy's  disc  gives  fee  simple 
or  fee  tail  t(j  the   donee  whose   heirs    are 
referred  to,  210. 
examples,  214  et  seq. 
"  heirs  male,"  meaning  of,  225. 
"issue"   may   l)e  construed   as    in    will    but  never    in    a 

deed,  221,'222. 
mixed  gift  of  real  and  personal  estate,  221. 
personcv  desif/naUv,  apparent  words  <if  limitation  in  gifts  of 
real  estate  are  sometimes  used  to  indicate,  212. 
See  Shelley's  Ca.se. 
with  regard  to  personal  estate,  218  d  seq. 
personal  estate,  in  gifts  of,  pass  absolute  interest  if  the  testator 
intended  to  create  a  heritable  interest,  218  ct  seq. 
bat  not  where  a  life  estate  only  was  clearly  intended,  ib. 
children,  gift  to  A.  and  his,  they  may  take  as  a  class 
concurrentlv,  or  in  succession  of  substitution,  221, 

222. 

gift  to  A.  for  life,  with  remainder  to  heirs  of  his  body, 

"  heirs,"  gift  to  donee  and  his,  ib.  220. 

"  issue,"  gift  to  donee  and   his,  irrimd  facie  gives  his 

absolute  interest,  221. 

aliter  in  gift   to  donee  for  life  and   then  to   his 

issue,  221. 
slight  indications  of  intention  sufficient  to  give 
life   estate   only  to   donee,  with  remainder  to 
issue,  221. 
])urchase,  not  generally  construed  as  words  of,  210  et  seq. 
rule  in  Shelley's  Case,  210  c^  seq. 

inapplicable  to  ])ersonal  estate,  220. 
therefore   where   life  estate   only  intended,   the    gift 
will   not  be  enlarged  to  absolute  gift  by  words  of 
limitiitiou  contrary  to  the  intention,  220  et  seq. 
words,  such  as  "issue,"  added  t(j  gifts  of  personalty, 

221. 
small  indication  of  such  intention  suffices,  221. 
examples    of    the  effect   of   words  of    limitation 
applied  to  gifts  of  personal  estate,  220  et  seq. 
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LIMITATION,  WORDS  OY—coiitimic<L 

(•2)  Effect  of  v:ordi<  of  limitation  on  the  interpretation  of  dee<h  and 
icitb — con  tin  ued. 
Jf'ild's  Vase,   rule   in  (gifts    by   will    to   a  donee  and   his 
children),  222. 
inappliciiljle  lo  personalty,  ib. 

"LIVING  OR  BORN" 

at  a  certain  time,  gift  to  persons  includes  those  en  ventre   so, 
mire,  73  et  .■tiij. 
But  se-'  Illegitimate  Relations. 

LOCAL  WORDS, 

meaning  of,  19. 

M. 
MAIXTEXAXCE.    Hee  Vesting  and  Divesting. 

MANOR, 

grant  of,  carries  court  baron,  126. 
advowsons.  il). 
escuage  by  lord  of,  carries  homage  and  fealty,  ib. 
homage  or  rent  by  lord  of,  carries  fealty,  ib. 
MARRIAGE, 

executory  gifts  over  npun,  are  generally  void,  256. 

where  valid  will  Ije  construed  very  strictly,  290  el  scii. 
aliter  gifts  until,  ib. 
"solemnized,"  never  is  if  declared  void,  396. 

MARRIED  WOMAN.    See  Covenants  to  Settle. 

MARRIED  WOMEN'S  PROPERTY  ACT, 

eH'ect  of  s.  19  on  covenants  to  settle  wlierc  the  wile  not  bound, 

363,  366. 
MEANING, 

woiAri  priindfaci'  have  their  ordinary,  1  el  m/. 

but  tile  document  must  be  read  as  a  whole,  9  rt  say. 
au<l    with    regard  to  tlu',   surrounding  circum- 
stances, 10. 
used  with  one  meaning  in  one  part  of  a  document  prinid 
facie  bear  tlie  .s;ime  meaning  in  other  parts,  2,  7,  !X). 
A  ud  lice  Woiius. 

MILL, 

grant  of,  carries  water  rights,  120. 

MISAI'I'LIED  WORDS, 

where    iiuthiug  answern   to  ilicui    if    takrn    in    their  ordinatv 

htMlHf,  21. 

MISDESCRIPTION, 

]»;irol  i-viiienci-  to  i-xjtjain  what   testator  meant,  lio\s    far  ailmis- 
Hible,  12      23  W  x../. 

See  Kaij4a  Dkmoxistiiatio. 
inistakvM  in  iuiiuuh  of  thiugH  and  persons,  21  et  hi<j. 
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MISNOMER 

of  intended  donee,  21,  22. 

MISTAKE 

of  testator  a"?  to  legal  cirect  of  gift,  will  not  induce  court   to 

twist  his  language  so  its  to  give  etlect  to  liis  wishes,  110, 

exception  under  cij  pn's  rule,  210.  Ill,  24()— 248. 

or  under  an  executory  trust,  3r)(). 

as    to    name  of  legatee,  evidence  generally   admissible,    17  d 

thing  bequeathed,  16,  17.  .swy. 

MIXED  FUND, 

construction  of  gifts  of,  legulated  bv  rule  relating  to  personal 
estate,  280,  323  et  saj. 
A7ul  see  Vesting  ;  Intermediate  Income. 

MONEY 

"in  bank,"  391. 

liable  to  be  invested  in  the  purchase  of  land  passes  under  a 

devise  of  land,  141. 
meaning  of,  392. 
"  ready,"'  meaning  of,  394. 

"  MONEYS  OWING  TO  ME,"  392. 

"  MONTH,"  392. 

N. 

NAME, 

mistake  in,  17. 

evidence  generally  admissible  to  i)rove,  17  et  fcq. 

"NATURAL  REPRESENTATIVES,"  392. 

"  NEAREST  RELATIONS,"  393. 

"  NECESSARY  IMPLICATION," 

examples  of,  33  et  seq. 

governs  a  case  even  if  words  have  to  be  struck  out  or  supplied, 

meaning  of,  33.  31  et  neq. 

"NEPHEWS  AND  NIECES,"  393. 

NEXT-OF-KIN.    See  Glossary,  393. 

gift  of  personalty  to  testator's,  on  the  death  of  A.  gives  an 
implied  lite  interest,  179,  180,  188,  189. 
alitcr  in  a  deed,  ih. 

to  "as  if  she  had  never  been  married,"  39.3. 
"  exclusive  of  A,"  393. 
And  see  Limitation,  Words  of  (2). 

0. 

OCCUPY, 

gift  of  right  to,  a  house,  carries   the  jjrojierty   in  the  Infuse 
itself,  132. 
but  only  for  the  same  period  as  the  right  to  occupy,  ib. 
jjrimd  facie  only  confers  a  life  estate,  133. 
same  rule  applies  to  licence  to  occupy,  133. 
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OFFICE, 

gilt  to  holder  of,  66,  69. 

"OFFSPRING,"  393. 

OMLSSIOX.  10,  31  t(  .•.>'/. 

OPTION  TO  PURCHASE,  393. 

-OR" 

wlien  read  "  and,"'  393. 

OTHERS, 

'•  survivdi-s,"  when  construed  to  mean.     Sec  Survivors. 

"  OUTGOINGS,"  394. 


P. 

PAID, 

when  eiiuivalent  to  vested.     See  Vesting. 

PARCELS, 

specitic  de.scrijition  of,  how  far  modified  by  wide  general  words 
added  thereto,  14G. 
See  also  PROPERTY. 

PARENT  AND  CHILDREN, 

gifts  to,  of  personal  estate,  gives  them  a  concurrent  interest  as 
a  cla-^s,  221. 
but  slight   indications  will    suttice  to  give  life   estate  to 

parent,  with  remainder  to  cliildren,  222. 
of  real  estate  may  give  estate  tail  in  a  will,  212,  216. 
And  me  LmiTATioy,  Word.s  of. 

PAROL  EVIDENCE.     See  Evidence. 

PARTICULARS.    See  Ejusdem  Generis. 

PATENT  AMBIGUITY, 

evidence  inadmissible  to  exjilain,  42  it  k>i/. 

"PAYABLE" 

sometimes  construed  to  mean  "  vested,"  284,  285. 
C'^pecially  in  marriage  settlements,  ih. 

PAYMENT.     See  DivEKTiNo  OK  Vested  Interests. 

"PECUNIARY  INVESTMENT,"  394. 

J'EJi  CAI'ITA   A.\J>  I'EU  STllll'KS.     S..   Cai-ita,   I'tit. 

I'KI'J'KTUITY.     S,e  Remoteness. 

I'KUSOS.K  hEslCSAT.K.    .SV»   Limitation,  Worils  kk. 

PERSONAL  I'KOI'EKTY.    .S/r  Aim<.i.LTK  Interest;  Limitation, 
WoKiJs  «)K  (2);  Vestin";  and  Divkstino. 
in  I>jrrl  King-xlown'H  A<-t,  394. 

PHRASES.     See  Glossary,  386—398. 

I'L.XTE,  3;i4. 
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PLATED  ARTICLES,  394. 

IM^RTIONS.     See  Vksting  axd  Divesting  (4). 

POWER  OF  APPOINTMENT, 
(1)  general — 

covenant  to  settle  iJinperty  docs  not  ol)li{,'o  covenantor  to 
exercise  in  favonr  of  trustees  of  settlement,  369,  371. 

( 1 )  general — continued. 

exercisable  bv  deed  may  be  executed  by  a  general  gift 
without  any  exjiress   reference  to  the   power  or   the 
property  if  tlie  instrument  us  a  whole  shows  an  intention 
to  execute  it,  138,  141  cf  xcq. 
exercisable  by  will,  i>^,  jiriind  fKcic,  executed  by  a  general 
gift   of    the    testator's    ])ropertv    or    the    residue 
thereof,  142,  147,  149  ct  snj. 
even  although  will  made  prior  to  the  jjower,  143,  150. 
(ilitir  where  jjinver  recjuires  a  special  reference 
to  it  in  the  will,  150. 
exceptions  to  the  rule,  148  et  seq. 
forei-n  will,  148. 

ditlerence  between  effect  of  power  exerciseil  speci- 
fically and  exercised  by  a  residuary  betpiest,  149. 
surrounding   circumstances    may   prove   a   contrary 

intention,  150. 
where  express  appointment  fails  the  projierty  may 
yet  ]iass  under  a  residuaiv  gift,  154. 
illustrations  as  to  lapsed  ai)pointments,  ih. 
meaning  of,  within  the  Wills  Act,  148. 
"  to  draw  on  capital,"  193. 

(2)  special  or  limited — 

may  be  executed  by  a  general  gift  without  any  express 
reference  to  the  power  or  the  property,  if  the  instru- 
ment as   a   whole   shows   an  intention  to  execute  it, 

138,  142. 
may  be  executed  by  a  will  dated  before  the  power,  143. 
no  gift  over  in  default  of  appointment,  may  impliedly 
give  the  i)ro])eity  to  the  objects  of  the  power  if 
no  appointment  made,  95  d  seq. 
how  the  class  of  objects  to  take  in  that  case  is 
ascertained,  98. 
where  gitt  over  in  default  of  appointment  to  same  class 
who  are  the  objects  of  the  power,  only  those  can 
take  under  an  exercise  of  the  power  who  could 
take  in  default,  114. 
aliter  where    gift    over   is   to   a   difl'erent   class    or 
individuals,  115. 

PRECATORY  WORDS 

will  not  cut  down   an  absolute   gift   to  a  mere  trust  estate, 

169  et  seq. 
PRESUMPTIONS,  40. 

effect  of,  on  interpretation,  40. 

evidence  to  rebut,  40  et  seq. 

expression  of,  does  not  affect  interpretation,  54,  55. 

grantee,  in  favour  of,  48  et  seq. 

[34] 


Index. 

PRIORITY, 

uuue  aaioug  general  legatee;?  unless  clearly  directed,  196. 

PRODUCE 

of  property,  gift  of,  may  pass  the  property  itself,  136. 

PROFITS, 

gift  of  the,  of  laud  jmsses  the  land  itself,  130  et  seq. 

PROPERTY, 

condition  of  things  in  reference  to  which  descriptions  of  property 

are  construed,  116  I'f  .<»'(/. 
deeds  are  coustrut'd,  primA  facie,  to  be  made  with  regard  to  the 
grantor's  pro])erty  at  their  date,  116. 
wills,  u;-i;/«J/(U-i«,  refer  to  grantor's  property  at  his  death, 

\\(3>'tseq. 
rule  only  applies  to  j)roperty  comprised  in  the  will  and 
affords  no  help  when  the  question  arises  whether  a 
property   is   specifically    disposed  of  or   falls   into 
residue,  117. 
illustrations  (wills),  118  >'t  xeq. 
contrary  intention,  119—  122. 
shown  by  exjiress  reference  to  date  of  will,  120. 
rule  laid  down  by  North,  J.,  121. 
specific  description,  121. 
general  gift  of,  comprises  present  and  future  interests,  vested 
or  contingent,  leg-al  and  e<iuitable,  138  I't  mj. 
includes   reversionary  interests  in  settled   property,   138, 

140. 
even   (in    wills)   where   it   is   si)oken   of  as   "  in  my 

possession,"  140. 
even  although  revei-sion  arises  under  the  instrument 

itself,  141. 
but  will  not  enlarge  a  specific  descrijttion,  nor  includ*' 
jnoiM-Tty  which  it  appears  from  the  general  scope  of 
the  instrument  was  not  intended  to  be  referred  to, 

144  et  seq. 

in  wills  also  comprises  projierty  over  which  testator  had 

a  geneml  testamentaiy  power  of  appointment,  141 

et  seq. 
and  may  under  certain  circumstances  c()m])iise  property 
over  wliiih  he  had  a  special  power.  13H,  142. 
genend  wonls  added  to  specihc  deseriptioii  will  not  enlarge 
it,  144.  141). 
gift  of,  carries  all   e-mements  and  profits  and  </«'/.-(  easements 
ojK-nly  and  continuously  used  in  «onne(ti<»n  with  it,  124. 
alwj  all  ••a.s4-iiients  necessjiry  for  the  purpose  for  which  the 
pro|H.'rty  is  granted,  12h. 
»oil   of  adia<'ent   roads  and    rivers  ml    innlinin    filnvi, 

■    126. 
•  ontrary  intention  may  relmt  presumption,  127. 
rigliLH  incident  to  grantor's  estate,  12H. 

rj-.  tjr.,  rights  of  a  life  tenant  grantor  to  work  open 
minw*  and  cut  timber,  12H, 

w.  2  V  I   3.'.  1 


Tndkx. 

TROPE^TY  -continued. 

jnisses  under  <a  devise  or  grant   of  (dl  tliu  lienefils  whirli  tan 
accrue  from  it,  130  rt  .s'7. 
gift  of  the  exclusive  use  of  laml,  13-2. 
])rotits  of  land,  130  </  loq. 
right  to  occu])y  a  house,  132. 
personal,  attempt  to  give  heritahle  interest  in,  passes  absolute 
interest  to  first  taker,  '2\8. 
alitcr   if  true    interpretation    is   that  a   life    interest   was 

intended  with  remainder  io  jnzrsomn  desi(jnato\  219. 
gift  of,  to  donee  and  his  issue,  221. 
residuary  gift,  what  included  in,  ITil  et  scq. 
times  from  which  wills  and  deeds  sjteak,  116  d  seq. 
wills  are,  prima  facie,  construed  with  respect  to  the  property 
comprised  in  them  to  speak  from  testator's  death,  110. 
(liitcr  with  regard  to  anytlung  else  besides  property,  117. 
illustrations  of  rule,  118  if  scq. 
rebutted  by^ — 

contrary  intention,  119. 
express  reference  to  date  of  will,  120. 
specific  descrijition  of  ])roperty  intended  to  jiass,  121. 
effect  of  ademption  and  subsequent  repurchase  of 
the  property,  122. 
general  gifts  of,  by  will,  e.xecute  general  powers,  138,  141. 
"estute,"  gifts  of,  may  include,  prima  facie,  both  real  and 
personal  estate,  161. 
what  will  be  sufficient  to  rebut  this  inference,  ib. 
"lands,"  gift  of.  In-,  carries  freeholds,  leaseholds,  and  copy- 
holds, 164. 
residuary  gifts  carry  lapsed  and  void  ones,  151  it  ncq. 

"PUBLIC  COMPANY,"  394. 

R. 

"  READY  MONEY,''  394. 

REAL  ESTATE, 

leaseholds  may  pass  under  a  gift  of,  166  ct  scq. 

And  .sec  Absolute  Interest  ;  Limitation,  Words  of  ;  Vest- 
ing AND  Divesting  ;  Property  ;  Intermediate  Income. 

RECITAL, 

effect   of    erroneous,   on    the    interpretation    of    a    document, 
importance  of,  144.  13  et  .vcy.,  321. 

may  be  used  to  explain  an  ambiguity,  36. 

but  not  to  cut  down  the  plain  elfect  of  operative  part,  14."). 

RELATIONS 

means  legitimate  blood  relations,  if  there  are  any,  78  cf  siq. 
And  see  Illegitimate  Children, 
aliter  where  there  are  not  or  where  context  or  surrounding 
circumstances  show  contrary  intention,  ih.,  82. 

[36] 


IXDEX. 

RELATlO'SS—coutinuoI. 

means  legitimate  blood  relations,  if  there  are  any — continued. 
evidence  not  admissible  to   show   that   illegitimate   were 

meant,  (7*. 
rule  somewhat  relaxed  in  favour  of  bastards  in  late  years,  81. 
used  as  a  word  of  description,  7G  ft  scq. 
does  not  include  husband  or  wife,  77. 

nor  relations  in  law,  77. 
includes  half  blood,  Hi. 
See  Illkgitlmate  Relations. 

RKLATIVES,  395. 

RELEASES, 

words  of  limitation  not  necessar}'  in  certain,  197,  203. 

REMAINDER 

on  death  of  A.,  where  A.'s  estate  is  during  widowhood,  takes 
effect  on  A.'s  marriage,  182,  260,  270. 

REMOTENESS, 

interi)retation  of  an  instrument  is  not  affected  by  the  fact  that 
one  interpretation  would  render  gift  void  for,  111,  217, 

218. 
except  in  wills  of  real  estate  where  a  life  estate  will  some- 
times be  construed  as  an  estate  tail  under  cij-jyrh 
doctrine,  216. 
or  where  the  iustruiiieut  is  e.vecutory,  348.  350. 

RENT, 

grant  of,  .simpliciter  carries  the  whole  of  the  testator's  interest  in 
the  land,  131,  136,  199. 
(litter  where  the  gift  is  of  rent   under  a  particular 
lease  to  a  reversion,  126. 
but  in  a  deeil  requires  words  of  limitation,  199. 
a   reversion  expectmt   on    a   lease   canies    tlie   inter- 
mediate, 126. 

RENTCHARGE, 

devise  of  e.xisting,  pii8.ses  the  whole  estate  of  testator  theivin 
without  wonls  of  limitiition,  200. 
a  new,  jiavable  out  of  testator's  lands  willioul  words 
of   limitation    /iriuul  fdri,    mdv   pas.ses  a   life 
esUile,  201. 
iilitir  where  contrary  intention,  20-l-(^  s.y/. 

RENTS  A.M)  I'ROKITS, 

cliarge  of  deblK  or  j»ortions  on,  is  a  charge  on  the  proper!  v  itself 

enforceable  by  sjile  or  morlg:ige,  133. 
gift  of,  ciirricK  the  land  it-elf,  131,  13*!,  139. 

unles.'i  rebull<'d  by  couli-xl,  139. 
rents  under  existing  lejtKf,  a  grant  of,  does  not  paxs  the  reMTsion, 

130. 
"  IJKI'UESENTATIVES,'  395. 
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Indkx. 

REPUGNANT  CLAUSES  AND  CONDITIONS,  5;J  W  sw/.,  175  w 

first  in  case  of  deeds,  iiiul  last  in  case  of  wills,  preferred,  53. 
may  iioverthcless  take  eflVct  it'  the  original  gift  lapses,  176,  177. 
void,  \\  Ir'u,  17.5  it  .svvy. 

Scf  CONDITION.S. 

RESIDUARY  GIFT 

comprises,  primd  facia,  all  jtroperty  not  otherwise  ett'cctually 
disposed  of  L'Xco])t  .i  ]a]isi'd  shart'  of  the  residue  it.self. 

1.51,  154,  158^'^  itcq. 
<Ji7('r  where  coutiarv  iulenlion,  153. 

projicrty  sj)i.'cilicully  luulispo.sed  of  by  uiislakL'  is  im  e\(  r])- 
tioii  to  the  rule,  154. 
general  words  added  to  a  sped  tic  devise  may  carry  the  residuary 

realty,  157  et  seq. 
gift  111  income  of  residue,  does  not  mean  actual  incouu'  i;f  invested 

j)roperty,  191  d  seq. 
lapsecf  ap])ointments  under  a  Ljeheial  ])(iwer  tall  into  residuary 
gift,  154  et  seq. 
but  revoked  share  of  residue  does  not  tall  into  residue,  158. 
two  or  more  residuary  clauses,  eflect  of,  160. 

"RESIDUARY  LEGATEE,"  ;W5. 

RESTRAINT  ON  ANTICIPATION, 

effect  of,  on  covenants  to  settle,  369,  371. 

REVERSION, 

grant  of,  carries  the  rents  reserved  by  the  lease,  126. 

not  implied  from  grant  of  rent  reserved  by  lea.se,  ib. 

"RIGHT  HEIRS,"  395. 

RIVER  OR  ROAD  OR  STREET, 

-soil  of  ad  'inediam  Jilum  pa.sses  under  grant  of  adjacent  lauds,  126. 
but  presumption  is  rebuttable,  127. 


s. 

SALE  AND  SUBSEQUENT  REPURCHASE 
by  a  testator  of  specific  de\i.se  or  beij^uest,  122. 

"SEASHORE,"  394. 

"SECURITIES,"  396. 


Inpkx. 

SELECTION, 
power  of — 

no  right  of,  where  specific  legacy  may  equally  relate  to  two 
things,  51. 
itlittr  where  leg-acy  of  one  of  several  things,  40,  51. 
order  of  choice  in  such  cases,  ;7). 
.Sft  Power  (2). 

SEPARATE     USE.      Sec  Covenants    to    Settle  ;     E.xecutory 
Settlements. 

SETTLE,  DIRECTIONS  TO, 

do  not  prevent  leg;vcy  lapsing  when-  the  direction  is  merely  to 

settle  the  share  of  tht  hyattc,  2!)3,  296  et  .«(/. 

unless  on  true  interpretation  of  will,  a  share  of  the  estate 

as   distinguished    from    the   legatee's    share    was    to    be 

settled,  ib. 

if  all  the  future  interest  fail  the  original  gift  remains  absolute, 

.S't'e  Executory  Settlements.  178,  293,  296. 

"SHARES,"  396. 

SHELLEY'S  CASE,  RULE  IN,  203,  210,  212  ct  seq. 

applies  to  particular  class  of  heirs  as  well  as  to  heirs  general,  212. 
"  children  "  sometimes  read  as  "heirs  of  the  body"  so  as  to  bring 

rule  into  force,  216. 
contrary  intention  immaterial,  213,  214. 

unle.s.s   donor   explains    that    by    heirs   he    means   persmio" 
d'signatw,  214. 
executory  settlemenLs,  in,  the  court  will  exclude  the  rule  where 
the  intention  is  clear,  352,  356. 
use  in  favour  of  heir,  rule  does  not  apply  to,  216. 
fact,  it  is  a  tjuestion  of,  in  each  case  whether  the  word  "heirs" 
wa-s  inten<led  to  designate;  a  i)articular  person  or  clii-ss  of 
persons  or  to  embrace  the  whole  Hue  of  .successors,  210  </ 

8cq. 
in  latter  ca.se  rule  not  excluded  Ijy  express  direction  that 
ancestor  is  to  take  life  estate  only,  213,  214  d  sei/. 
gift  to  a  grantor's  own  right  heirs  vests  the  fee  in  hiiuself,  202. 

Ami  Hit   ExBCL'ToHY  SETTLEMENTS;   LIMITATION,  WoHKS  OK  (2). 

"heir"  used  in  singular  in  a  dce<l  jinmii  fnnr  excludes  the  rule, 

211,213. 
gift  U»  "heir  an<]   tlu-  licirs  of  thai    licir"  makes  no  dilfcr- 

ence,  Hi. 
ulUtr  in  a  will,  211. 

but  in  lliat  vnnv  gift  t<i  lieir>  of  iliai   luii    will  cMliiilf 
th.-  ml.-,  211. 
*'hcirB"  where  won!  used  to  signify  tin-  wliolc  line  of  succesHor.s, 
the  rule  appiii-M  nolwilhstanding  express  direction  that 
anct^tor  Hhall  take  a  lift-  fHlat*-  only,  212,  213  rt  hhj. 
utie  of   word    in   plural    diM-s    not    ne<  csHjirily    exclude    itH 
intt^Tpretiition  iw  pmumtr  ilejtitfnat(i\  213  il  hiij. 
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SHELLEY'S  CASE,  RULE  IN—coutivued. 

ina])i)li.a1ile    wlieiv   gift    to   anci'stor  legal   and    gift    to  lit-irs 
e(|ui table,  ov  rice  jjerst'),  2Ui. 
or  wlu'u  limitation  to  heir  is  liy  way  of  executorv  limita- 
tion, 216. 
particular  estate  is  a  lease  for  years  deterniinalile 
on  death,  21(). 
"issue"  in  wills  e(iuivalent  to  "heirs  of  hody,"  212,  21G. 

alifer  where  words  of  distribution,  21f). 
leading  modern  case  on,  215  ct  ^v/y. 

life  estate,  express  gift  of,  to  ancestor  will   not  exclude  rule, 

214. 
person<r  dedgnufw,    rule    inaj)])licab]c    where    "lieirs"   used    to 
denote,  210,  215  vt  snj. 
a  question  of  fact  in  each  case,  -210  ct  tseq. 
cases  -where  word  "heir"  or  "heirs"  held  to  have  been  used 

to  indicate  pirxonfr  (h'sninolc^  214  ef  seq. 
"heir"  in  singular  number,  211,  213. 
"heirs"  in  plural,  213. 
personal  estate,  rule  applies  to,  218. 
"right  heirs"  of  grantor,  a  limitation  to,  vests  the  fee  in  the 

grantor  himself,  202. 
D'usts,  application  of  rule  to  executed  trusts,  215. 

executory  trusts,  215,  234  et  seq. 
And  see  Executory  Trusts. 

SHIFTING  CLAUSES.    Sec  Gifts  Ovkr. 

SOVEREIGN, 

grants  to,  of  land   without  words  of  limitation  pass  the  fee 
simple,  197,  201. 

SPECIFIC  LEGACY 

eciually  applicable  to  two  things  fails  for  uncertainty,  46. 
aliter  where  legacy  is  general,  ib.,  51. 

SPECULATE, 

the  court  cannot,  as  to  probable  as  distinguished  from  expressed 
intention,  32,  64. 
unless  reading  the  whole  will  there  is  a  necessary  imi)lica- 
tion  of  a  contrary'  intention,  33. 

"SPINSTER  AND  INTESTATE,"  396. 

STIRPES.     See  Capita,  Per. 

STREET, 

soil  of,  ad  mediam  viam  pa.sses  under  a  grant  of  a  house  in  a,  127. 

STRIKE  OUT, 

the  court  will  sometimes  strike  out  words  where  intention  is 
plain,  10,  31  et  seq. 
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SUBSTITUTED  LEGACIES,  193. 

SUBSTITUTIONAL  GIFTS,  3H-. 

alternative  tjift  not  always  sulistitution.il,  310. 

is  .substitutional  when  the  share  <;iven  to  issue  was  by  prior 
clause  given  to  the  parent,  310,  311  d  .^eq. 
(iripnal  when  tliere  is  no  such  ]>rior  gift,  ib. 
illustrations  of  original  and  substitutional  alternative  gifts, 

312 
gifts  to  parents  or  issue  not  necessarily  alternative,  but  may 
hi  successive,  313. 
in  real  estate  an  apparently  alternative  gift  may  lie 
construed  as  an  absolute  gift  to  first  donee,  e.g.,  to  A. 
or  his  heirs,  314. 
important  differences  between  substitutional  and  original 
alternative  gifts,  ih. 
es-sential  to  validity  of  substitutional  gift  that  substi- 
tuted donee  should  survive  the  jiersou  for  whom  he 
is  substituted,  310,  314. 
aliter  where  gift  is  original,  Hk 

original  alternative  gift  to  issue  does  not  fail  by  death 
of  parent  before  testator,  311,  315. 
even  if  dead  at  date  of  will,  317. 

substitutional  Ljift  mav  do,  if  parent  one  of  a 
class,  311,  316. 
apparently  alternative  gifts  may,  on  the  wliole  will,  be  really 
successive,  313. 
»;.5r.,gift  to  .sons  at  twenty-one  with  a  imiviso  tliat  the  share 
of  any  son  dying  without  issue  shall  go  to  other  sons  may 
in  different  wills  be  substitutional  or  successive,  acconl- 
ing  to  whether  dying  without  i.ssue  means  before  the 
]x-riod  of  distribution  or  at  anv  time,  ih. 
contlitions  annexed  to  gift  to  ))arent  do  not  priind  facie  attach  to 
alternative  i,'ifl   to  issue,  whether  original  or  substitu- 
tional, 311,  3*18. 
'.J/.,  death  before  period  of  distribution,  318. 
gift  mav  Ini  ulisolute  or  sidistilntinnal  according  as  it  is  of  real 

oi-  personal  estate,  314. 
how  cla.ss  of  is.sue  a.scertained  in  alternative  gifts  to  issue,  311, 

320. 
alternative  gifts  to  two  chi-sses  as  joint  tenants,  311,  320. 
fiub.stitutional  gift  whirli  fails  for  want  of  issue,  may  leave 
gift  to  pan-nt  absuluti-,  unli-^s  it  has  lapsed,  288. 
but  that  can  never  happen   witli  oiit'liial   alti  rnative 
gift.  310. 

Sr  Aia-KRNATIVE  (iltTS. 

sri'PLV, 

(••lurt  will  Konii'tinicrt,  words,  where  intention  is  dear,  10,  31  ft 

.SUHHOUNI)IN(}  CIRCUMSTANCES, 

an>'i«-nt  docuim-ntH,  in  conf«trui-tion  of,  evidence  of,  admisMil)h', 

!),  27  ri  »eii. 
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SURPxOUNDTXG  CIRCUMSTANCES— ro/(////HrJ. 

evidence  of,  aiimissible  in  con.stiuing  l)utli  deeds  ami   wills,  H, 

12—19,  33,  37-42. 
to  explain  expressions,  though  not  to  alter  or  add  to 
them,  33. 
illustrations,  34  et  seq. 
identify  other  documents  referred  to,  38. 
]>rove  valuable  consideration,  38. 
sliow  tesUitor's  knowledge  of  relevant  facts,  16,  17. 
state  of  testator's  property  or  lamily,  15. 
that  testator  habitually  misnamed  i^er-sons,  17 
real  date  of  instrument,  37.  et  seq. 

whether  an  alteration  was  made  before  or  after 

execution,  38. 
that  the   instrument   was  only    ])art    of   one 

complete  transaction,  38. 
special   custom   in  relation  to  similar  trans- 
acti(ms  in  a  trade  or  ])lace,  39. 
only  relevant  if  the  testator  or  ^'rantor  was  aware  of  them,  13. 

erroneous  recitals  of  facts,  14. 
purpose  for  which  jiroperty  is  granted  may  import  grant  of  all 

easements  necessary  for  that  purpose,  124. 
state  of  family,  Ifi. 

A7id  see  Wild's  Case. 
state  of  pro])erty,  15. 

"SURVIVE  HER  COVERTURE,"  396. 

SURVIVORS,  GIFTS  TO,  301  et  seq. 

deeds,  same  jjrinciples  apjdicable  to,  as  to  wills,  306. 
"others"  sometimes  construed  to  mean,  301. 

where   there  is   an  ultimate  gift  over  to  third  parties  to 
take  efi'ect  onlv  in  the  event  of  all  the  donees  dying, 

301,  304. 

aliter  where  all  the  shares  are  settled,  in  which  case  if 

there  is  an  ultimate  gift  over,  "survivors"  means 

those  who  survive  actually  in  person  or  figuratively 

in  issue,  302,  305  et  seq. 

strictly  construed,  prim d  facie,  301,  302. 

mere  fact  that  all  the  shares  are  settled  will  not  alter  the 
strict    construction    of    the   word    unless    there   is  an 
ultimate  gift  over,  305. 
strict  construction  may  be  modified  by  context,  306. 
substitutional  gift  to,  where  none  survive,  original  gift  remains 

good,  255,  295. 
survivorship  iisually  refers  to  jieriod  of  distribution,  302,  306. 
exceptions,  307. 

"SURVIVORSHIP,  BENEFIT  OF,"  385. 
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T. 

TAIL.     S(€  Estate  Tail  ;  Shelley's  Case,  Rule  in  ;  Execttory 
Settlements  ;  Limitation,  Words  of. 

TECHNICAL  WORDS,  1  et  seq.,  8,  19. 

evidence  of  meaning  of,  ailnii>;sible,  8,  19. 

TELEGRAPHIC  CODE, 
contract  by,  7. 

TENANCY  IN  CO.MMON.     See  Joint  Tenancy. 

Tl.ME 

from  which  ileeds  and  wills  >peak.     Ste  Property. 

TRADE  CUSTOMS, 

words  in  trade  contracts,  8. 
See  Customs. 

TRUST 

in  a  will,  a,  which  does  nut  exhaust  the  jtroperty  may  be  con- 
strued as  a  gift  to  a  trustee  of  the  balance,  175. 
See      Estates     of     Trustees  ;      Precatory     Words  ; 
Absolute  Interest. 

TRUST  ESTATES.     Ste  Estates  of  Trustees. 


u. 

UNCERTAINTY, 

giftf    voirl    for,    if   impossible    to    idtiitifv    property  or  donee, 

46,  58  <  (  seq. 
distinction  between  specific  legacies  and  general  legacies, 

t/..,  51. 
no  application  in  case  of  charitable  gift^;,  58,  60. 

tiliier    where    gift    to    charitable    ;nid    non-charilalih- 
objects,  Gl. 

"un.married,  :w7. 
usac;e. 

evidence  of,  when  adiiiiK>.ibl4',  27 — '.U. 

USE, 

excluHivc    right  to,   may  carry  the  ownership  in   tin-  propi-rtv, 

]'M)'ts,,i. 
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VERTir, 

articles  of,  397. 


VESTED, 

(loHiiition  of — 

indefeasibly,  252 

legal   reinaiiidor.s  in   I'eal  estate,  in   case  of,  word  lias 
a  somewhat  ilitlereiit  meaning,  253. 
subject  to  be  dive^ited,  252. 
important  distinction  between  gifts  vested  subject  to  be  divested 

and  gifts  which  are  contingent,  255. 
must  not  be  confused  with   interests  limited  by  way  of  succes- 
sion, 256  et  seq. 

VESTING,  251  et  seq. 

(1)  (ieneral  'principles  as  to,  251  et  seq. 

all   gifts  either  indefeasibly  vested,  contingent,    or  vested 
subject   to   be   divested  in   specified   contingencies, 

251. 
definitions  of  "  vested,"  "  contingent,"  etc.,  252. 
great  importance  of   ascertaining  under   which   class 
a  gift  falls,  252—257. 
a  condition  subseijuent  divesting  a  gift  is  (qua  the 
gift  over)  a  condition  precedent,  and  makes  that 
gift  contingent,  255. 
startling  results  of  divesting  conditions  compared 
with  contingent  ones,  257. 

(2)  I  If  personal  estate,  258  et  seq. 

ambiguity  as  to  donor's  reasons  for  postponing  enjoyment, 

certain  circumstances  may  determine  the  question  in 

favour  of  immediate  vesting,  258. 

distinction  between  gift  and  time  of   payment,    2.59, 

gift  over  on  a  double  contingency,  2.59,  268.  265. 

postponed  for  a  term  of  years,  2G5. 
intermediate  interest  given  to  donee,  259,  266. 
but  such  gift  must  be  imperative,  ib. 
deeds,  rule  seems  applicable  to,  as  well  as  to  wills, 

267. 
fixed  sum  given  for  maintenance  insutticient,  266. 
given  for  common  maintenance  of  a  class,  insutti- 
cient, ih. 
residuary  nature  of  the  be([uest,  259,  268. 
severance  of  gift  from  general  estate  upon  trust  for 

donee,  259,  267. 
survivors,  gift  to,  of  shares  of  those   who  die  under  a 
given  age,  259,  268. 
^  ambiguous  phrases  as  to,  259. 
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YESTISG— continued. 

{2)  Of  personal  estate — coutinueiL 

class,  gifts  to  such  of  a,  as  shall  attain  a  given  age  or  be 
alive  at  a  given  date,  are  dearly  contingent,  2(53. 
vesting  of  gifts  to  a,  in  remainder,  H^6. 
And  *•(■«■  Class. 
contingency  annexed  to  gift,  not  extended, /Tn/uJ /rtcit',  to 

the  gift  over,  2HU,  270. 
contingent  gifts,  examples  of,  264,  265. 

gift  apparently  contingent  on  one  event,  may  be  con- 
strued merely  as  a  vested  reniaimler  to  take  effect 
on  the  determination  of  any  means  of  preceding 
interest,  260,  270. 
to  A.  "at"  "or  upon  attaining"  or  "when"  or 
"as"  or  "from  and  after  attaining,"  21, 

264. 
"such  of  a   class"   as   shall  live  to  a  certain 
age  or  period,  265. 
distribution   postponed   until   youngest    memiier  of    class 
attains    a    given   age,   each   member    takes   vested 
interest  on  attaining  that  age,  259,  269. 
may  sometimes  take  vesti-d  interest  even  earlier,  269. 
expre.^s  direction  as  to,  258,  260. 
sometimes  construed  as  — 

"vest  in  posse.ssion,"  as  di.stinguished  from  vest  in 

interest,  261. 
indefeasibly  vested,  262. 
general    principles  which    govern    the    vesting  of    future 
interests,  258. 
intention  the  governing  factor,  ih.    260. 

wluMv    language    ambiguous    as    to    reasons    fur 
postponement,    259,     265    it   seq.,    see 
supra. 
no  expres.s  intention,  gift  vests  immediately 
if  it  is  postjioned  for  bt-nefit  of  estate 
or  to  let   in  a  ]>revious  life  intere.st, 
258,  261. 
aliter  if  pf>stponement  for  reasoius  per- 
sonal to  donee,  259,  2(54. 
(3)  (ri/t'<  of  nal  >nfnt'. 

uiiibignity  as  to,  in  ca.ses  of,  there  is  strong  presumption  of 
immediate  vesting,  271,  273. 
even  wlu-n-  there  in  a  gift  over,  tin-  ;,Mft  will  In-  vesteil, 

.subjfct  to  be  divested,  271,  274. 
w>  alwi  where  property  is  given  to  A.  until  1{.  attains  a 
given     age,    li.    t.ikes     vested     intiTisI 
subject  to  be  di\i>lid,  271. 
gift  over  on  thf   bappcuing  of  a  double 
contiii^^ency,  276. 
gift  to  M'veral   for  life  in  succession  with   ultimate 
gift  to  A.  if  fn-ht  tenant  for  life  then  dead,  276. 
cliiKM,  gift  U)  unrh  (u  atUiin  a  i;iven  a^^c,  or  survive  a  given 
|>cri<M|,  '\H  clearly  contingent,  272. 
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VESTI  ^G—co7itinued. 

(3)  liiff"  of  real  estate — eontinued. 

(■lt';ir  condition  precedent  to  vesting',  must  liuvc  cdect  given 

to  it,  ih. 
to  A.  for  life,  witli  rcinaiiuK'r  to  rliildicii  of   V>.  if  :iiiy 

survive  him,  27(i. 
double  continj^'ency,  gift  over  on  h;ij)])ening  of,  ih. 

(4)  liift.<  iif  leijacirs  anil  jiiirtlnn.t  eliKrgeil  on  real  rstate,  277  et  ■■oij. 

;uiil)ii,'uity  as  to,  in  cases  of,  theix-  is  a  strong  presunijition 
against  vesting  until  date  fixed  for  ]iaynient,  277. 
deeds,  rule  apjdies  to  as  well  as  to  wills,  278. 
reasons  for  this  rule,  277. 

tenant  for  life,  where  ])ayinent  only  to  take  place  at 
death  of,  shares  vest  at  twenty-one  or  marriage,  even 
although  tenant  for  life  tli'-n  living,  271). 
where  no  date   fixed,  ]ii'esuni])tion   is  that  shares  ve.st 
at  twenty-one  in  case   of  sons,  and  twenty-one  or 
marriage  in  case  of  daughters,  277,  279. 
clear  expressions  as  to  earlier  vesting   must   have   elfect 
given  to  them,  277,  278. 

(5)  Giftx   of  legacies   and  jjortionn  charged  on  mixed,  real,  and 

personal  estate,  280. 
personal  estate  apjdied  first  so  far  as  it  will  extend,  and  the 

([uestion  of  vesting  is  governed   by  rules  as  to  vesting  ot 

personal  estate,  ih. 
real  estate  only   taken  when    ])ersonalty   exhausted,    and 

(questions  of  vesting  are  governed  by  rules  as  to  vesting 

of  gifts  charged  on  real  estate,  ih. 
And  sec  Intermediate  Income. 


w. 

"  WAGES,"  396. 

WASTING  PROPEKTY 

forming  part  of  settled  icsidue,  191  et  seq. 

WAY 

of  necessity,  129. 
And  see  Highway. 

"WHAT  IS  LEFT,"  .397. 

WIFE, 

does  not  include  divorced  wife,  397. 

nor    woman  who  has    knowingly    contracted    a   bigamous 

marriage,  ib. 
whether    it  refers  to  wife  at    date    of   will  or  at   date  of 
death,  66  et  see/.,  71. 
See  Covenants  to  Settle. 
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Tyi>Kx. 

WILD'S  CASE, 

child  en  ventre,  taken  to  be  non-existent  for  purposes  of,  224. 
date  of  will  to  be  considered,  223  ''t  seq. 
exiimples  of  contrary  intention,  224. 
inappliaible  to  personal  estate,  22:5. 

power  of  app<^)intment  among  children    will  not  e.Kclude  opera- 
tion of,  224. 
rule  in,  222  ft  seq. 

WILL, 

conflicting  clauses,  last  preferred  to  Hrst,  o3. 
construed  in  relation  to  property  comprised  in  it  as  if  made 
immediately  before  tesUitor's  death,  116  et  .^cq. 
aliter,  with  regjird  to  anything  else  beside  property,  117. 
And  see  Propekty. 
construction   preferred    which    is   most   advantageous   towards 
Ifgatee,  47. 
but  there  must  be  a  general  intention  of  bounty,  51. 

"WITHOUT  HAVING  BEEN  MARRIKl),'  397. 

WORDS.     .sVf  Gloss.\.ry,  385—398. 

add,  the  court  will  sometimes  where  an  omission  is  clear,  9,  31 
ancient  documents,  in,  9,  27  ef  seq.  et  seq. 

And  see  Ancient  Documents. 
art  (jf,  3. 

context  must   Ije  con.sidered  in  construing,  9,   lit   et  seq.,  and 

31  et  seq. 
word  used  in  one  sense  in  one  part  of  a  document  immii 
facie  used  in  .s<ime  sense  throughout,  2,  7,  90. 
customark'  sense  may  lie  used  in,  8,  19  et  seq. 
deeds,  rules  as  to,  equally  ap])]icable  to  wills,  4. 
dictionary  may  be  use»l  to  e.xplain  ordinary  ^neaniug  of,  2,  7. 
ejujidem,  yeneri^,  rule  as  to,  9,  23  ((  seq. 
evidence  of  meaning  of,  7,  36  et  xitj. 
exj>ert  evidence  of  meaning  of  teclinical  words,  7. 
fact«  inconsistent  with  the  use  of  the  words   in  their  ordinary 

signification,  8,  20  et  seif. 
habitual  misu.>ie  of  by  te.stator,  9,  20. 
inapplicable  if  interpreted  stricllv,  8,  12. 
legal,  1,  5. 

foreign  legal  terms,  8. 
(jUiL'^i  legal,  5. 

where  owing  to  a  rule  of  law  a  word  has  a  dilferent  signiti- 
aition  to  it.s  onlinary  one,  C. 
uii.sum;  of,  8,  20. 

necx'>»»'ury  implication  govenm  and  displaces  strict  construe  t ion, 
meaning  of  neies,siiry  im])lic;ilinii,  ,{3.  31  >tsiq, 

oljHCure  and  archaic,  9,  27  •!  srq. 
onliimry    meaning    of,   in    the    jninm    fueie    interpretation,    I 

et  j<»vy. 

liruMUiiifd  to  In-  iiHed  with  their  ordinary  signilication,  1  il  teq. 
rule  eijually  appii<ul)le  t4(  deed.H  and  will%  4. 
circuujHtanceh  which  relxit  thii«  iirenumptitiii,  8  rl  seq. 
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WORDS— continued. 
scientific,  1  ef  n&j. 
strike  out,  the  court  \\  ill  sdincliuu's,  it  intciitinii  is  t-lcar,  lo,  31 

el  .s-r,/. 

snp])ly,  the  court  will  souietimes,  it   intention   is  clear,  10,  31 
surroumliug  circumstances —  i-f  si'ii. 

may  ex])lain  meaning  of,  2,  12 — 17,  31  el  seq. 

but  cannot  alter  or  add  to  the  words  used,  33. 

must  he  taken  into  account,  ;7(. 
technical,  14  d  .sy(/. 

evidence  as  to  mcauing  of,  7. 
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